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JURISDICTIONAL  STATEMENT. 

This  appeal  was  taken  by  Philadelphia  Company  and 
subsidiaries  and  Standard  Gas  and  Electric  Company 
under  Section  24  (a)  of  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935.  This  Committee’s  Brief  is  filed  with 
leave  of  Court  granted  on  October  28, 1948. 


LIST  OF  DEFINED  TERMS. 

1.  Kellett  Committee — Committee  composed  of  Robert  G. 

Kellett,  George  F.  Tyler,  Jr.,  and  Robert  S.  Ingersoll, 
Jr.,  representing  in  excess  of  20,000  shares  of  Phila¬ 
delphia  Company  common  stock.  -  j 

2.  Standard  Gas — Standard  Gas  and  Electric  Company. 

3.  Standard  Power — Standard  Power  and  Light  Corpo¬ 
ration. 

•  *  •* 

4.  Commission — Securities  and  Exchange  Commission; 

5.  Act — The  Public  Utility  Holding  Company  Act  of  1935. 

•  «  .  »  • 

6.  Trustees — The  Trustees  of  Pittsburgh  Railways  Com¬ 
pany  appointed  in  the  reorganization  proceedings  per¬ 
taining  to  that  Company.  ‘ 

1  * 

7.  Olesnicki  Committee — Committee  composed  of  Roman 
Olesnicki,  Frederick  Peirce,  Jr.,  and  William  A.  Mc¬ 
Cormick,  Jr.,  representing  certain  shares  of  common 
stock  of  Philadelphia  Company. 

—  j 

j 

8.  Equitable — Equitable  Gas  Company. 
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L  PRELIMINARY  STATEMENT  OF  POSITION  OF 

KELLETT  COMMITTEE. 

This  Brief  is  presented  frbin  the  point  of  view  of 
innocent  bystanders  whbsfe  pbcketbboks  will  inevitably  be 
affected  by  the  outcome.  These  innocent  by-standers  are 
members  bf  the  public  ^ho  becaine  holders  of  shares  of 
Cbmnion  stock  bf  Philadelphia  Cdrht)any  by  Voluntary  in¬ 
vestment  or  ihhei*itkhce  befbre  these  Prdceedinfcs  were 
instituted.  They  are  not  a  part  of  the  management.  While 
they  are  permitted  to  vote  at  stockholders’  meetings  their 
cumulative  voice  even  if  cast  unanimously,  is  insufficient 
to  elect  as  much  as  a  single  director. 

In  recent  years  Philad&phia  Company  has  been  di¬ 
rectly  and  wholly  controlled  by  Standard  Gas  and  its 
parent  company,  Standard  Po^er;  and  .only  3%  of  its 
cdiriihoh  and  vbtiiig  stbck  has  been  publicly  held; 

It  was  not  always 

As  the  Commission  took  pains  to  point  out  in  its 
Finding^  and  b^ihioil  ih  the  Matter  of  Standard  Power 
(File  No.  59-13)  11  S.  E.  C.  689  dated  June  19,  1942 
(Phild.  Cd:  E£  2)  tike  history  of  Standard  Po#§r  was 
“unfortunate”  in  that  the  Company’s  “initial  pnTpb&e  Vas 
not  to  be  of  service  to  its  subsidiaries  but  was  merely  a 
means  of  compromising  a  battle  between  two  groups  of 
ihVestineiit  bankers  who  fterb  fighting  fbr  control  bf  the 
Philadelphia  Company”.  The  extent  to  which  this  “com¬ 
promise”  t^as  effective  ik  demonstrated  by  the  fact  that 
the  Standard  Power-Standard  Gas  &rbu£  acquired  and 
presently  hold  5,034,528  of  the  otttstaiidihg  5,190;645  febm- 
mon  shares. 

.The  inBtiyatihg  reasoh  fbr  the  fdnnhti8h  bf  the 
Eellett  Cdihmrfctee  teas  tb  oppose  the  position  taken  by 
&&8th&r  and  pfBvioiisiy  fdnhBd  comhiBh  stock .  comifiittee 
under  the  chairmanship  6f  Bilb  Bbihah  Olesnicki;  which 
advocated  the 
the  divestment 
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news -of  Olesnicki  Committee’s  Declaration-  was  pub¬ 
lished  in  the  daily  papers  certain  stockholders  who  had 
theretofore  followed  the  Proceedings  through  Commis¬ 
sion  Releases  were  inspired  to  action.  They  felt  then 
and  their  Committee  feels  now  that  the  result  advocated 
by  the  Olesnicki  group  is  patently  and  unnecessarily 
prejudicial  to  the  public  common  stockholders.  Our  rea¬ 
sons  for  this  statement  will,  of  course,  be  amplified  later 
in  this  Brief.  It  suffices  at  the  moment  to  point  out  that 
our  view  is  apparently  joined  in  by  the  public  stock¬ 
holders  themselves.  The  response  to  the  single  solicita¬ 
tion  mailed  by  this  Committee  has  netted  authorization 
from  109  holders  of  more  than  twenty  thousand  shares. 

It  is  the  position  of  this  Committee  that  the  public 
purpose  which  motivated  the  passage  of  the  Act  does  not 
require  adding  to  the  disintegration  of  the  far-flung  and 
disjointed  Standard  Gas-Standard  Power  systems,  the 
breaking  up  of  the  compact,  coordinated,  and  related 
operating  properties  of  the  ancient  and  successful  Phila¬ 
delphia  Company. 

The  Kellett  Committee  has  no  quarrel  with  the  orders 
of  the  Commission  requiring  Standard  Power  and  Stand¬ 
ard  Gas  to  dispose  of  their  holdings  in  subsidiaries  other 
than  Philadelphia  Company  and  thereafter  to  dissolve. 
The  completion  of  such  steps  will  serve  merely  (so  far 
as  Philadelphia  Company  is  concerned)  to  return  control 
and  management  to  the  public  from  whom  it  was  wrested 
by  the  Standard-Power  “compromise”.  Our  stockholders, 
as  members  of  such  public,  welcome  this  step.  -t  s<. 

The  Commission  by  limiting  its  Findings  qua  Phila¬ 
delphia  Company  in  its  Standard  Gas  Order  of  August  8, 
1941  (9  S.  E.  C.  862 — Phila.  Co.  Ex.  1)  to  the  finding  that 
“the  properties  of  Duquesne  Light  Company  constitute 
an  integrated  public  utility  system  within  the  meaning 
of  Section  2  (a)  (29)  (A)”,  and  in  refusing  to  make  any 
finding  “whether  the  gas  properties  of  Philadelphia 
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Company  and  its  subsidiaries  constitute  an  integrated 
system,  or  whether  if  Philadelphia  Company  retains  its 
interest  in  Duquesne  Light  Company,  the  gas  system  could 
also  be  retained  under  the  provisions  of  Section  11 
(b)(1)  •  •  #  or  whether  the  non-utility  businesses  in 
which  Philadelphia  Company  is  interested  can  be  retained 
by  that  Company  under  Section  11  (b)(1)”  lulled  the 
public  common  stockholders  into  a  feeling  of  false  security. 
They  believed  then  and  continued  to  believe  until  the 
present  proceeding  was  rushed  through  by  the  Commis¬ 
sion  in  1948  that  their  investment  was  safe.  Our  only 
agreement  with  the  conclusions  of  the  Commission,  ex¬ 
pressed  in  its  Findings  and  Opinion  of  June  1,  1948,  is 
that  the  gas  utility  properties  of  Philadelphia  Company 
constitute  an  “integrated  gas  utility  system”  within  the 
meaning  of  Section  2  (a)(29)(B)  of  the  Act 

We  believe  that  the  legal  positions  set  forth  in  the 
Brief  of  the  Philadelphia  Company  with  respect  to  the  re- 
tainability  of  the  gas  and  electric  system  and  the  reten¬ 
tion  of  the  railway  system  as  a  properly  incidental 
business,  are  correct  and  need  little  further  comment 
here.  We  represent  public  holders  of  common  stock  who 
would  be  immediately  and  adversely  affected  by  segrega¬ 
tion  and  the  loss  of  the  railway  system,  and  respectfully 
urge  the  Court  to  susain  the  following  propositions: 

(A)  Philadelphia  Company  may  retain  both  its 
electric  and  gas  systems  under  Section  11(b)(1)(A) 
of  the  Act 

(B)  Philadelphia  Company  is  not  the  type  of 
Holding  Company  against  which  the  Act  is  directed. 

( C )  Philadelphia  Company  may  and  should  re¬ 
tain  its  Pittsburgh  Railway  transportation  system. 

(D)  The  Sec.  11(e)  plan  of  Philadelphia  Com¬ 
pany  satisfies  the  requirements  of  Section  11  (b)(2). 


D 


EL  ARGUMENT. 

A.  PHILADELPHIA  COMPANY  MAY  RETAIN  BOTH 
ITS  ELECTRIC  AND  GAS  SYSTEMS  UNDER 
SECTION  11(b)(1)(A)  OF  THE  ACT. 

We  contend  that  the  gas  utility  system  presently 
owned  by  Philadelphia  Company  can  not  be  operated  as 
an  independent  system  without  the  loss  of  substantial 
economies  within  the  meaning  of  Sec.  11  (b)(1)(A). 
For  35  years  there  has  existed  an  agreement  among  tlhe 
companies  of  the  Philadelphia  Company  electric  and  gas 
groups  providing  for  the  operation  of  joint  departments 
and  activities  and  the  joint  usage  of  properties  and 
facilities.  This  has  resulted  in  the  growth  and  develop¬ 
ment  of  so-called  “general  departments”  in  the  system 
which  perform  virtually  all  of  the  activities  of  the  com¬ 
panies  in  the  system  (including  those  of  the  Trustees  of 
Pittsburgh  Railways)  of  a  general  and  administrative 
character.  The  record  discloses  that  some  1300  persons 
make  up  the  personnel  of  these  general  departments,  and 
their  salaries  are  paid  on  the  basis  of  work  actually  per¬ 
formed  or,  if  not  susceptible  to  computation,  on  the  basis 
of  gross  operating  revenues  by  the  companies  in  the 
system  for  whom  services  are  rendered.  Since  1940  the 
Commission  has  been  aware  of  this  method  of  allocation 
of  salaries,  has  never  criticised  it,  or  suggested  any  man¬ 
ner  in  which  it  might  be  improved. 

The  efficiency  of  this  method  of  operation  is  demon¬ 
strated  by  the  fact  that  the  Trustees  of  Pittsburgh  Rail¬ 
ways  concluded  that  it  would  cost  Pittsburgh  Railways 
approximately  $100,000.00  a  year  in  increased  operating 
expenses  to  withdraw  from  the  arrangement  and  to  set 
up  their  own  organization  in  substitution  thereof. 

Were  segregation  to  occur,  the  companies  presently 
comprising  the  Philadelphia  Company  electric  and  gas 
systems  would  lose  the  flexibility  in  the  use  of  managerial 
skill  which  has  heretofore  prevailed.  The  general  <fe- 
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partmental  system  also  enables  the  companies  served  by 
it  to  nse  the  minimnm  personnel  to  achieve  the  maximum 
endeavor  and  responsibility, — all  of  which  would  be  lost 
.in  the  event  of  segregation.  y 

It  seems  to  us  that  the  Coffman  testimony  demon¬ 
strated  (see  Philadelphia  Company  exhibits  58  to  70,  in¬ 
clusive),  that  if  segregation  of  the  companies  in  the  gas 
and  transportation  groups  occurred,  the  annual  operating 
expenses  of  the  electric,  gas,  transportation,  auxiliary,  and 
Philadelphia  Company  groups  would  increase  in  the  total 
amount  of  $1,090,598.00,  of  which  increase  approximately 
$500,000.00  would  be  suffered  by  the  Gas  group  and 
another  $500,000.00  by  the  Electric  group.  We  believe 
from  a  study  of  the  transcript  and  exhibits  of  this  case 
that  this  figure  is  conservative,  in  that  it  does  not  include 
economies  which  would  be  lost  by  reason  of  the  increased 
cost  of  materials  and  supplies  due  to  reduction  in  quantity 
discounts,  increased  costs  of  various  types  of  insurance 
other  than  employee  insurance,  additional  cost  of  depre¬ 
ciation,  plus  additional  investment  in  property  such  as 
office  equipment  and  machinery  and  automotive  equip¬ 
ment,  and  the  costs  incidental  to  effecting  a  physical 
segregation  of  the  companies. 

We  do  not  propose  to  go  into  a  detailed  analysis 
and  break-down  of  increased  costs  with  respect  to  each 
group  of  companies  in  the  Philadelphia  Company  system, 
however  we  think  it  obvious  that  an  annual  loss  of  more 
than  $1,000,000.00  as  the  result  of  segregation  is  so  stag¬ 
gering  as  to  amount  to  a  “substantial  economy”  if  it  can 
be  saved  by  the  retention  of  control  by  Philadelphia  Com¬ 
pany  of  both  the  electric  and  gas  systems. 

In  the  Engineers  Public  Service  Co.  et  al.  v.  Secur¬ 
ities  and  Exchange  Commission  case,  46  P.  U.  R.  (N.  S.) 
68  and  in  the  North  American  Company  case,  43  P.  U.  R. 
(N.  S.)  257,  et  al.  evidence  which  established  substantial 
economies  was  discounted  by  the  Commission  on  the 
ground  that  the  two  companies  had  failed  to  show  that 
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the  alleged  economies  were  not  off-set  by  increased  eat¬ 
ings  which  might  resnlt  from  freedom  from  suppression 
as  the  result  of  segregation. 

Here  Philadelphia  Company  affirmatively  demon¬ 
strated  that  no  such  suppression  exists.  In  other  cases 
there  was  suspicion  that  a  dominating  interest  in  sales 
of  electricity  had  caused  minimum  sales  efforts  as  to  gas 
and  had  prevented  territorial  expansion  beyond  original 
gas  areas.  Thus  a  vague  and  indefinite  deduction  was 
made  from  apparent  economies  to  off-set  the  possibility 
that  a  separately  operated  gas  system  would  be  more 
aggressively  managed. 

In  analyzing  the  present  problem  it  must  be  borne 
in  mind  that  there  are  three  and  not  one  gas  distributing 
systems  in  the  Pittsburgh  area.  Each  is  limited  by  local 
law  and  the  regulations  of  the  Public  Utility  Commission 
to  its  franchise  territory.  There  is  therefore  no  possibility 
of  area  expansion  of  the  type  that  could  be  pushed  by  a 
company  having  a  monopoly  of  an  entire  metropolitan 
district  The  law  does  not  permit  one  utility  to  invade  the 
franchise  territory  of  another. 

Thus  the  question  of  suppression  must  be  considered 
in  the  light  of  the  effort  used  and  progress  made  by 
Equitable  in  the  area  assigned  to  it.  The  following  facts 
are  uncontroverted: 

(1)  Sales  of  gas  have  been  actively  promoted.  Phila¬ 
delphia  Company  Exhibit  93  shows  that  Equitable’s  sales 
promotion  expense  ratios  averaged  three  times  those  of 
People’s  Gas  and  Manufacturer’s  Gas  for  the  five-year 
period  1941-1945  inclusive.  In  the  single  year  1945  this 
ratio  for  Equitable  Gas  was  double  that  for  People’s  Gas, 
and  four  times  that  for  Manufacturer’s  Gas. 

(2)  Electric  and  gas  sales  are  handled  by  separate 
and  distinct  sales  departments.  The  “general  depart¬ 
ment”  arrangement  is  not  applicable  to  sales  and  promo¬ 
tion  work  and  Equitable  maintains  its  own  independent 
staff  for  this  purpose. 
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(3)  Comparing  the  achievement  of  Equitable ’s  sepa¬ 
rate  sales  department  with  the  similar  departments  of  its 
two  competitors,  we  find  that  Equitable’s  sales  per  cus¬ 
tomer  are  higher  than  those  of  the  others;  that  its  gross 
revenues  from  gas  show  a  constantly  upward  trend;  that 
its  gas  customers  and  gross  sales  are  steadily  increasing. 

For  these  reasons  this  is  not  a  case  where  some  vague 
deduction  can  be  made  from  the  economies  proved.  We 
believe  that  the  showing  of  economies  here  is  of  such 
magnitude  that  it  is  “substantial”  within  the  meaning 
of  the  Act 

In  the  Engineers  Public  Service  Co.  case,  138  F.  2nd 
936,  a  majority  of  the  Court  held  that  “ substantial ” 
economies  means  “important”  economies. 

$1,000,000.00  annually  is  “important”  money  to  the 
common  stockholders  of  any  company.  Capitalized  at  2%, 
it  is  the  interest  on  $50,000,000.00.  It  amounts  roughly 
to  40%  of  the  annual  dividends  recently  paid  on  its 
5,200,000  shares  of  common  stock.  It  is  nearly  50%  of 
the  annual  amount  required  by  Philadelphia  Company  to 
meet  its  preferred  dividends.  It  more  than  covers  all  of 
the  state  income  taxes  of  the  utility  subsidiaries.  It  is 
ten  times  larger  than  the  economies  deemed  insufficient 
in  the  Virginia  Power  division  of  the  Engineers 9  case. 

We  think  that  it  is  complete  sophistry  for  anyone  to 
argue  that  the  loss  of  $1,000,000.00  a  year  is  not  impor¬ 
tant. 

Furthermore,  we  believe  that  the  conception  of  “sub¬ 
stantial  economies”  as  expressed  in  the  minority  opinion 
in  that  case  is  the  proper  interpretation  of  the  desire  of 
Congress  as  expressed  in  Sec.  11(b)(1)(A).  Judge  Soper 
said: 

“•  •  •  The  Act  does  not  require  more  than 
a  preponderance  of  evidence  to  support  such  a  finding; 
nor  does  it  require  that  the  economies  must  be  so 
great  that  their  loss  would  seriously  impair  the 
system.  Such  a  loss  would  not  be  merely  substantial; 
it  would  be  destructive. 
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“A  loss  of  substantial  economies  occurs  if  they 
are  so  large  that  experienced  men  of  affairs  would 
regard  them  as  substantial  and  if  possible,  take  steps 
to  eliminate  them.” 


It  seems  obvious  that  even  in  a  business  as  large  as 
that  of  the  Philadelphia  Company  system,  an  annual  loss 
in  excess  of  $1,000,000.00  is  such  as  would  be  regarded 
“substantial”  by  experienced  men  of  affairs.  We  further¬ 
more  believe  that  if  the  management  of  Philadelphia 
Company  unnecessarily  tolerated  such  a  loss,  it  would  be 
subject  to  justifiable  criticism  by  investors  and  by  such 
State  authorities  as  are  charged  with  the  duty  to  protect 
consumers  from  unnecessary  expense. 

The  Commission,  in  its  Findings  and  Opinion  of 
June  1, 1948,  has  seen  fit  to  entirely  discredit  the  testimony 
and  exhibits  on  the  matter  of  substantial  economies  of¬ 
fered  by  Paul  B.  Cauffman,  a  recognized  expert  in  the 
field,  whose  conclusions  and  method  of  approach  were 
furthermore  tested  and  approved  by  Messrs.  Hartt  and 
Stone — the  former  a  nationally  known  engineering  expert 
in  the  utility  field  and  the  latter  an  electrical  engineer 
with  wide  experience  as  an  executive  in  the  Philadelphia 
Company  system.  We  respectfully  point  out  that  at  no 
time  during  the  proceedings  did  the  Commission  offer  any 
witness  to  refute  any  of  the  testimony  of  either  Cauffman, 
Hartt  or  Stone,  and  furthermore,  a  passing  glance  at  the 
record  shows  how  inadequate  was  the  cross-examination 
of  Cauffman.  In  no  instance  of  cross-examination  were 
any  of  the  methods  or  conclusions  of  Cauffman  seriously 
assailed.  The  cross-examination  merely  revealed  that 
Cauffman  was  unable  to  recollect  a  number  of  items — 
each  in  itself  de  minimis — out  of  the  huge  mass  of  facts 
and  figures  which  formed  the  basis  for  his  conclusions. 

In  fact,  the  lengths  to  which  the  Commission  went  in 
its  Findings  and  Opinion  to  discredit  the  testimony  of 
Cauffman,  Hartt  and  Stone,  show,  in  our  opinion,  that 
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snch  bias  existed  against  the  Philadelphia  Company  as  to 
render  impossible  any  judicial  approach  on  the  part  of 
the  Commission  towards  the  problems  to  be  solved.  In 
this  respect,  the  following  language  from  Pittsburgh 
Steamship  Co.  v.  National  Labor  Relations  Board ,  167  F. 
2d  126  (at  pp.  128-129),  is,  in  our  opinion,  of  profound 
significance : 

“The  petitioner’s  challenge  to  the  Board’s  order, 
however,  cuts  much  deeper.  A  careful  examination 
of  the  record  will  demonstrate,  it  contends,  that  the 
trial  examiner  emerges  not  as  an  impartial  trier  of 
the  facts  but  as  a  zealous  advocate  of  the  union. 
Every  witness  who  testified  for  the  union  was  found 
to  be  reliable  and  truthful,  and  all  who  were  called 
by  the  petitioner,  evasive  and  unreliable.  Not  one  of 
the  petitioner’s  witnesses  who  testified  concerning 
the  alleged  unfair  labor  practices,  was  trustworthy, 
and  the  veracity  and  good  faith  of  no  witness  for 
the  union  was  questioned.  This  situation,  it  is  con-' 
tended,  is  not  only  unique  but  portrays  either  a  com¬ 
plete  lack  of  judicial  approach  on  the  part  of  the 
examiner,  or,  what  is  more  serious,  a  damaging  bias 
in  favor  of  the  union.” 

In  the  Pittsburgh  Steamship  Case  the  N.LJR.B.  (and 

* 

the  examiner)  had  two  opposing  sets  of  witnesses  to  con¬ 
tend  with.  In  the  instant  proceedings  no  witnesses  were 
produced  by  the  Staff  of  the  Commission  to  refute  any 
of  the  testimony  (including  that  of  “substantial  econ¬ 
omies”)  tendered  by  witnesses  of  the  Philadelphia 
Company.  Thus,  in  the  instant  proceedings,  it  appears 
to  us  that  the  Commission  has  rejected  the  evidence  of 
Cauffman,  Hartt  and  Stone  on  less  tenable  grounds  than 
existed  in  the  Pittsburgh  Steamship  Case,  and  the  charge 
that  bias  is  the  cause  thereof  emerges  all  the  more 
strongly. 
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B.  PHILADELPHIA  COMPANY  IS  NOT  THE  TYPE 
OF  HOLDING-  COMPANY  AGAINST  WHICH  THE 
ACT  IS  DIRECTED. 

The  Philadelphia  Company  has  been  in  existence  since 
1871.  It  thus  commenced  business  at  a  time  when  nat¬ 
ural  gas  was  a  nuisance  to  be  flared  off  because  it  inter¬ 
fered  with  a  liquid  called  petroleum,  electricity  was 
something  which  the  public  knew  Benjamin  Franklin  had 
discovered  while  flying  a  kite,  and  street  railway  cars 
were  drawn  by  horses. 

Philadelphia  Company  played  a  constructive  part  in 
the  subsequent  industrial  revolution.  It  was  a  pioneer 
in  the  natural  gas  business  and  during  the  latter  part 
of  the  nineteenth  century  commenced  and  expanded 
operations  in  the  Pittsburgh  area.  The  entry  into  West 
Virginia  and  later  Kentucky  was  a  proper  and  sound  move 
made  necessary  by  depletion  of  natural  gas  sources  im¬ 
mediately  adjacent  to  Pittsburgh. 

Supplementing  a  natural  gas  business  at  the  turn 
of  the  century  by  acquisition  of  an  electric  operating 
company  was  a  natural  step  in  serving  the  public.  The 
gradual  growth  of  the  original  electric  property  into  the 
present  compact,  integrated,  well  operated  Duquesne  sys¬ 
tem  shows  the  existence  over  the  years  in  the  Philadelphia 
Company  of  a  progressive  and  imaginative  management. 

When  electric  power  succeeded  horses  in  the  street 
railway  transportation  field  it  was,  of  course,  eminently 
desirable  that  a  company  manufacturing  electricity  should 
align  itself  with  a  large  potential  consumer.  There  was 
nothing  sinister  or  improper  in  the  addition  of  the  rail¬ 
ways  group  to  Philadelphia  Company’s  activities. 

As  time  passed  other  incidental  businesses  naturally 
fitted  into  the  gas-electric-street  railway  pattern. 

The  foregoing  history  clearly  shows  that  Philadelphia 
Company  is  not  to  be  classed  or  placed  in  the  same 
category  as  Standard  Power  or  Standard  Gas.  The  Phila¬ 
delphia  Company’s  system  is  neither  far-flung  nor  dis- 
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jointed.  On  the  contrary  it  is  geographically  localized 
and  compact.  Philadelphia  Company  spent  a  half-centnry  • 
developing  and  building  up  for  the  benefit  and  convenience 
of  the  Pittsburgh  area  its  electric,  gas,  and  transportation 
functions  before  the  evils  at  which  the  Holding  Company 
Act  was  aimed,  ever  existed.  The  expansion  of  an  initially 
small  enterprise  into  the  present  system  was  the  natural 
and  logical  consequence  of  the  industrialization  of  western 
Pennsylvania.  From  the  point  of  view  of  the  public 
common  stockholders ,  their  investment  has  been  emi¬ 
nently  satisfactory.  We  venture  to  say  that  the  companies 
in  the  United  States  with  substantially  continuous  divi¬ 
dends  for  seventy-five  years  on  common  stock  can  be 
'  counted  on  the  fingers  of  one  hand.  The  extent  to  which 
this  enviable  record  has  been  attributable  to  the  substan¬ 
tial  savings  effected  by  integrated  management  of  the  gas, 
electric,  transportation,  and  incidental  businesses  is  not 
(as  will  later  be  demonstrated)  speculative.  The  public 
investors  in  the  common  stock  are  naturally  interested  in 
the  continuance  of  dividends.  They  do  not  want  their 
present  secure  investment  prejudiced  and  placed  in  jeop¬ 
ardy  by  any  forced  sale  liquidation  of  the  type  con¬ 
templated  in  the  11  (b)(1)  Proceeding. 

The  present  list  of  Philadelphia  Company  subsidiary, 
affiliated,  and  managed  companies,  of  course,  presents 
a  complex  group.  The  Commission’s  desire  to  simplify 
the  corporate  structure  of  the  group  is  meritorious.  There 
is  no  magic,  however,  in  accomplishing  such  simplification 
under  Section  11  (b)(2).  We  believe  and  later  will  pre¬ 
sent  our  reasons  for  believing  that  the  simplification 
should  be  effected  by  means  of  the  11  (e)  plan  proposed 
by  the  Company  and  now  before  the  commission  for 
appovaL 

In  approving  simplification  of  the  corporate  structure 
neither  this  Honorable  Court  nor  the  Commission  should 
require  dismemberment  As  was  said  in  Engineers  Public 
Service  Company  v.  S .  E .  C.,  138  F.  (2d)  936: 
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“•  •  •  it  also  clearly  appears  that  Congress 
realized  that  it  was  dealing  with  existing  corporate 
structures  that  had  been  operated  under  common  con¬ 
trol  for  a  long  time  and  could  not  be  cut  down  to  a 
single  ideal  system  in  every  case  without  disastrous 
consequences  to  the  public  and  individual  interests. 
The  purpose  to  protect  these  interests  is  made  abun¬ 
dantly  dear  by  an  examination  of  the  legislative 
history  of  the  Act.” 

We  contend  that  the  publicly  held  common  stock  of 
Philadelphia  Company  is  precisely  the  sort  of  interest 
which  Congress  intended  to  protect.  As  reference  to  the 
Senate  Report  will  demonstrate,  the  Act  was  aimed  at 
(1)  far-flung  disjointed  systems  (here  we  now  have  com¬ 
pact  physically  related  properties  in  the  same  geographic 
area);  (2)  absentee  management  (the  management  of 
Philadelphia  Company  is  localized);  (3)  the  evil  which 
arises  when  a  system  derives  a  considerable  portion  of 
its  profits  from  sources  over  which  a  single  community 
has  no  control  (here  revenues  are  all  derived  from  one 
small  area). 

Conversely  the  Report  demonstrates  that  Congress 
did  not  intend  to  break  up  those  systems  whose  manage¬ 
ment  was  “confined  in  its  interest,  its  energies  and  its 
profits  to  the  needs,  the  problems  and  the  service  of  one 
regional  community”. 

We  repeat  that  the  lopping  off  of  Standard  Gras  and 
Standard  Power  fully  met  the  aim  and  purpose  of  the 
Act ;  that  the  original  (and  about  to  be  restored  as  publicly 
controlled)  compact  localized  Philadelphia  Company 
system  need  not  and  should  not  be  dismembered;  and  that 
Congress  recognized  and  intended  that  the  interest  of 
the  public  investors  in  such  properties  should  be  pre¬ 
served  intact  j 

Turning  to  the  over-all  Congressional  intent  with 
respect  to  Section  11(b) : 


14 


The  Holding  Company  Act  has  now  been  in  existence 
since  1935.  During  that  period,  holding  company  after 
holding  company  has  been  divested  of  all  bnt  one  inte¬ 
grated  utility  Tinder  the  powers  granted  by  Section  11. 
Indeed,  few  holding  companies  today  remain  which  have 
hot  been  called  upon  to  justify  their  existence  under  this 
Section.  Now,  12  years  later,  the  process  is  drawing  to 
a  dose.  During  all  these  years,  and  considering  all  the 
divers  factual  circumstances  pertaining  to  each  holding 
company  in  turn,  the  Commission  has  never  once  found 
justification  for  the  retention  by  a  holding  company  of 
both  an  electric  and  a  gas  operating  utility.  Was  this  the 
intention  of  the  74th  Congress?  We  think  not.  We  think 
that  Representative  Rayburn,  in  discussing  before  the 
House  the  language  of  Section  11(b)  which  was  ultimately 
incorporated  into  the  act  as  passed,  truly  stated  that  intent 
as  follows: 

“•  •  •  It  will  be  recalled  that  the  Senate  pro¬ 
vision  indudes  no  exception  from  the  requirement  of 
one  integrated  system.  The  proposed  exception,  how¬ 
ever,  does  not  go  quite  as  far  as  the  House  provision. 
It  provides  that  the  Commission  shall  permit  addi¬ 
tional  integrated  systems  if  it  finds  that  (1)  each  such 
additional  system  cannot  be  operated  as  an  inde¬ 
pendent  system  without  the  loss  of  substantial 
economies  which  can  be  secured  by  the  retention  of 
control  by  the  holding  company;  (2)  all  such  addi¬ 
tional  systems  are  located  in  a  restricted  area;  and 
(3)  the  continued  combination  of  such  systems  is  not 
so  large  as  to  impair  the  advantages  of  localized 
management,  efficient  operation,  or  the  effectiveness 
of  regulation.”  (VoL  79  Cong.  Rec.  P.  14164.) 

This,  statement  was  made  with  knowledge  of  the 
actual  facts  existing  in  the  Country  at  the  time.  It  was 
then  known  that  holding  companies  were  controlling  both 
electric  and  gas  systems  in  compact  areas  such  as  Pitts¬ 
burgh. 


C.  PHILADELPHIA  COMPANY  MAY  AND  SHOULD 
RETAIN  ITS  PITTSBURGH  RAILWAYS  TRANS¬ 
PORTATION  SYSTEM.  ! 

We  believe  that  strong  arguments  may  be  made  for 
the  retainability  by  Philadelphia  Company  of  the  trans¬ 
portation  systems.  The  history  and  growth  of  Pittsburgh 
Railways  seems  in  all  respects  similar  to  the  transporta¬ 
tion  system  held  retainable  by  Virginia  Electric  in  the 
Engineers’  case  (siipra). 

Whether  it  will  eventually  be  advantageous  to  the 
publicly  held  common  stock  of  Philadelphia  Company,  how¬ 
ever,  to  retain  or  dispose  of  the  transportation  properties 
is,  debatable.  Philadelphia  Company  has  a  large  capital 
investment  in  the  enterprise  but  has  received  no  return 
upon  it  for  some  years.  The  guaranteed  leases  are,  of 
course,  a  present  burden,  but  are  in  the  course  of  elimina¬ 
tion  in  the  present  reorganization  proceeding. 

In  the  background  of  the  problem  lies  the  threat  that 
the  Commission  will  seek  in  one  form  or  another  to  “Deep 
Rock”  the  claims  of  Philadelphia  Company  against  the 
underlying  companies. 

Our  position  at  the  present  time  is  this : 

So  long  as  the  subordination  question  remains  un¬ 
decided  the  order  requiring  Philadelphia  Company  to 
dispose  of  its  interest  in  Railways  is  inappropriate,  unjust 
and  confiscatory.  Purchasers  don’t  like  to  buy  lawsuits 
and  a  fair  price  for  the  properties  could  not  be  procured 
unless  and  until  either  the  Deep  Rock  threat  were  with¬ 
drawn  or  the  issue  had  been  decided. 

Certainly  the  public  common  stockholders  are  guilty 
of  nothing  which  would  give  any  court  or  commission  a 
basis  for  depriving  them  of  their  share  of  Philadelphia 
Company’s  claims  against  the  underliers.  From  our 
limited  knowledge  of  the  facts  we  doubt  whether  there  is 
any  basis  in  law  for  a  Deep  Rock  claim  against  Phila¬ 
delphia  Company’s  controlling  stockholders.  In  any  event 
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the  Commission  has  erred  in  ordering  the  disposal  of  the 
Railways  properties  and  should  have  as  a  matter  of  law 
postponed  decision  upon  the  point  until  the  reorganiza¬ 
tion  has  been  completed  and  the  equity  of  Philadelphia 
Company  reduced  to  salable  form. 

Z>.  THE  SEC.  11(e)  PLAN  OF  PHILADELPHIA  COM¬ 
PANY  MORE  THAN  SATISFIES  THE  REQUIRE¬ 
MENTS  OF  SEC.  11(b)(2). 

We  fail  to  understand  the  logic  of  the  Commission’s 
view  that  simplification  mnst  be  accomplished  under  Sec¬ 
tion  11(b)(2)  instead  of  Section  11(e).  One  doesn’t  send 
the  sheriff  aronnd  to  levy  an  attachment  if  a  debtor  is 
ready,  able,  and  willing  voluntarily  to  discharge  his  obli¬ 
gations.  Assuming  arguendo,  that  the  present  11(e) 
plan  is  in  some  respects  deficient,  what  difference  does 
that  make?  It  can  be  amended,  and  if  the  Commission 
cooperates  in  a  spirit  of  give  and  take,  there  is  no  rea¬ 
son  why  a  fair  and  proper  11(e)  plan  cannot  be  worked 
out 

Philadelphia  Company’s  voluntary  11(e)  plan  in 
eliminating  all  holding  companies  excepting  itself  seems 
unquestionably  proper,  as  does  the  transfer  of  ownership 
of  Equitable  from  Pittsburgh  and  West  Virginia  to  Phila¬ 
delphia  Company,  the  transfer  of  gas  utility  assets  from 
Philadelphia  Company  to  Equitable,  and  the  elimination 
of  Finleyville,  Philadelphia  Oil,  and  other  unnecessary 
companies. 

So  far  as  the  gas  system  is  concerned  the  proposed 
11(e)  steps  will  eliminate  the  heavy  rentals  now  paid  by 
Equitable  to  Philadelphia  Company  and  put  the  latter  cor¬ 
poration  on  a  much  sounder  basis  from  both  capital  asset 
and  net  earnings  point  of  view. 

In  brief,  we  think  that  the  steps  planned  by  Phila¬ 
delphia  Company  will  not  only  eliminate  the  present  com¬ 
plexities  in  the  corporate  structure  of  the  system  but  go 


further  than  the  Commission  has  power  to  order  under 
11(b)(2).  | 

In  this  brief  we  have  emphasized  that  the  matter  of 
the  retention  of  Pittsburgh  Railways  should  not  be  Con¬ 
sidered  until  the  rights  of  the  common  stockholders  to 
their  share  of  the  sums  due  by  Pittsburgh  Railways  to 
Philadelphia  Company  and  its  other  subsidiaries  have 
been  established.  Whether  the  existing  guaranties  are 
or  are  not  a  complexity  of  the  Philadelphia  Company 
system  with  respect  to  which  the  Commission  has  juris¬ 
diction  or  whether  the  present  situation  constitutes  an 
inequitable  distribution  of  voting  power  in  respect  of 
the  railways  system  seems  to  us  presently  immaterial. 
These  questions  can  and  should  await  the  effectiveness 
of  a  fair  plan  of  reorganization  of  Pittsburgh  Railways. 
The  District  Court  for  the  Western  District  of  Pennsyl¬ 
vania  has  jurisdiction  over  this  matter,  should  retain  it, 
and  should  proceed  in  the  manner  provided  by  the  Bank¬ 
ruptcy  Act  to  adjudicate  the  rights  of  all  parties  in 
interest. 

We  believe  that  those  parts  of  the  Findings  and  Opin¬ 
ion  of  the  Commission  holding  that  Philadelphia  Com¬ 
pany’s  Sec.  11(e)  plan,  as  amended  (and  as  partially  con¬ 
summated)  fail  to  meet  the  requirements  set  forth  in  Sec. 
11(b)  are  clearly  erroneous  because  those  Findings  and 
Opinion  are  based  on  the  illegal  conclusion  that  Philadel¬ 
phia  Company  may  not  retain  both  its  electric  and  gas 
properties  under  Sec.  11(b)(2)  of  the  Act. 

Respectfully  submitted, 

Charles  L  Thompson,! 

Counsel 
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L  PRELIMINARY  STATEMENT. 

This  brief  is  filed  on  behalf  of  Victor  F.  Sheronas, 
Charles  S.  Rockey,  John  Hyland  Dilks  and  Samnel  B. 
Jones,  acting  as  Philadelphia  Company  6%  Cumulative 
Preferred  Stockholders’  Protective  Committee,  in  con-* 
formity  with  permission  granted  by  your  Honorable  Court  . 
on  October  26,  1948.  Said  6%  preferred  stock  of  Phila¬ 
delphia  Company  has  a  par  value  of  $50  and  is  non-call- 
able.  It  is  outstanding  in  the  amount  of  approximately 
$25,000,000.  The  Committee  has  authorizations  from  hold1 
ers  of  over  34%  of  the  issue. 

In  the  proceedings  before  the  Commission  from  which 
this  appeal  is  taken,  the  Committee  was  granted  leave  to 
and  did  participate.  Briefly  stated,  its  position  is  and  was 
that  Philadelphia  Company  may  properly  retain  the  gas 
and  electric  properties  which  it  now  owns  and  that  it 
should  not  be  dissolved.  The  Committee  took  no  position 
with  respect  to  the  traction  properties  held  by  Philadel¬ 
phia  Company. 

As  shown  by  the  extensive  brief  filed  by  Philadelphia 
Company,  exception  has  been  taken  on  many  grounds  to 
the  action  of  the  Commission  in  this  case.  The  Committee 
joins  in  many  of  those  contentions  but  for  the  sake  of 
brevity  will  restrict  this  argument  to  only  a  limited  num¬ 
ber  of  the  issues  involved;  namely,  those  arising  from  the 
Commission’s  holding  that  Philadelphia  Company  may 
not  retain  its  gas  properties  as  an  additional  system  under 
the  standards  laid  down  in  Section  11  (b)(1)(A)  of  the 
Public  Utility  Holding  Company  Act  of  1935. 

Act  of  Aug.  26,  1935,  c.  687  (49  Stat  803)  15 
U.  S.  C.  Section  79a  et  seq . 

i 

; 


H  SUMMARY  OF  ARGUMENT. 


A.  The  Commission  Erred  in  the  Standard  It  Set 
Up  To  Determine  When  Substantial  Economies 
Would  Be  Lost. 

The  Commission  ruled  that  an  additional  (gas)  utility 
system  may  not  be  retained  in  the  same  holding  company 
system  with  a  principal  (electric)  utility  system  unless  the 
gas  system  is  incapable  of  independent  economical  opera¬ 
tion  or  unable  to  “operate  effectively  free  from  holding 
company  control”  (2688a-2689a,  2690a-2691a).  The  ruling 
of  the  Commission  runs  contrary  to  the  language  and 
structure  of  the  Act,  disregards  the  statutory  definition 
of  the  term  “integrated  public  utility  system”  and  de¬ 
stroys  the  meaning  of  Clause  A  of  Section  11  (b)(1). 
The  legislative  history  and  the  purpose  of  the  Act  are 
incompatible  with  the  Commission’s  construction  in  that 
they  show  an  intention  on  the  part  of  Congress  to  permit 
the  retention  of  an  additional  utility  system  under  the 
circumstances  present  in  this  case.  The  ruling  of  the 
Commission  finds  no  support  in  any  prior  decision  either 
of  the  Courts  or  of  the  Commission. 

B.  The  Commission  Erred  in  Its  Treatment  of  the 
Loss  of  Economies  Shown  by  the  Record. 

The  Commission  found  that  an  increase  of  approxi¬ 
mately  $500,000  in  the  cost  of  operating  the  gas  properties 
(should  they  be  segregated  from  the  electric  system) 
would  not  amount  to  a  loss  of  “substantial  economies.” 
This  finding  was  erroneous  for  the  following  reasons : 

i 

L  The  Commission  erred  in  holding  as  a  rule  of  law 
that  there  are  compensating  advantages  always  flowing 
from  segregation. 

The  Commission  by  holding  that  the  “countervailing 
advantages”  of  segregation  must  always  be  considered, 
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in  effect  established  a  role  of  law.  There  is  no  factual 
support  in  the  record  for  such  holding  and  no  authority  | 
in  the  Act  for  such  assumption. 

| 

2.  The  Commission’s  concept  of  the  nature  of  the 
compensating  advantages  of  segregation  forecloses  the 
possibility  of  showing  that  the  disadvantages  of  segrega¬ 
tion  outweigh  its  advantages. 

i 

The  Commission  indicated  that  in  the  exceptional 
case  a  holding  company  might  show  that  the  disadvantages 
of  segregation  outweighed  its  advantages.  But  the  Com¬ 
mission  foreclosed  this  possibility  by  failing  to  set  forth  j 
the  advantages  of  segregation  with  sufficient  definiteness 
to  be  cognizable.  It  merely  mentioned  certain  illustrative ! 
advantages  of  segregation  (2692a).  Indeed,  the  Commis-j 
sion  stated  that  the  advantages  of  segregation  are  “fre¬ 
quently  subtle  in  nature  and  incapable  of  exact  measure- 1 
ment”  (2693a).  Such  should  not  be  the  basis  for  requiring  j 
the  divestment  of  tens  of  millions  of  dollars  of  property  j 
rights. 

3.  The  Commission  erred  in  basing  its  determination  | 
of  the  substantiality  of  the  losses  of  economies  in  this  case  j 
by  reference  to  ratios  involved  in  other  cases  but  not  relied  j 
upon  for  decision  in  those  cases. 

i 

The  Commission  held  that  an  annual  loss  of  over 
$500,000  to  the  gas  system  was  not  substantial  within  the 
meaning  of  the  Act  It  based  this  holding  on  the  ground 
that  in  relation  to  total  revenues,  expenses  and  income,  i 
the  increased  expenses  anticipated  in  this  case  were  less 
than  the  corresponding  ratios  in  two  cases  in  which  the  j 
Commission  had  required  divestment  But  an  examination  j 
of  the  opinions  filed  in  those  cases  discloses  no  findings 
that  the  increased  expenses  shown  did  not  amount  to  | 
“a  loss  of  substantial  economies.”  Those  cases  were 
decided  on  other  grounds. 

i 
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4.  The  Commission  erred  in  failing  to  consider  all  the 
dements  involved  in  determining  what  amounts  to  “a  loss 
of  substantial  economies.” 

By  holding  that  the  increased  expenses  were  to  be 
weighed  only  against  total  revenues,  expenses  and  income 
without  reference  to  any  other  element,  the  Commission 
erred.  Consideration  should  have  been  given  also  to  the 
evidence  bearing  upon  such  factors  as  quality  of  service, 
rates  to  consumers,  the  competitive  position  of  the  utility. 
All  those  elements  enter  into  a  determination  of  the  ability 
and  capacity  of  the  utility  system  to  operate  to  the  best 
interests  of  investors,  consumers  and  the  public. 

C.  The  Commission  Failed  Properly  to  Weigh  the 
Evidence  Presented  by  the  Company  as  to  the  Loss 
of  Substantial  Economies. 

The  Commission  deemed  the  advantages  of  segrega¬ 
tion  to  be  of  two  types :  (1)  those  which  accrue  as  a  result 
of  the  separation  of  gas  from  electric  operations;  and 
(2)  those  which  accrue  as  a  result  of  separation  of  operat¬ 
ing  companies  from  holding  company  control.  The  Com¬ 
mission  erred  in  failing  to  take  into  account  relevant  evi¬ 
dence  introduced  by  the  company  to  show  that  both  of 
these  supposed  advantages  were  de  minimis. 

L  The  Commission  improperly  disregarded  the  only 
evidence  which  could  be  adduced  to  weigh  the  relative 
advantages  and  disadvantages  of  segregation  of  gas  and 
electric  operations. 

The  advantages  which  accrue  as  a  result  of  the  separa¬ 
tion  of  gas  from  electric  operations  should  appear  when 
a  gas-electric  system  is  tested  against  a  comparable  all-gas 
system.  Such  a  test  was  made  in  the  case  at  bar  between 
Equitable  Gas  on  the  one  hand  and  two  comparable  natural 
gas  companies  in  all-gas  systems;  namely,  Manufacturers 
Light  and  Heat  Company  and  Peoples  Natural  Gas  Com- 
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pany.  The  result  of  the  test  showed  that  the  consumers 
and  the  public  are  offered  no  essential  advantages  by  the! 
other  two  gas  companies  and  that  security  holders  were 
not  prejudiced  by  the  joint  operation  of  electric  and  gas! 
properties  in  the  Philadelphia  Company  system.  Despite! 
this  strong  showing,  the  Commission  erroneously  disre¬ 
garded  the  evidence  on  the  grounds  that  there  was  doubt 
as  to  the  comparability  of  the  companies  and  that,  even 
if  the  companies  were  comparable,  the  studies  were! 
irrelevant. 

2.  The  erroneous  theory  an  which  the  Commission  held 
the  Coffman  studies  to  be  invalid  made  it  impossible  fori 
the  company  to  show  that  the  advantages  accruing  on  in-! 
dependent  operation  of  the  gas  utility  as  opposed  to  hold-i 
ing  company  operation  would  be  de  minimis. 

The  company  presented  a  comprehensive  and  detailed! 
analysis  to  show  what  increased  expenses  would  result 
on  the  break-up  of  the  holding  company  system.  The 
Commission  held  the  analysis  to  be  invalid.  It  assumed! 
that  a  showing  of  increased  expenses  to  be  valid  must  be! 
related  to  gas  companies  operating  with  perfect  efficiency! 
both  in  a  holding  company  system  and  independent  thereof.! 
No  warrant  in  logic  or  in  law  exists  for  the  imposition  of! 
such  impossible  burden  of  proof. 


m.  ARGUMENT. 

Clause  (A)  of  Section  11  (b)(1)  of  the  Act  provides 
that  a  holding  company  may  control  additional  integrated: 
public  utility  systems,  if  the  Commission  finds  that  “each 
of  such  additional  systems  cannot  be  operated  as  an  inde¬ 
pendent  system  without  the  loss  of  substantial  economies 
whieh  can  be  secured  by  the  retention  of  control  by  such 
holding  company  of  such  system.  ’  ’ 
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Philadelphia  Company  showed  that  as  a  result  of  the 
proposed  segregation  in  this  case  the  increase  in  the 
annual  operating  expenses  of  its  gas  properties  would 
approximate  $500,000,  and  the  increase  in  the  operating 
expenses  of  its  electric  properties  would  approximate 
$525,000  (633a-636a,  693a-1627a,  1715a-1928a,  2706a). 

The  Commission  held  that  only  the  losses  of  the  gas 
properties  could  be  considered  and  that  the  increased  ex¬ 
penses  of  $500,000  to  that  system  did  not  amount  to  loss 
of  “substantial  economies”  within  the  meaning  of  Clause 
(A)  of  Section  11  (b)(1).  The  Commission  concluded  that 
the  gas  utility  system  was  not  retainable  in  the  same  sys¬ 
tem  with  the  electric  utility. 

We  do  not  concede  that  the  losses  to  the  electric  sys¬ 
tem  on  segregation  are  to  be  excluded  from  consideration, 
but  will  not  present  argument  on  that  point  It  is  amply 
covered  in  the  brief  filed  by  the  company.  We  shall  ad¬ 
dress  ourselves  to  the  error  of  the  Commission  in  its  con¬ 
clusions  with  respect  to  the  losses  of  economies  attribu¬ 
table  to  the  gas  system.  The  error  relates  not  only  to 
the  conclusion  but  to  the  methods  and  concepts  upon  which 
the  conclusion  was  based. 

A.  The  Commission  Erred  in  the  Standards  It  Set 
Up  To  Determine  When  Substantial  Economies 
Would  Be  Lost. 

L  The  Commission  has  ruled  in  this  case  that  “sub¬ 
stantial  economies”  are  lost  only  if  the  additional  utility 
system  is  thereby  rendered  incapable  of  independent 
operation. 

The  Commission  adopted  an  extremely  narrow  inter¬ 
pretation  of  the  phrase  “loss  of  substantial  economies” 
within  the  meaning  of  Section  11  (b)(1)(A).  In  varied 
phraseologies  it  held  that  proof  of  a  “loss  of  substantial 
economies”  depends  on  a  showing  that  the  additional 
system  cannot,  standing  alone,  operate  effectively.  The 
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Commission  stated  that  an  additional  system  was  not  re¬ 
tainable  except  in  the  situation  * 4  in  which  the  proved 
inability  of  the  additional  system  to  stand  by  itself  would!  ; 
result  in  substantial  hardship  to  investors  and  consumers”! 
(2688a-2689a).  Again,  it  stated  that  retention  of  an  addi¬ 
tional  system  is  permitted  only  of  “the  type  of  system 
which  could  not  economically  stand  by  itself”  (2690a). 

The  Commission  concluded  that  retention  of  the  gas 
system  is  improper  since  it  can  “economically  stand  by 
itself”  (2690a),  is  “clearly  capable  of  effective  operation 
by  itself”  (2690a),  and  is  “fully  capable  of  independent 
economical  operation”  (2691a).  Thus,  it  appears  that  in 
the  view  of  the  Commission,  ability  to  exist  and  functioU 
as  a  going  concern  is  the  only  element  to  be  considered 
in  determining  whether  a  “loss  of  substantial  economies 
will  result  from  segregation”  and  whether  the  additional 
system  is  retainable  under  the  law.  This  is  conceded  by 
Counsel  for  the  Commission  (Commission’s  brief,  pp.  63- 
64,  66).  | 

Neither  the  words  of  the  Act,  its  legislative  history, 
nor  the  interpretations  which  have  hitherto  been  made  of 
it  by  the  Commission  and  the  Courts  furnish  justifica¬ 
tion  for  the  “ability  to  exist”  test 

;  i 

| 

2.  The  Commission’s  test  is  contrary  to  the  language 
of  the  statute. 

Clause  (A)  of  Section  11  (b)(1)  provides  that  an 
additional  system  may  be  retained  if  it  “cannot  be  oper¬ 
ated  as  an  independent  system  without  the  loss  of  sub¬ 
stantial  economies  •  •  #.”  Nowhere  in  Clause  (A), 

nor  for  that  matter  throughout  Section  11  (b)(1),  is  there 
any  provision  that  the  term  “substantial  economies”  is 
deemed  synonymous  with  “capacity  to  operate  independ¬ 
ently.”  Nor  has  Congress  said  that  an  additional  system 
to  be  retainable  must  be  incapable  of  “effective  operation 
by  itself.”  In  fact,  neither  the  phrases  “effective  opera- 


8 


Hon,”  “independent  economical  operation,”  “proven  in¬ 
ability  to  stand  by  itself,”  nor  any  of  the  other  phrases 
used  by  the  Commission  here  as  a  basis  for  divestment 
appear  in  Clause  (A)  of  Section  11  (b)(1). 

The  words  “independent  economical  operation”  or 
words  of  similar  import  do  appear  in  the  Act,  however. 
They  appear,  not  in  Section  11  (b)(1)  of  the  Act  (which 
limits  the  number  of  integrated  public  utility  systems  a 
holding  company  may  control),  but  in  Section  2  (a)  (29) 
(which  defines  the  term  “integrated  public  utility  sys¬ 
tem”).  Section  2  (a)  (29)  (A)  of  the  Act  provides  that 
with  respect  to  electric  utility  companies,  the  term  “an 
integrated  public  system”  means  “a  system  •  •  •  which 
under  normal  conditions  may  be  economically  operated  as 
a  single  •  •  •  system  •  •  •”  (Italics  added) ;  with 
respect  to  gas  utility  companies,  Section  2  (a)(29)(B) 
provides  that  such  are  integrated  public  systems  when 
“substantial  economies  may  be  effectuated  by  being  oper¬ 
ated  as  a  single  coordinated  system  •  •  •”  (Italics 

added). 

The  very  definition  of  an  integrated  public  utility 
system  thus  presupposes  that  the  system  is  one  which  can 
“economically  stand  by  itself,”  one  which  can  “operate 
effectively  free  from  holding  company  control”  and  one 
which  is  “fully  capable  of  independent  economical  opera¬ 
tion.” 

See  c.  g.,  Engineers  Public  Service ,  12  S.  E.  C.  41, 
81-83  (1942)  (Electric  Utility  properties  at 
Alvin,  Texas). 

Since,  by  definition,  an  integrated  public  utility  system  is 
one  capable  of  independent  economic  operation,  the  statu¬ 
tory  right  granted  holding  companies  in  Section  11  (b)(1)  • 
to  control,  under  certain  circumstances,  “one  or  more 
additional  integrated  public  utility  systems”  must  mean 
that  two  or  more  utility  systems,  each  of  which  is  capable 
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of  independent  operation,  can  be  retained  by  a  holding 
company.  The  tern,  “additional  integrated  public  utility 
system,”  cannot  mean  leas  m  Section  11  (b)(1)  than  it 
does  in  Section  2  (a)  (29)  which  defines  the  term. 

For  the  Commission  to  hold,  as  it  has  in  the  present 
case,  that  a  system  capable  of  independent  economic 
operation  cannot  be  retained  with  another  system  is  to 
destroy  the  exceptions  to  integration  set  forth  in  Section 
11  (b)(1)  itself.  Under  the  Commission’s  theory  a  hold¬ 
ing  company  would  never  be  able  to  control  two  integrated 
systems.  It  could  control  only  fragments  of  an  additional 
system  or  systems.  A  reading  of  an  act,  which  would 
render  its  own  provisions  meaningless,  is  not  to  be  sus¬ 
tained. 

See,  €,  g,,  McDonald  v.  Thompson,  305  JJ.  S.  263, 
266  (1936).  I 

The  Commission’s  reading  of  the  phrase  “loss  of 
substantial  economies”  does  violence  both  to  the  natural 
meaning  of  those  words  and  to  the  meaning  of  the  words 
in  the  context  of  Clause  (A)  of  Section  11  (b)(1). 

As  a  matter  of  the  natural  and  accepted  meaning  of 
words,  “loss  of  substantial  economies”  by  an  enterprise 
is  not  synonymous  with  “inability  to  operate  independ¬ 
ently.”  Certainly  a  company  may  continue  to  operate 
even  though,  as  a  result  of  loss  of  substantial  economies, 
the  interests  of  investors,  consumers  and  the  public  may 
be  jeopardized  through  its  lack  of  financial  strength. 

The  text  of  Section  11  (b)(1)(A)  is  as  follows: 

“(A)  Each  of  such  additional  systems  cannot  be 
operated  as  an  independent  system  without  the  loss 
of  substantial  economies  which  cm  be  secured  by  the 
retention  of  control  by  such  holding  company  of  such 
system (Italics  added.) 


If  the  Commission’s  interpretation  is  correct,  Clause  (A) 
reads  as  if  it  provided  only  that  “Each  of  such  addi¬ 
tional  systems  cannot  be  operated  as  an  independent 
system.”  The  limiting  clause  italicized  in  the  above  quo¬ 
tation  is  completely  disregarded  and  written  out  of  the 
Act  The  only  conceivable  basis  for  such  a  construction 
would  be  a  dear  legislative  history  showing  such  to  be 
the  intention  of  Congress.  No  such  legislative  history 
exists. 

3.  The  Commission’s  test  disregards  the  legislative 
history  of  the  Act 

The  passage  of  the  Act  was  marked  by  sharp  and 
extended  debate  in  Congress.  Much  of  the  dispute  related 
to  the  so-called  “death  sentence”  clause  found  in  the 
Senate  Bills.  The  original  Senate  bill  required  each  regis¬ 
tered  holding  company  to  rid  itself  of  all  securities  and 
assets  “not  necessary  or  appropriate  to  the  operations  of 
a  geographically  and  economically  integrated  public-utility 
system.”  It  thus  restricted  a  holding  company  to  one 
integrated  public  utility  system. 

S.  1725,  74th  Congress,  1st  Session  (1935),  Section 
11  (b)(2),  p.  36. 

The  Senate  Committee  on  Interstate  Commerce,  to  which 
the  original  bill  was  referred,  reported  out  a  substitute 
bffl. 

79  Cong.  Becord,  74th  Cong.,  1st  Sess.  7445  (1935). 

See  Senate  Beport  No.  621,  74th  Congress,  1st 
Session  (1935)  1. 

The  Committee  bill,  as  did  the  original  bill,  specifically 
limited  holding  company  systems  to  “a  single  geograph¬ 
ically  and  economically  integrated  public-utility  system 
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S.  2796,  74th  Cong.,  1st  Sess.  (1935),  Section  11 
(b)(1). 

Senate  Report  No.  621,  74th  Cong.,  1st  Sess.  (1935) 
32.  | 

Strong  attempts,  culminating  in  an  amendment  pro- 
posed  by  Senator  Dieterich,  were  made  in  the  Senate  to 
strike  ont  that  limitation.  Senator  Dieterich ’s  amendment 
contained  provisions  for  simplification  of  corporate  struc¬ 
tures  but  eliminated  all  requirements  that  a  holding  com¬ 
pany  restrict  its  operations  to  one  system. 

79  Cong.  Record,  74th  Cong.,  1st  Session  9040 
(1935)  (hereinafter  cited  as  79  Cong.  Record 

)•  '  ! 

| 

After  vigorous  debate,  the  Dieterich  amendment  was  de¬ 
feated  by  a  margin  of  one  vote  only. 

*  i 

79  Cong.  Record,  9040-9053. 

The  bill  passed  the  Senate  with  the  provision  containing 
the  one  utility  system  limitation. 

79  Cong.  Record,  9065. 

In  the  House  of  Representatives  the  Senate  bill  was 
amended  and  reported  out  by  the  Committee  on  Inter¬ 
state  and  Foreign  Commerce  with  two  crucial  changes. 

(1)  Section  11  (a)  of  the  House  bill  made  it  the  duty 
of  the  Commission  to  examine  holding  company  struc¬ 
tures  to  determine  the  extent  to  which  “the  properties 
and  business”  of  the  holding  company  should  be  “con¬ 
fined  to  those  necessary  or  appropriate  to  the  operations 
of  one  or  more  integrated  public-utility  systems.” 
(Italics  added.) 

.  ■  '  '  m  '*  ■  *■  'i 

79  Cong.  Record,  10508. 

H.  R.  Report  No.  1318,  74th  Cong.,  1st  Sess.  (1935) 
16-17. 
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(2)  Section  11  (b)(1),  as  framed  by  the  House  Com¬ 
mittee,  made  it  the  duty  of  the  Commission  to  require 
each  holding-company  system  to  limit  its  operations  to 
“a  single  integrated  public-utility  system”  (as  had  the 
Senate  version),  but  added  the  following  proviso: 

u*  •  •  except  that  if  the  Commission  finds  that 
it  is  not  necessary  in  the  public  interest  to  so  limit 
the  operations  of  sueh  holding-company  system,  the 
order  of  the  Commission  shall  require  such  company 
to  take  only  such  action  (either  by  divesting  itself 
of  any  interest  in  or  control  over  persons  or  property, 
or  otherwise)  as  the  Commission  finds  necessary  to 
limit  such  operations  to  such  number  of  integrated 
public-utility  systems  as  it  finds  may  be  included  in 
such  holding-company  system  consistently  with  the 
pnblic  interest.”  (Italics  added.) 

'  79  Cong.  Record,  10508-10509. 

H.  R.  Report  No.  1318,  74th  Cong.,  1st  Sess. 
(1935)  17. 

A  strong  attempt  to  substitute  the  Senate  version  of 
Section  11  for  the  House  version,  debated  vigorously  and 
at  length,  was  rejected  by  a  146  to  216  vote  in  the  House. 

79  Cong.  Record  10508-10555. 

The  House  thereupon  passed  its  version  of  the  bill. 

79  Cong.  Record  10639-10640. 

It  is  thus  seen  that  the  right  of  holding  companies 
to  control  more  than  one  integrated  utility  system,  each 
of  which  is  capable  of  economical  effective  operation  by 
itself,  was  one  of  the  most  clear-cut  issues  in  the  debates. 
The  Senate  wanted  to  limit  the  operations  to  “a  single 
geographically  and  economically  integrated  public-utility 
system.”  The  House  wanted  the  holding  company  to  be 
permitted  to  retain  “such  number  of  integrated  public 
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utility  systems”  as  the  Commission  found  could  be  re-  I 
tamed  in  the  public  interest  And  it  was  “systems”  which  j 
were  being  discussed — integrated  utility  systems  capable  j 
of  independent  operation — not  pieces  of  fragments  of  ! 
systems.  As  pointed  out  in  the  Conference  Report,  the  | 
term  “integrated  public-utility  system,”  which  was  in  | 
the  House-passed  form  of  the  bill,  was  “a  defined  term  j 
meaning  substantially  the  same  as  ‘  geographically  and  j 
economically  integrated  public  utility  system.’  ” 

H.  R.  Report  1903,  74th  Cong.,  1st  Sess.  (1935)  69. 

See  H.  R.  Report  1318,  74th  Cong.,  1st  Sess.  (1935)  I 
4,  10. 

| 

At  the  conference  a  deadlock  appeared  inevitable.  It 
was  only  when  Section  11  (b)  was  rewritten  in  its  final  j 
form  as  a  compromise  that  the  Act  was  passed. 

79  Cong.  Record,  14600-14627,  14469-14473. 

.  *  j 

i 

__  i 

As  was  stated  in  the  Conference  Report: 

“The  conference  substitute  meets  the  House  de-  j 
sire  to  provide  for  further  flexibility  by  the  statement 
of  additional  definite  and  concrete  circumstances 
under  which  exception  should  he  made  to  the  norm  of  \ 
one  integrated  system.  Definite  exceptions  not  only  j 
provide  a  satisfactory  constitutional  standard  but  also 
an  effective  standard  for  the  guidance  of  both  the  j 
Securities  and  Exchange  Commission  and  those  hold-  j 
ing  companies  which  wish  voluntarily  to  comply  with  | 
congressional  policy.”  (Italics  added.) 

“The  substitute,  therefore,  makes  provision  to  j 
meet  the  situation  where  a  holding  company  can  show  | 
a  real  economic  need  on  the  part  of  additional  inte-  j 
grated  systems  for  permitting  the  holding  company 
to  keep  these  additional  systems  under  localized  man-  j 
agement  with  a  principal  integrated  system.  Under  | 
such  circumstances  the  Commission  is  directed  to  per-  j 
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mit  the  holding  company  to  retain  control  of  such 
additional  systems,  even  though  not  physically  inte¬ 
grated  with  the  principal  system,  provided  all  such 
integrated  systems  are  located  in  the  same  State  or 
States,  or  in  adjoining  States  or  a  contiguous  foreign 
country.” 

H.  R.  Report  1903,  74th  Cong.,  1st  Sess.  (1935), 
70-7L 

It  is  thus  obvious  from  the  legislative  history  of  the 
Act  that  Section  11  (b)(1)  contemplates  retention  under 
specified  conditions  of  two  or- more  public  utility  systems 
each  capable  of  economical  effective  operation  standing 
alone.1 

In  the  last  analysis,  the  only  support  for  the  Com¬ 
mission’s  interpretation  (aside  from  a  statement  made  by 
Senator  Wheeler  under  such  circumstances  as  to  be  of 
no  value)2  is  to  be  found  in  the  theory,  inferentially 

1  The  statement  in  the  Conference  Report  relied  on  by  die  Commission 
to  show  the  contrary  (2689a),  thus  read  in  context,  in  no  way  supports  the 
conclusion  arrived  at  by  the  Commission.  The  reference  to  a  “real  economic 
need”  can  and  obviously  must  refer  to  economies  which  can  be  made  by 
systems  otherwise  capable  of  independent  effective  operation,  rather  than  to 
die  capacity  of  the  system  to  operate  effectively.  To  hold  otherwise  is  not 
only  to  disregard  die  course  of  the  debates  but  to  hold  that  these  words  de¬ 
stroy  the  significance  of  the  compromise  arrived  at  Surely  a  general  expres¬ 
sion,  such  as  “real  economic  need”  designed  to  indicate  in  indefinite  and 
somewhat  loose  form  the  purpose  of  an  exception  deliberately  and  con¬ 
sciously  worked  out  cannot  be  utilized  to  destroy  the  exception  itself. 

2  Senator  Wheeler’s  statement,  relied  on  heavily  by  the  Commission 
(2689a)  and  by  its  counsel  (Commission’s  brief,  p.  62)  was  made  on  the  floor 
of  the  Senate  after  that  body  had  passed  the  Conference  Bill. 

The  statement  was  thus  made  in  a  non-controversial  atmosphere.  The 
Conference  Bill  had  already  passed  the  Senate,  the  Senate  had  turned  to 
consideration  of  other  matters;  and,  as  Senator  Wheeler  himself  pointed  out, 
the  statement  was  made  solely  as  “brief  statement  explaining  the  principal 
difference  between  the  Senate  bill  and  the  House  bill  relating  to  public-utility 
bolding  companies.” 

79  Cong.  Record,  14479. 

Under  these  circumstances  it  was  most  unlikely  that  any  challenge  would 
be  made  to  die  statement  no  matter  what  the  assertions  there  made.  More¬ 
over,  in  the  light  of  the  long  battle  which  resulted  in  the  exemption,  an  ex 
post  facto  statement  such  as  this,  which  if  correct  would  destroy  the  exemp¬ 
tion  itself,  must  be  disregarded. 
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adopted  by  counsel  for  the  Commission  (Commission’s 
brief,  p.  62,  footnote  70),  that  Clauses  (A),  (B)  and  (C) 
of  Section  11  (b)  (1)  were  designed  not  as  a  compromise 
but  solely  to  give  the  appearance  of  a  compromise.8  To 
apply  such  a  principle  would  be  to  deny  the  relevancy  of 
legislative  history  as  an  aid  to  statutory  construction,  j 

4.  The  Commission’s  interpretation  is  not  supported 

by  court  or  Commission  precedent. 

, _  ,  /  ....  j,  „ 

What  the  words  of  the  Act  and  the  legislative  history 
of  the  statute  mate  clear,  court  decisions  do  not  make 
unclear.  There  is  nothing  in  The  North  American  Co.  !v. 
8.  E.  C.,  either  in  the  Supreme  Court,  327  U.  S.  686 
(1946),  or  in  the  Circuit  Court  of  Appeals,  133  F.  (2d) 
148  (C.  C.  A.  2nd,  1943),  nor  in  Engineers  Public  Service 
v.  8.  E.  C.,  78  App.  D.  C.  199,  138  F.  (2d)  936  (194?), 
which  supports  the  Commission’s  position. 

The  general  outline  of  Section  11  (b)  (1)  found  in  the 
Supreme  Court  decision  does  not,  despite  the  Commis¬ 
sion’s  italic  (2689a-2690a)  amount  to  more  than  general 
rephrasing  of  the  statutory  language.  Nor  was  it  in¬ 
tended  to  be  more  than  that,  since  the  case  involved,  in 
the  Supreme  Court,  no  issue  with  regard  to  the  inter¬ 
pretation  of  Section  11  (b)(1).  The  statement  made  in 
The  North  American  case  in  the  2nd  Circuit  that  “sub¬ 
stantial  economies”  means  “important  economies  and  not 
merely  something  more  than  nominal ”  (Italics  added) 
(133  F.  (2d)  at  p.  152),  and  reiterated  by  this  court  in 
the  Engineers  Public  Service  Co.  case  (78  App,  D.  C.  at 
p.  207,  138  F.  (2d)  at  p.  944),  is  a  far  cry  from  saying 
that  “substantial  economies”  means  nothing  less  than 
such  economies  without  which  the  additional  utility  sys¬ 
tem  is  incapable  of  independent  effective  operation,  j 

3  Such  an  argument  was  in  fact  made  on  the  floor  of  the  House  by  two 
opponents  of  the  Conference  BilL 

See  79  Cong.  Record,  14166  (Representative  Cooper). 

See  79  Cong.  Record,  14166-14167  (Representative  Huddleston),  j 
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There  is  nothing  in  previous  Commission  decisions  to 
support  the  test  set  forth  in  this  case.  A  dose  reading 
of  both  the  North  American  case,  11  S.  E.  C.  194  (1942), 
and  of  the  Engineers  Public  Service  Co .  case,  12  S.  E.  C. 
41  (1942),  will  disdose  no  adoption  of  the  severe  standard 
here  promulgated.  Moreover,  in  Columbia  Gas  and  Elec¬ 
tric  Corporation,  —  S.  E.  C.  —  (1944),  Holding  Com¬ 
pany  Act  Bdease  No.  5455,  a  holding  company  was  per¬ 
mitted  to  retain  more  than  one  utility  system  without 
showing  that  each  system  retained  was  incapable  of  in¬ 
dependent  economical  operation  free  from  holding  com¬ 
pany  control  Counsel  for  the  Commission  attempts  to 
distinguish  the  Columbia  Gas  case  on  the  ground  that 
there  were  4 'Unique  circumstances’*  apart  from  ability  to 
operate  independently  which  justified  retention  in  that 
case  of  three  systems.  (See  Commission’s  brief,  p.  64, 
footnote  75.)  A  difficulty  with  the  suggested  distinction 
is  that  the  Commission  in  this  case  discards  as  irrelevant 
all  standards  but  ‘‘ability  to  exist”.  It  has  made  no  at¬ 
tempt  to  discuss  the  existence  or  non-existence  of  44  Unique 
circumstances”,  which  may  be  present  here. 

See  e.  g.,  infra,  pp.  23-26. 

Apart  from  that  difficulty,  the  very  fact  that  in  the 
Columbia  Gas  case  the  decision  rested  on  grounds  other 
than  “ability  to  exist”  demonstrates  how  unsupported  by 
prior  authority  is  the  Commission’s  decision  here.  There 
is,  therefore,  no  justification  whatsoever  for  the  standard 
here  adopted  by  the  Commission.4 

4  In  its  opinion  in  the  case  at  bar,  the  Commissi  Oil  refers  to  the  fact  that 
two  other  gas  companies  operating  in  the  Gty  of  Pittsburgh  are  able  “to 
operate  effectively  without  being  tied  through  holding  eomjwny  control  to  any 
electric  utility  system"  (2690a).  This  statement  implies  that  the  Act  sets  up 
one  standard  where  gas  and  electric  systems  are  retained  together  and  another 
where  all-gas  or  all-electric  systems  are  retained.  But  there  is  Certainly  no 
basis  whatsoever  for  such  a  reading  of  the  statute.  Section  11  (b)  (1)  makes 
no  distinction  between  the  types  of  utilities  retained  in  one  holding  company 
system.  Nor  is  there  any  relevant  statutory  history  to  support  any  such 
distinction. 

It  may  be,  however,  that  the  Commission  is  pointing  to  the  existence  of 
the  two  other  gas  companies  in  the  Pittsburgh  area  as  evidence  of  the  ability 
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B.  The  Commission  Erred  in  Its  Treatment  of  the 

Loss  of  Economies  Shown  by  the  Record. 

• 

The  testimony  of  Philadelphia  Company  showed  that 
the  cost  of  operating  the  gas  properties  would  increase 
by  approximately  $500,000  and  the  cost  of  operating  the 
electric  properties  would  increase  by  approximately 
$525,000  in  the  event  of  their  segregation.  This  showing 
was  held  insufficient  by  the  Commission  on  the  theory 
that  the  increased  expenses  were  to  be  measured  against 
undefined  “compensating  advantages”  flowing  from  such 
segregation  (2692a).  The  Commission  also  placed  heavy 
reliance  on  the  fact  that  the  increased  expenses  shown  in 
this  case  were  proportionately  less  than  the  corresponding 
ratios  in  two  other  cases  in  which  it  had  ordered  divest¬ 
ment.  .j 

1  The  Commission  erred  in  holding  as  a  matter  of 
law  that  there  are  compensating  advantages  always  flow¬ 
ing  from  segregation. 

The  opinion  of  the  Commission  states  that  “any  con¬ 
sideration  of  the  increased  expenses  which  may  be  ini 
cnrred  upon  segregation  must  be  viewed  against  the  back¬ 
ground  of  the  compensating  advantages  flowing  from  such 
segregation”  (2692a).  This  is  equivalent  to  holding  as  a 

of  the  gas  properties  of  Philadelphia.  Company  to  operate  effectively  free 
from  holding  company  control.  If  so,  the  illustration  b  most  inapt  The 
two  other  gas  companies  in  the  area.  The  Peoples  Natural  Gas  Company  and 
Manufacturers  Light  and  Heat  Company,  are  both  subsidiaries  of  huge 
holding-company  systems  and  do  not  operate  independently  at  all  And  surely 
here,  where  the  question  as  posed  by  die  Commission  is  the  ability  to  operate 
independently  versus  operation  tinder  holding  company  control,  a  showing  of 
ability  to  operate  dnder  one  type  of  bolding  company  centred  instead  of 
another  is  irrelevant 

See  Consolidated  Natural  Gas  Co.,  14  S.  E.  C.  342  (1943)  (Peoples) ; 

Columbia  Gas  and  Electric  Corporation,  —  S,  E.  C.  —  (1944). 

Holding  Company  Act  Release  No.  5455  (Manufacturers). 

In  fact,  if  Manufacturers  Light  and  Heat  Company  be  deemed  a  company 
which  can  operate  effectively  free  from  holding  company  control,  the  Com¬ 
mission,  under  the  test  set  up  in  this  case,  should  not  have  permitted  (as  it 
did  in  the  Columbia  Gas  case,  supra )  Columbia  Gas  and  Electric  Company  to 
have  retained  control  of  Manufacturers. 
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matter  of  law  that  there  are  always  compensating  advan¬ 
tages  flowing  from  segregation.  Proof  of  the  contrary  is 
thus  foreclosed. 

The  assumption  appears  to  be  directed  to  gas-electric 
operations  in  one  holding  company.  Thus  the  statement 
is  made  that  “it  is  manifestly  to  the  advantage  of  both 
the  electric  and  gas  businesses”  that  there  be  independent 
managements  for  each  (2692a).  And  it  is  stated  that  gas 
and  electric  businesses  conducting  operations  in  the  same 
area  must  be  viewed  as  “potential  if  not  actual”  competi¬ 
tors  (2692a).  But  neither  statement  warrants  the  con¬ 
clusion  that  advantages  always  accrue  on  segregation.  No 
proof  is  given  and  no  experience  is  relied  on  to  show  that 
it  is  always  to  the  advantage  of  both  the  electric  and  gas 
businesses  to  be  operated  independently,  and  the  words 
“ potential  competitor ”  mean  nothing  in  the  absence  of  an 
analysis  of  the  specific  situation  involved.  The  assump¬ 
tion  that  compensating  advantages  always  accrue  on  segre¬ 
gation  is  certainly  not  supported  by  statements  such  as: 
“it  is  not  unlikely  that  these  costs  may  be  offset  by 
greater  productivity  which  should  result”  on  segregation 
(2692a).  Such  assumptions  are  not  to  be  relied  upon  as 
a  basis  for  the  divestment  of  tens  of  millions  of  dollars 
of  property  with  consequent  effects  upon  investors  and 
the  public. 

The  North  American  Company,  —  S.  E.  C.  — 
(1945),  Holding  Company  Act  Belease  No.  5707  (2692a, 
footnote  20),  provides  no  justification  for  the  taking  of 
judicial  notice  that  “compensating  advantages”  always 
flow  from  segregation.  That  case  did  speak  of  evidence 
tending  to  show  the  existence  of  certain  advantages  which 
may  result  from  independent  operation  of  gas  companies. 
As  counsel  for  the  Commission  points  out  (Commission’s 
brief,  Appendix  C,  p.  XXVBLI),  it  arrived  at  no  general 
conclusions  in  that  regard,  however.  The  North  American 
decision  was  bottomed  on  the  fact  that  in  that  case  there 
was  evidence  tending  to  show  suppression  of  the  gas  busi- 
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ness.  If  it  be  contended  that  the  Commission’s  experience 
in  this  field  justifies  it  in  presuming  such  advantages  to 
exist  on  segregation  in  the  absence  of  anything  in  the 
record  to  the  contrary,  opportunity  to  produce  evidence 
to  rebut  the  presumption  must  still  be  given.® 

See  Republic  Aviation  Corp.  v.  NLRB,  324  U.  !S. 
793,  803-804  (1945) ; 

C/.  Section  7  (d)  of  the  Administrative  Procedure 
Act,  Act  of  June  1,  1946,  c.  324,  60  Stat.  241, 
5  U.  S.  C.  sec.  1006(d).  I 

In  the  last  analysis,  therefore,  the  foreclosing  of  the 
issue  as  to  whether  any  advantages  do  necessarily  accrue 
on  segregation  is  based  on  the  Commission’s  interpreta¬ 
tion  of  Section  11  (b)(1).  That  “there  are  substantial 
economic  advantages  in  requiring  the  segregation  of  utility 
systems”  is,  the  Commission  held,  “one  of  the  basic 
premises  of  Section  11  (b)(1)”  (2692a). 

No  authority  in  the  language  of  Section  11  (b)(1), 
in  its  statutory  history  or  in  previous  interpretations  of 
the  Act  is  referred  to  by  the  Commission  or  by  its 
counsel  for  so  fundamental  a  concept  The  language 
of  Section  11  (b)(1)  makes  no  reference  to  the  “sub¬ 
stantial  economic  advantages”  which  follow  segregation. 
The  evils  at  which  Section  11  (b)(1)  struck  are  set  forth 
in  Section  1  (b)  and  (c)  of  the  Act  The  category  of 
evils  and  abuses  is  long,  but  none  of  the  abuses  men¬ 
tioned  has  reference  to  any  “economic  advantages’!  in¬ 
herently  resulting  from  segregation.  Each  of  the  men¬ 
tioned  abuses  is  specifically  related  to  a  holding  company 

5  To  the  extent  that  the  Commission’s  assumption  may  be  deemed  appli¬ 
cable  to  an  all-electric  or  all-gas  holding  company,  there  is  even  less  justifi¬ 
cation  for  the  talcing  of  judicial  notice.  In  such  a  situation  there  is  no  pos¬ 
sibility  of  the  suppression  of  one  type  of  business  to  the  advantage  of  another. 
The  most  that  can  be  said  in  favor  of  segregation  in  such  a  case  if  that 
improvements  in  service  or  efficiency  or  other  benefits  may  possibly  result 
from  severance.  It  cannot  be  said  that  experience  indicates  that  "bigness” 
is  always  less  efficient  than  "smallness”. 
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malpractice.  And,  as  counsel  for  the  Commission  con¬ 
cedes  (Commission’s  brief,  p.  61),  it  was  to  eliminate 
those  abases  that  Section  11  (b)(1)  was  enacted.  See 
Section  1  (c).  Integration  as  provided  in  Section  11  is 
related  to  the  condition  where  “the  growth  and  extension 
of  holding  companies  bears  no  relation  to  economy  of 
management  and  operation  or  the  integration  and  co¬ 
ordination  of  related  operating  properties.”  Section  1 
(b)(4).  When  the  conditions  which  give  rise  to  these 
abases  are  absent,  then  retention  may  be  had  as  provided 
in  Clanses  (A),  (B)  and  (C)  of  Section  11  (b)(1). 

As  a  matter  of  fact,  the  basic  premise  of  Section 
11  (b)  (1)  woald  seem  to  be  that  holding  companies  should 
be  simplified  not  because  “economic  advantages”  accrue 
on  segregation,  but  because  abuses  apart  from  the 
economies  of  utility  operation  are  wont  to  creep  into  the 
holding  company  picture.  If  the  handicaps  of  joint  opera¬ 
tion  of  gas  and  electric  companies,  for  example,  pointed 
out  in  the  Commission’s  opinion  had  been  a  premise  of 
Section  11  (b)(1),  then  reference  to  that  fact  would  have 
been  found  in  Section  1  of  the  Act  and  a  specific  pro¬ 
hibition  against  the  retention  or  acquisition  of  both  gas 
and  electric  companies  in  one  holding  company  system 
would  have  been  spelled  out.  No  such  provision  appears. 
The  Commission’s  attorneys  concede  that  such  retention 
may  be  proper  (Commission’s  brief,  p.  41,  footnote  35,  p. 
44,  footnote  42).  And  acquisition  of  a  gas  company  by 
the  holding  company  of  an  electric  company  in  the  area 
is  permitted,  except  where  it  is  forbidden  by  State  law. 
See  Section  8  of  the  Act. 

2.  The  Commission’s  concept  of  the  nature  of  the 
compensating  advantages  of  segregation  forecloses  the 
possibility  of  showing  that  the  disadvantages  of  segrega¬ 
tion  outweigh  its  advantages. 

It  may  be  contended  that  the  company’s  rights  were 
protected  by  reason  of  the  fact  that  it  could  have  shown 
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that  this  was  the  “exceptional  ease”  (2692a)  in  which  the 
disadvantages  of  segregation  outweigh  the  advantages. 
Snch  opportunity  was  not  in  fact  available  for  the  rea¬ 
sons  shown  below. 

„  I 

a.  The  Commission  improperly  failed  to  set  forth 
the  advantages  of  segregation  with  any  definiteness. 

Although  the  Commission  referred  to  certain  “mani¬ 
fest  advantages”  to  both  systems  following  their  segre¬ 
gation,  it  was  careful  to  point  out  that  “those  compensat¬ 
ing  advantages  are  merely  illustrative”  (2692a).  Even  if 
the  company  should  show  that  the  advantages  enumerated 
by  way  of  illustration  are  unsubstantial,  the  company 
would  accomplish  nothing  because  other  unnamed  “sub¬ 
stantial  economic  advantages”  would  stall  remain  and  be 
given  weight  The  burden  of  proof  upon  the  company 
is  thus  seen  to  be  an  impossible  one. 

b.  The  Commission  improperly  failed  to  indicate  the 
weight  to  be  given  the  “ advantages  of  segregation/ y 

The  advantages  of  segregation  which  must  be  con¬ 
sidered  axe,  according  to  the  Commission,  “frequently 
subtle  in  nature  and  incapable  of  exact  measurement” 
(2693a).  Translated  into  practical  effect,  that  language 
means  that  even  if  the  supposed  advantages  are  known, 
it  is  impossible  to  assess  their  weight  with  any  degree  of 
certainty.  It  thus  becomes  impossible  to  show  that  the 
advantages  are  outweighed  by  the  disadvantages.  Again 
the  company  is  seen  to  have  an  impossible  bnrden. 

.  ...  v  i 

3.  Hie  Commission  erred  in  basing  its  determination 
of  the  substantiality  of  the  losses  of  economies  in  this  case 
by  reference  to  ratios  involved  in  other  cases  but  not 
relied  upon  for  decision  in  those  cases. 

The  Commission  held  that  “it  is  obvious  that,  in  the 
context  of  Clause  (A),  the  ‘substantiality*  of  asserted  losses 
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of  economies  cannot  be  tested  in  absolute  terms  but  rather 
must  be  evaluated  in  relation  to  total  revenues,  expenses 
and  income”  (2693a).  The  Commission  then  referred  to 
corresponding  ratios  in  two  previous  cases  in  which  divest¬ 
ment  had  been  required;  namely,  Engineers  Public  Serv¬ 
ice  Co.,  12  S.  E.  C.  41  (1942),  and  The  North  American 
Company,  —  S.  E.  C.  —  (1945),  Holding  Company 
Act  Release  No.  5707  (2695a-2697a).  Thereupon,  finding 
that  the  increases  in  gas  expenses  for  the  Philadelphia 
Company  gas  system  were  less  percentage-wise  to  operat¬ 
ing  income,  operating  expenses  and  gross  income  than  in 
the  other  cases,  the  Commission  concluded  that  the  claimed 
increased  expenses  in  this  case  could  not  represent  a  loss 
of  “substantial  economies”  within  the  meaning  of  Clause 
(A)  (2698a-2700a). 

The  Commission  made  no  independent  determination 
as  to  what  in  this  case  would  amount  to  a  loss  of  sub¬ 
stantial  economies.  The  Commission’s  conclusion  being 
based  solely  on  comparisons  of  ratios  in  other  cases  must 
stand  or  fall  on  the  validity  of  those  comparisons.  The 
fact  that  the  Commission  conceivably  could,  on  an  inde¬ 
pendent  analysis,  have  come  to  the  same  conclusion  cannot 
aid  it.  “The  grounds  upon  which  an  administrative  order 
must  be  judged  are  those  upon  which  the  record  discloses 
that  its  action  was  based.” 

S.  E .  C.  v.  Chenery  Corp.,  318  U.  S.  80,  87-88 
(1943). 

The  companies  with  which  the  Philadelphia  Company 
gas  system  was  compared  were  Virginia  Electric  and 
Power  Company,  and  the  Gulf  States  Utilities  Corporation 
in  the  Engineers  case,  and  St.  Louis  County  Gas  Company 
in  The  North  American  Company  case.  But  in  neither  of 
those  cases  did  the  Commission  make  a  finding  that  the 
estimated  increase  in  expenses  or  the  ratios  derived  there¬ 
from  were  insufficient  to  amount  to  a  “ loss  of  substantial 
economies .”  On  the  contrary,  in  the  Virginia  and  Elec- 
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trie  Power  Company  case,  when  two  estimates  of  addi¬ 
tional  expense  on  segregation  were  considered,  the  Com-  j 
mission  held  that  the  larger  figure  ($71,500),  if  proved, 
would  have  afforded  “an  impressive  basis  for  finding  a| 
loss  of  substantial  economies,”  bnt  concluded  that  it  had  i 
not  been  proved.  With  regard  to  the  smaller  figure  ! 
considered  ($35,700),  the  Commission  likewise  found  that 
proof  was  lacking. 

See  Engineers  Public  Service  Co.,  12  S.  E.  C.  41, 
57-60  (1942). 

Again  in  the  Gulf  States  matter,  the  Commission  did  not 
find  the  ratios  insufficient  to  amount  to  a  loss  of  sub¬ 
stantial  economies,  but  found  instead  that  the  $42,024 
estimated  increased  expenses  on  which  the  ratios  were 
based  was  not  proved. 

See  Engineers  Public  Service  Co.,  12  S.  E.  C.  41, 
80-81  (1942).  j 

So  also  in  the  County  Gas  situation,  the  Commission  did 
not  find  the  ratios  resulting  from  the  estimated  increase 
in  gas  expenses  on  segregation  insufficient,  but  held  that 
the  increased  expenses  had  not  been  proved  in  the  light 
of  off-setting  benefits.  j 

The  North  American  Company,  —  S.  E.  C.  — 
(1945),  —  Holding  Company  Act  Release 
No.  5707. 

-  v  '•  '  /a.'K  ‘ 

It  thus  follows  that  the  comparisons  made  by  the 
Commission  here  are  without  basis,  and  the  conclusions 
derived  therefrom  consequently  fatally  defective. 

4.  The  Commission  erred  in  failing  to  consider  all  the 
elements  involved  in  determining  what  amounts  to  “a  loss 
of  substantial  economies.” 

The  Commission  stated  that  the  substantiality  of  the 
losses  “must  be  evaluated  in  relation  to  total  revenues, 


expenses  and  income”  (2693a).  It  gave  no  consideration 
to  other  elements  bearing  upon  the  operations  of  a  utility 
system. 

In  view  of  the  purposes  of  the  Act  as  set  forth  in 
Section  1  and  of  the  other  provisions  of  the  Act  permitting 
action  to  he  taken  or  exemptions  granted  only  where 
“necessary”  or  “appropriate”  in  the  public  interest  or 
for  the  protection  of  investors  and/or  consumers,  it  is 
obvious  that  other  factors  such  as  the  quality  of  service, 
the  effect  on  rates  to  consumers,  the  competitive  position 
of  the  utility  and  all  the  elements  that  go  into  a  determina¬ 
tion  of  the  ability  and  capacity  of  a  utility  system  to 
operate  should  be  considered.  (See,  e.  g.,  Sections  2  (a) 
(8)(B),  3  <d),  5  (c),  6  (b),  7  (a),  7  (c),  7  (d)(6),  9  (c), 
19  (a),  19  (b),  10  <e)). 

As  this  Court  pointed  out  in  Engineers  Public  Service 
Company  v.  S.  E.  C-,  78  App.  D.  C.  199,  207,  138  F.  (2d) 
936,  944  (1943),  elements  to  be  considered  in  determining 
whether  a  loss  of  substantial  economies  will  result  on 
segregation  are:  whether  there  would  be  a  continuing 
substantial  strength  enjoyed  by  the  controlled  company 
which  it  would  not  have  under  its  own  control;  whether 
there  would  be  in  the  situation  no  reasonable  expectation 
that  a  compensating  strength  would  not  be  enjoyed  by 
reason  of  its  own  control;  and  whether  such  continuing 
strength  would  not  entail  a  sacrifice  upon  the  part  of  the 
controlling  utility.  These  elements  involve  much  deeper 
considerations  than  can  be  resolved  by  the  mathematics 
of  the  ratios  of  increased  expenses  to  “total  revenues, 
expenses  and  income”  on  which  the  Commission  relies. 
It  is  entirely  possible  that  an  increase  in  expenses  may 
seem  small  when  measured  against  total  revenues,  ex¬ 
penses  and  income;  but  when  examined  in  absolute  terms 
or  with  the  interest  of  the  public  and  consumers  in  mind 
such  increase  may  prove  substantial 

In  the  Engineers  case,  for  example,  the  gas  proper¬ 
ties  appeared  to  be  monopolies.  There  is  no  mention  of 
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other  gas  companies  in  the  area  competing  for  the  busi¬ 
ness  nor  of  gas  companies  of  overshadowing  size  in  neigh¬ 
boring  areas.  In  the  present  case,  however,  the  record 
shows  that  in  the  Pittsburgh  area,  there  are  three  com¬ 
peting  utilities.  The  record  shows  further  that  the  two 
other  competing  gas  utilities  are  subsidiaries  of  holding 
companies  which,  in  practically  all  respects,  compare 
in  size  with  the  present  Philadelphia  Company  electric 
and  gas  system  combined.8  Divestment  of  the  gas  prop¬ 
erties  from  the  Philadelphia  Company  holding  company 
system  would  be  to  compel  them  to  face,  without  outside 
financial  support,  the  competition  of  two  holding  com¬ 
panies,  each  many  times  larger  than  the  Philadelphia 
Company  gas  system  and  each  a  giant  of  the  natural  gas 
industry. 

See  Federal  Power  Commission  v.  Hope  Natural 
Gas  Co.,  320  U.  S.  591,  637  (1944),  note  30 
(dissenting  opinion). 

Surely  the  consequences  of  the  competition  which  is  likely 
to  result  should  be  considered  before  any  ruling  is  made 
as  to  the  necessity  of  divestment 

The  record  shows,  for  example,  that  Equitable  had 
approximately  200,000  customers  in  1946  (259a,  1689a). 
Since  Kentucky-West  Virginia  Gas  Company  serves  for 
all  practical  purposes,  only  Pittsburgh  and  West  Virginia 
Gas  Company  and  since  Pittsburgh  and  West  Virginia 
Gas  Company  primarily  serves  Equitable  Gas  Company, 
(2749a-2750a)  any  increase  would  be  borne  principally  by 

6  The  total  assets  of  the  Colombia  Gas  System,  of  which  Manufacturers 
is  a  subsidiary  as  of  December  31,  1945,  were  $679,617,024. 

Moody's  Public  Utilities  (1946),  p.  548. 

The  total  assets  of  the  Consolidated  Gas  System,  of  which  Peoples  is  a 
subsidiary,  as  of  December  31,  1945,  were  $265,991,431. 

Moody's  Public  Utilities  (1946),  p.  1135. 

The  total  assets  of  the  Philadelphia  Company  System  consolidated  (excluding 
transit  properties)  as  of  December  31,  1945,  were  $369,197,645  (215a,  Cmrtm 
Ex.  7-D). 
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Equitable’s  200,000  customers.  The  $500,000  increase 
of  expenses  on  segregation  (less  any  tax  reductions  be¬ 
cause  of  lower  income)  means  a  possible  increase  of  $2.50 
a  year  per  customer  in  the  cost  of  the  gas  he  receives. 
This  is  not  a  small  increase  to  the  consumer. 

It  appears  that  Equitable  Gas  has  the  lowest  rates 
in  the  Pittsburgh  area  (544a,  Phila.  Ex.  92,  1960a-1967a). 
The  increase  in  expenses  which  would  have  to  be  borne 
as  a  result  of  the  segregation  may  require  a  raising  of 
those  rates  with  attendant  consequences  to  its  competitive 
position  as  well  as  to  the  consumers.  Alternatively,  the 
company  may  be,  as  a  result  of  its  increased  expenses,  so 
weakened  as  to  be  compelled  to  merge  with  one  of  its 
competitors.  In  that  event,  the  consumers  in  the  Pitts¬ 
burgh  area  might  lose  the  dependable  gas  supply  which 
they  now  enjoy.  The  consuming  center  of  Philadelphia 
Company’s  gas  properties  is  Pittsburgh.  The  consuming 
center  of  its  competitors  comprises  the  huge  Central  East 
area  (544a-546a).7  Many  other  problems  suggest  them¬ 
selves  as  likely  to  arise  in  the  event  of  the  segregation  of 
these  properties  and  consequent  loss  of  economy  and 
efficiency.8  The  Commission  should  have  considered  these 
elements  of  the  factual  situation  in  reaching  its  determina¬ 
tion.  Its  failure  to  do  so  constitutes  error. 

7  Cf.  The  North  American  Co —  S.  E.  C.  —  (1945),  Holding  Com¬ 
pany  Release  No.  5707,  where,  in  weighing  the  advantages  resulting  to  the 
County  Gas  Company  on  segregation,  the  Commission  pointed  to  the  fact 
that  die  State  Commission  had  found  acquisition  of  the  County  Gas  Company 
by  another  unaffiliated  gas  company  advisable. 

8  It  may  be  here  noted  that  any  adverse  effect  on  the  strength  of  the 
securities  of  Equitable  would  inevitably  increase  the  cost  of  money  to  it  on 
expansion  and,  in  turn,  cause  costs  again  to  go  up. 

Although  the  gas  system  of  Philadelphia  Company  does  not  at  present 
contemplate  substantial  capital  expenditures,  this  is  due  in  good  measure  to 
the  fact  that  Pittsburgh  and  West  Virginia,  with  the  strength  of  the  Phila¬ 
delphia  Company  assets  behind  it,  has  been  able  to  arrange  an  exchange  of 
natural  gas  with  Columbia  Gas  subsidiaries,  whereby  Kentucky  and  West 
Virginia  delivers  gas  to  a  Columbia  Gas  subsidiary  in  Kentucky  and  a  Colum¬ 
bia  Gas  subsidiary  delivers  an  equal  amount  of  gas  to  Pittsburgh  and  West 
Virginia  in  West  Virginia  (450a-451a,  454a-456a).  The  terms  of  this  con- 


C.  The  Commission  Failed  Properly  to  Weigh  the 
Evidence  Presented  by  the  Company  as  to  the  Loss 
of  Substantial  Economies. 

i 

i 

The  Commission’s  Opinion  makes  it  clear  that,  in  its 
view,  the  advantages  of  segregation,  the  effect  of  which 
must  be  overcome  by  the  Company,  are  of  two  types: 
(1)  those  which  allegedly  accrue  as  a  result  of  the  separa¬ 
tion  of  gas  from  electric  operations  (irrespective  of  hold¬ 
ing  company  control);  and  (2)  those  which  allegedly 
accrue  as  a  result  of  the  separation  of  the  operating  com¬ 
panies  from  holding  company  control.  The  Company 
sought  to  show  by  relevant  evidence  those  supposed  ad¬ 
vantages  were  de  minimis  or  non-existent.  The  Com¬ 
mission  erred  in  failing  to  take  that  evidence  into  account. 

I 

1.  The  Commission  improperly  disregarded  the  only 
evidence  which  could  be  adduced  to  evaluate  the  advan¬ 
tages  and  disadvantages  of  segregation  of  gas  and  electric 
operations. 


If  there  are  advantages  resulting  from  a  segregation 
of  electric  and  gas  companies  from  joint  control,  it  would 
appear  that  an  “all-gas”  or  “all-electric”  system  should 
exhibit  those  advantages  when  tested  against  an  other¬ 
wise  comparable  gas-electric  system.  As  a  matter  of  fact, 
the  only  way  of  evaluating  those  advantages  is  to  make 
such  a  comparison. 


Cf.  e.  g.,  The  North  American  Co.,  —  S.  E.  CJ  — 
(1945),  Holding  Company  Act  Release  #5707. 

tract  have  been  so  favorable  that  Philadelphia  Company  has  cot  only  been 
able  to  avoid  building  a  pipe-line  of  about  160  miles  connecting  die  Kentucky- 
West  Virginia  properties  to  those  of  Pittsburgh  and  West  Virginia  (457a) 
but  has  also  paid  less  for  the  receipt  of  such  gas  by  Pittsburgh  and  West 
Virginia  over  the  Columbia  Gas  lines  than  does  the  Columbia  Gas  subsidiary 
itself  (2090a-2091a).  Should  die  gas  properties  be  segregated,  die  question 
may  -well  be  asked  whether  the  satisfactory  arrangements  would  remain  or 
whether  it  would  not  be  necessary  to  build  a  pipe-line  with  its  attendant 
comparatively  high  expenditures  and  financing  problems.  (See  1665a-1666a — 
cost  of  preliminary  work  on  pipe-line  in  1926  amounted  to  $119,34&89.)j 
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There  are  in  the  Pittsburgh  area  two  other  gas  com¬ 
panies,  Manufacturers  Light  &  Heat  Company  (Manu¬ 
facturers)  and  Peoples  Natural  Gas  Company  (Peoples), 
which  in  all  pertinent  respects  are  directly  comparable 
to  the  Equitable  Gas  Company.  All  three  companies  are 
natural  gas  companies  (1641a).  All,  as  the  Commission 
found,  are  of  comparable  size  and  operate  in  the  City  of 
Pittsburgh  (2690a).  All  derive  their  natural  gas  supply 
primarily  from  Kentucky  and  West  Virginia  (263a-264a, 
268a-270a,  2676a-2677a,  310a-311a,  544a-545a,  1641a-1642a) 
supplemented  by  natural  gas  from  Texas  (1662a-1663a). 
The  labor  supply  area,  the  costs  of  materials  and  all  the 
other  factors  that  go  into  the  establishment  of  similar 
conditions  are  thus  identical  for  all  three  companies 
(1959a-1960a). 

A  comparison  between  Equitable  Gas  Company, 
which  is  controlled  by  a  gas-electric  holding  system,  and 
the  other  two  gas  companies,  which  are  in  all-gas  holding 
company  systems,  should  disclose  any  advantages  result¬ 
ing  from  the  segregation  of  gas  and  electric  utility 
companies. 

Such  a  comparison  was  made  in  this  case  and  no  ad¬ 
vantages  of  any  appreciable  nature  were  observed. 

With  respect  to  consumers  and  the  public,  it  was 
shown  that  no  essential  advantages  were  offered  by  the 
rival  gas  companies.  Equitable’s  gas  rates  average  less 
for  each  class  of  customer,  residential,  commercial  and 
industrial,  than  do  the  others  (Phila.  Co.  Ex.  92,  1960a- 
1967a).  Its  operating  expenses  are  no  higher  (1968a- 
1972a,  1976a-1977a,  Phila.  Co.  Ex.  93).  The  heating  or 
thermal  value  of  Equitable’s  gas  is  slightly  higher  than 
that  of  the  other  two  companies  (298a-306a,  2247a,  Phila. 
Co.  Ex.  11).  Its  residential  and  commercial  customers 
use  more  gas  per  customer  on  an  average  than  do  the 
residential  and  commercial  customers  of  the  other  two 
companies  (Phila.  Co.  Ex.  92,  1962a-1967a).  Equitable 
showed  a  greater  increase  in  volume  of  gas  sold  for 
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residential  and  commercial  customers  than  either  of  the 
other  two  competing  gas  companies  (Phila.  Co.  Ex.  92). 
The  record  shows  that  Philadelphia  Company  was  in  the 
forefront  in  locating,  obtaining  and  developing  gas  fields 
in  the  Appalachian  area  (259a-260a) ;  that  it  was  one  of 
the  foremost  developers  of  storage  pools,  a  device  by 
which  natural  gas  can  be  stored  for  use  in  peak  load 
seasons  (260a);  that  its  depreciation  reserves  are  ade¬ 
quate  (567a-568a) ;  that  its  reserve  gas  supply  is  adequate 
(446a447a);  and  that  the  plant  of  the  gas  system  is 
stated  at  substantially  below  original  cost  (1664a-1665a, 
2778a,  footnotes  3  and  4). 

There  can  be  no  contention  .that  joint  operation  of 
electric  and  gas  properties  has  in  any  way  operated  to 
the  detriment  of  the  security  holders  since  all  the  secure 
ities  of  Equitable  Gas  and  Pittsburgh  and  West  Virginia 
Gas  Company  were,  until  recent  date,  owned  by  Philadel¬ 
phia  Company,  and  since  at  the  present  time  all  the 
securities  with  the  exception  of  $14,000,000  of  first  mort¬ 
gage  bonds  of  Equitable  Gas  Company  are  owned  by 
Philadelphia  Company.  1 

There  was  thus  made  in  this  case  a  powerful  demon¬ 
stration  of  the  fact  that  no  substantial  disadvantages,  if 
any,  resulted  to  the  gas  properties  of  Philadelphia  Com¬ 
pany  by  virtue  of  their  being  under  joint  control  with 
electric  properties.* 

9  Counsel  for  the  Commission  attempts  to  show  that  the  Coffman  studies 
do  not  demonstrate  that  no  countervailing  benefits  will  arise  from  the  sepa¬ 
rate  operation  of  gas  and  electric  utilities  (Commission's  brief.  Appendix  C 
pp.  XXV-XXVII).  The  criticism  lacks  merit. 

Counsel  for  the  Commission,  for  example,  points  out  that  Equitable’s 
production,  transmission  and  distribution  expenses  were  higher  than  either 
of  the  other  tiro  companies.  Counsel  fails  to  note,  however,  that  the  trans¬ 
mission  and  distribution  expenses  of  Equitable  averaged  significantly  less 
than  did  the  similar  expenses  of  each  of  the  other  two  companies  and  that 
only  the  production  expenses  were  higher  (Phila.  Co.  Ex.  93  in  Pet  Ex.  Vol 
II).  The  figures  are  thus  precisely  what  is  to  be  expected  if  Equitable  is 
more  efficient  because  of  economies  resulting  from  joint  operation  with  the 
electric  system.  The  economies  will  not  necessarily  appear  in  the  production 
expense  where  the  cost  of  producing  the  gas  will  depend  on  the  nature  of 
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The  Commission  took  cognizance  of  this  evidence,  but 
dismissed  it  in  one  short  footnote  (2692a,  footnote  20). 
The  Commission  first  of  all  cast  doubt  on  the  com¬ 
parability  of  the  other  companies.  “It  has  been  argued,” 
said  the  Commission,  “that  these  studies  are  of  no  value 
because,  it  is  asserted,  the  companies  used  as  a  basis  for 
comparison  are  not  in  fact  comparable  to  *  *  *  Equitable. 
*  •  •  We  think  there  is  a  good  deal  in  the  record  to 
support  that  argument”  (2692a,  footnote  20). 

It  is  to  be  noted  that  the  Commission  does  not 
specifically  rule  that  the  two  other  companies  are  not  com¬ 
parable  to  Equitable.  It  merely  suggests  that  there  is 
“a  good  deal”  in  the  record  “to  support  that  argument” 
and  raises  doubts  as  to  the  comparability  of  the  com¬ 
panies,  without  resolving  them. 

If  the  comparisons  made  are  material,  then  a  ruling 
should  have  been  made  on  the  point,  and  it  was  error 
for  the  Commission  not  so  to  rule.  At  a  prior  point  in 
its  opinion  the  Commission  considered  particularly  sig¬ 
nificant  the  fact  that  there  were  “two  other  gas  companies 
operating  in  the  City  of  Pittsburgh”  (2690a)  “of  com¬ 
parable  size”  (2690a).  In  the  face  of  the  Commission’s 
own  comment  as  to  comparability,  and  in  view  of  the 
strong  factual  evidence  of  comparability  apparent  on  the 
face  of  the  record,  a  bald  statement  without  documenta¬ 
tion  that  there  is  “a  good  deal”  in  the  record  to  support 
a  finding  of  non-comparability  is  insufficient  to  support  so 
drastic  and  important  a  conclusion. 

the  gas  fields  and  the  but  will  appear  in  the  transmission  and  distribu¬ 
tion  costs. 

So,  also,  much  is  mad*  of  Equitable’s  higher  customers’  accounting 
■a nA  collecting  expenses  while  its  lower  administrative  and  general  expenses 
are  T"mimi«»H  (Commission’s  brief.  Appendix  C,  pp.  XXVT-XXVII).  Totally 
disregarded,  moreover,  are  the  lower  rates  of  Equitable,  the  greater  growth 
of  residential  and  commercial  load  of  Equitable,  the  lower  rates  of  Equitable 
for  all  classes  of  service,  and  all  the  other  factors  which  must  be  weighed 
in  comparing  the  two  types  of  operations. 

Furthermore,  even  if  it  can  be  found  that  the  studies  do  not  prove  the 
Company’s  point,  that  finding  is  for  the  Commission  to  make  in  the  first  in¬ 
stance,  not  for  its  counsel  in  an  appendix  to  a  brief  addressed  to  this  Court 
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After  mentioning  its  doubts  as  to  the  validity  of  the 
comparisons  made,  the  Commission  then  stated  that  the 
studies,  even  if  valid,  “still  would  not  negative  the  con¬ 
siderations  noted  in  the  text  At  most  they  might  be 
viewed  “as  shedding  some  light  on  the  present  compara¬ 
tive  efficiencies  of  •  •  #  Equitable.  But  they  do  not 
in  any  way  go  to  the  issue  of  whether  further  efficiencies 
and  economies  would  not  result  from  freedom  from  joint 
control  by  a  single  holding  company”  (2692a,  footnote  20). 

In  that  short  fashion  the  Commission  dismissed  the  studies. 

But  to  state  that  conclusion  as  a  basis  for  discarding 
the  studies  is  to  disregard  the  very  purpose  of  the  studies. 
The  studies  were  not  introduced  to  show  the  relative 
merits  of  holding  company  control  versus  independent 
operation.  They  were  designed  to  explore  only  the  extent 
to  which  the  first  of  the  two  types  of  advantages  assumed 
by  the  Commission  to  exist  on  segregation;  i.  e.,  the  ad¬ 
vantages  resulting  from  the  segregation  of  gas  and  electric 
operations  actually  did  exist  in  this  case. 

It  is  no  answer  to  say,  therefore,  as  the  Commission 
did  here,  that  the  studies  are  of  no  merit  because  they 
do  not  bear  on  the  second  type  of  “segregation  advan¬ 
tage”;  t.  e.,  holding-company  operation  versus  independ¬ 
ent  operation.  That  issue  is  met  by  other  testimony  in 
the  record.  The  validity  of  the  comparisons  made  is  not 
lessened  because  they  do  not  apply  to  both  types  of 
advantages. 

i 

It  may  be  contended  that,  although  the  comparisons 
are  valid,  they  are  not  made  with  a  sufficient  number  of 
gas  companies  to  be  significant  The  short  answer  is  that 
the  Commission  did  not  find  the  comparisons  insufficient,  1 
but  found  them  irrelevant,  and  its  action  here  must  stand 
or  fall  on  that  basis.10 

_  j 

10  What  has  been  here  said  with  regard  to  Equitable  is  also  true  with 

regard  to  Duquesne  and  the  dismissal  of  the  comparisons  between  Duquesne 
and  other  electric  companies  in  footnote  20  of  the  Commission’s  opinion,  j 
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2.  The  erroneous  theory  on  which  the  Commission  held 
the  Coffman  studies  to  be  invalid  made  it  impossible  for 
the  company  to  show  that  the  advantages  accruing  on  in¬ 
dependent  operation  of  the  gas  utility  as  opposed  to  hold¬ 
ing  company  operation  would  be  de  minimis. 

Coffman  presented  a  comprehensive  and  detailed 
analysis  to  show  what  increased  expenses  would  result 
on  the  break-up  of  the  holding  company  system.  The 
Commission  held  this  analysis  to  be  invalid.  It  took  the 
position  that  the  analysis  involves  a  basic  fallacy  because 
“the  entire  overall  operation  of  the  system’’  (2714a)  and 
the  “net  effect ”  of  segregation  (2714a,  footnote  39)  were 
not  considered.  It  thus  held  that  Coffman’s  studies  were 
invalid  in  the  absence  of  an  efficiency  study  of  the  whole 
Philadelphia  Company  system  coupled  with  a  comparison 
of  that  system  with  segregated  systems  each  operating  as 
efficiently  as  possible  (2713a). 

The  impossibility  of  conforming  to  this  proof  require¬ 
ment  is  obvious.  The  Commission  would  have  Coffman 
first  •of  all  set  up  a  hypothetical  holding  company  system 
operating  with  perfect  efficiency.  It  would  then  have  him 
hypothesize  an  operating  utility  which  operated  inde¬ 
pendently  with  perfect  efficiency.  Finally,  it  would  have 
him  compare  the  operating  utility  in  the  non-existent, 
hypothetical,  completely  efficient  holding  company  system 
with  the  non-existent,  hypothetical,  completely  efficient 
independent  operating  company.  And  balanced,  of  course, 
against  any  attempt  on  the  part  of  Coffman  or  any  other 
expert  to  show  the  amount  of  losses  which  would  be 
suffered  by  the  independent  utility,  no  matter  how  effi¬ 
cient,  would  be  the  hypothetical  and  indefinite  “advan¬ 
tages  of  segregation.”  This  sort  of  approach  is  simply  not 
realistic.  A  similar  approach  was  strongly  criticized  by 
the  Commission  itself  in  Engineers  Public  Service  Co ., 
12  S.  E.  C.  41  (1942).  There  the  Commission  stated  (at 
p.  64),  “The  uncertain  nature  of  evidence  of  this  char- 
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acter  requires  care  in  the  examination  of  the  asserted 
claim  and  circumspection  in  the  reliance  on  the  offered 
proof.”  The  margin  of  error  present  in  the  Coffman 
studies  of  which  counsel  for  the  Commission  makes  so 
much  (Commission’s  brief,  pp.  67-68)  is  magnified  many 
times  by  the  burden  the  Commission  would  impose.11 

To  require  the  company  to  adopt  this  approach  is 
to  impose  an  impossible  burden.  The  evidence  presented 
by  Coffman  was  based  on  appropriate  factors.  It  should 
have  been  given  full  consideration  and  substantial  weight. 
The  failure  of  the  Commission  to  do  so  constituted  error. 


IV.  CONCLUSION. 

: 

For  the  above  reasons  the  orders  of  the  Commission 
should  be  reversed  and  the  matter  remanded  to  the 
Commission. 

_  i 

Respectfully  submitted, 

W.  Howard  Dilks,  Jr., 

Counsel. 

Marcus  Manoff, 

9  r 

Paxson,  Kaijsh,  Dilwokth  &  Green, 

Of  Counsel. 

2635  Fidelity-Philadelphia  Trust 
Bldg., 

123  S.  Broad  St, 

Philadelphia  9,  Pa. 

Attorneys  for  Philadelphia  Company 
6%  Cumulative  Preferred  Stock¬ 
holders  Protective  Committee. 

! 

April  27, 1949. 

_ _  | 

Of  course,  requiring  such  proof  in  the  gas  situation  also  throws  out 
all  comparisons  which  can  be  made  and  which  in  this  case  were  made  to  show 
that  Duquesne  electric  as  presently  operated  is  as  efficient,  if  not  more  effi¬ 
cient,  than  any  other  comparable  electric  utility  system,  whether  independent 
or  under  holding  company  control. 
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I  JURISDICTIONAL  STATEMENT 

This  appeal  was  taken  by  Philadelphia  Company  and 
its  subsidiaries  and  Standard  Gas  and  Electric  Company, 
as  petitioners  under  Section  24(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935.  The  Committee’s  brief  is 
filed  in  accordance  with  the  order  of  this  court  issued  on 
October  28, 1948,  wherein  leave  to  file  a  brief  was  granted. 


2  Counter-Statement  of  the  Case 

II  COUNTER-STATEMENT  OF  THE  CASE 

On  March  6,  1940  the  Securities  and  Exchange  Com¬ 
mission  instituted  proceedings  under  Section  11(b)  (1)  of 
the  Public  Utility  Holding  Company  Act  of  1935  against 
Philadelphia  Company,  among  other  subsidiaries  of  the 
Standard  Power  and  Light  Company  system.1  As  a  result 
of  these  proceedings,  among  other  things,  decision  was 
reserved  as  to  the  retainability  of  the  gas  properties  and 
the  non-utility  businesses  of  Philadelphia  Company.2  On 
December  5, 1946,  the  Commission  ordered  hearings  recon¬ 
vened  in  the  proceedings  under  Section  11(b)  (1)  and  in¬ 
stituted  proceedings  under  Section  11(b)  (2)  of  the  Act. 
The  principal  purpose  of  the  11(b)  (2)  proceedings  being 
to  determine  if  Philadelphia  Company  should  terminate 
its  corporate  existence  as  an  unnecessary  complexity  in 
the  system,  Philadelphia  Company  filed  an  answer  to  the 
proceedings  and  an  11(e)  plan.  The  Commission  held  ex¬ 
tended  consolidated  hearings  which  lasted  intermittently 
from  February  25,  1947  to  July  23,  1947.  This  Committee 
was  granted  leave  to  participate  in  these  proceedings  and 
to  solicit  authorizations  to  represent  other  holders  of  com¬ 
mon  stock.  The  Committee  actively  supported  the  position 
that  the  Commission  should  issue  orders  under  Sections 
11(b)  (1)  and  11(b)  (2)  of  the  Act  substantially  in  the 
form  finally  issued  by  the  Commission  on  June  1,  1948. 
The  Commission  denied  petition  for  rehearing  by  order  of 
June  30,  1948.  Philadelphia  Company  and  Standard  Gas 

1  The  Securities  and  Exchange  Commission  is  referred  to 
herein  as  the  “Commission” ;  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935  as  the  “Act”;  Roman  Olesnicki,  Frederick 
Peirce,  Jr.,  and  William  A.  McCormack,  Jr.,  Protective  Com¬ 
mittee  of  Public  Holders  of  No  Par  Value  Common  Stock  of 
Philadelphia  Company,  as  the  “Committee”.  By  “petitioner” 
reference  is  made  to  Philadelphia  Company. 

2  Only  electric  utility  and  gas  utility  companies  are  public 
utility  companies  as  set  forth  under  Section  2(a)  (5)  of  the 
Act.  Transportation  services  and  other  services  rendered  are 
considered  non-utility. 
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and  Electric  Company  have  filed  petitions  to  review  and  set  j 
aside  the  orders  of  the  Commission  issued  on  June  1,  1948,  | 
and  June  30,  1948. 

The  Committee  filed  a  motion  with  this  Court  for  leave 
to  participate  and  to  be  heard.  By  order  of  the  Court,  the  ' 
Committee  was  granted  leave  to  file  a  brief.  Philadelphia  ! 
Company  has  filed  a  brief  in  support  of  its  petition  to  J 
review  the  Commission's  orders.  But  Standard  Gas  and  j 
Electric  Company,  the  parent  corporation  of  Philadelphia  j 
Company,  has  not  filed  a  brief  nor  has  it  joined  in  the  j 
brief  filed  by  Philadelphia  Company. 

Ill  STATEMENT  OF  POINTS  j 

1.  Did  the  Commission  hamper  the  petitioners  in  the  | 
presentation  of  their  case  so  that  their  constitutional  rights  j 
were  violated?  Answer  of  the  Committee:  No. 

2.  Was  the  Commission  mistaken  in  its  application  j 
of  the  law  to  the  facts  established  in  this  case?  Answer 
of  the  Committee :  No. 

3.  Should  the  Commission  have  delayed  the  issuance  of 
Section  11(b)  (1)  and  11  (b)  (2)  orders  until  after  consider¬ 
ation  of  the  Section  11  (e)  plan?  Answer  of  the  Committee:  j 
No. 


i 


i 

I 

i 

i 

I 

j 

i 

i 
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Argument 

IV  ARGUMENT 


In  the  argument  which  follows  we  shall  attempt  to 
compress  into  its  simplest  form  each  of  the  points  urged 
by  petitioner  in  its  brief  (Points  1  to  6)  and  the  tactics 
adopted  by  petitioner  in  fighting  this  case  (Points  7  and  8) . 
Then  we  shall  demonstrate  the  unsoundness  of  both. 

1.  We  had  no  time 

Petitioner  claims  that  the  Commission  did  not  give 
it  adequate  time  to  present  its  case. 

(a)  Additional  time  was  not  necessary.  The  company 
had  nothing  further  to  offer  for  the  record.  After  the 
company’s  case  was  completed,  the  only  additional  testi¬ 
mony  offered  was  a  request  for  permission  to  restate  the 
methods  and  procedures  followed  in  preparing  studies  which 
petitioner  had  previously  offered  in  evidence  (1892a).  Since 
such  detail  was  already  in  the  record,  petitioner  was  not 
prejudiced  by  the  rejection  of  the  offer  (2768a) . 

(b)  Petitioner  has  confused  the  opposition  of  the  Com¬ 
mission’s  staff  to  postponements  of  the  hearing  with  the 
views  and  actions  of  the  Commission  itself.  Many  of  the 
motions  for  adjournment  made  from  time  to  time  by 
petitioner  prior  to  and  during  the  hearings  were  opposed 
by  the  attorneys  for  the  staff  of  the  Commission  on  the 
ground  that  these  postponements  would  unduly  delay  the 
proceeding.  Opposition  by  the  staff  does  not  indicate  Com¬ 
mission  opposition.3 

The  Commission  considered  the  positions  of  the  Com¬ 
pany  and  the  staff.  The  Commission  was  lenient  in  the 
granting  of  continuances  and  did  in  fact  grant  continuances 

3  In  this  connection  reference  should  be  made  to  the  separa¬ 
tion  of  functions  between  the  staff  of  the  Commission  and  the 
Commission  itself,  as  set  forth  in  “The  Federal  Administrative 
Procedure  Act  and  the  Administrative  Agencies,”  vol.  VII, 
Institute  Proceedings,  New  York  University  School  of  Law 
(New  York,  1947),  p.  244  (S.  E.  C.  procedure  discussed  by 
Roger  S.  Foster,  Esq.,  Solicitor) . 
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upon  each  request  (although  not  for  the  entire  period  re-j 
quested) ,  as  shown  on  Pages  25  and  26  of  petitioner’s  brief,  j 

(c)  Petitioner  could  not  have  been  surprised  by  the 
Commission  action  taken  in  its  order  of  December  5,  1946.  j 
Petitioner  must  have  known  the  Commission  would  probably 
take  action  under  Sections  11(b)  (1)  and  11(b)  (2),  once  the  j 
Holding  Company  Act  was  enacted  in  August,  1935.  | 
Definite  steps  in  this  direction  were  initiated  by  Commission  j 
proceedings  under  Section  11(b)  (1)  on  March  6,  1940. 
This  was  over  six  years  prior  to  the  institution  of  the  present 
consolidated  proceedings.  Petitioner  had  ample  time  to  | 
prepare  for  the  obviously  inevitable.  As  is  only  too  apparent,  j 
the  Commission  has  undertaken  a  gigantic  task  in  trying  to  | 
enforce  the  provisions  of  the  Act  with  respect  to  the  public 
utility  holding  company  systems  throughout  the  United! 
States.  Everyone  concedes  that  much  progress  has  been 
made  in  the  time  which  has  elapsed.  Section  11(b)  specifi¬ 
cally  sets  forth  that :  “It  shall  be  the  duty  of  the  Commission 
as  soon  as  practicable  after  January  1,  1938”,  to  require 
enforcement  of  the  provisions  of  this  section  (italics  ours) . 
Thus  any  undue  delays  by  the  Commission  would  be  con-j 
trary  to  the  mandate  of  the  Act. 

(d)  Although  in  one  breath  petitioner  complains  of| 
insufficient  time  to  prepare  its  case  in  the  next  it  asserts  that  I 
it  was  prepared.  In  this  connection  see  the  following: 

| 

1.  Petitioner  says  that  its  studies  were  accurate  (page  I 

27,  petitioner’s  brief) . 

2.  Petitioner’s  witnesses  had  access  to  all  company; 

records  (page  27,  petitioner’s  brief) . 

3.  In  one  instance  where  petitioner  took  time  to  check  j 

over  matters  in  the  testimony  during  a  two-week 
recess,  it  found  that  no  revision  of  the  information 
previously  offered  in  evidence  was  required  (pagej 
29,  petitioner’s  brief). 
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Z  We  were  harassed 

The  company  complains  of  the  disqualification  and 
disparagement  of  its  witnesses  (page  30,  petitioner’s  brief) ; 
surprise  at  the  sudden  order  of  December  5, 1946  (page  26 
of  the  petitioner’s  brief) ; 4  and  the  placing  of  the  burden 
of  proof  upon  the  company. 

(a)  Although  the  witness  Coffman  qualified  as  an  ex¬ 
pert  in  a  limited  sense  (to  permit  him  to  speak  on  the  sub¬ 
ject  matter)  his  testimony  shows  that  the  Commission  was 
justified  in  not  relying  upon  his  statements. 

1.  Coffman  made  too  many  errors.  During  cross- 

examination  it  was  shown  in  many  places  that  his 
figures  involved  errors,  and  as  the  Commission 
pointed  out  he  did  not  correct  the  exhibits  con¬ 
taining  such  errors  (2713a,  note  38) . 

2.  He  could  not  recall  basic  facts  to  permit  proper  cross- 

examination.  For  example,  at  one  stage  of  the 
hearings  the  following  questions  were  asked  of 
Coffman  by  the  attorney  for  the  staff  on  re-cross- 
examination  ( 1921a-1923a)  : 

“Q.  Also  in  connection  with  your  redirect,  you 
said  that  you  made  some  study  of  Pennsylvania  com¬ 
panies  in  connection  with  the  policy  of  bi-monthly 
reading  of  meters,  and  I  believe  it  was  your  conclusion 
that  that  practice  is  not  presently  indulged  in  by  any 
major  company? 

Mr.  Hackney :  In  Pennsylvania? 

Mr.  Guttmann:  In  Pennsylvania. 

By  Mr.  Guttmann : 

Q.  Do  you  know  whether  or  not,  as  a  matter  of 
fact,  Philadelphia  Gas  Works  presently  utilizes  bi¬ 
monthly  reading?  A.  I  don’t  recall  at  the  moment. 

4  Our  reply  to  this  assertion  of  surprise  has  been  stated 
under  Point  1  (c)  of  the  argument. 
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Q.  Do  you  know  whether  or  not,  as  a  matter  of 
fact,  Philadelphia  Electric  Company  presently  utilizes 
bi-monthly  reading?  A.  I  would  have  to  check  that,  i 
Q.  Just  what  of  the  major  companies  in  Pennsyl¬ 
vania  did  you  include  in  this  specific  study  that  you 
said  you  made?  A.  Well,  I  can’t  recall.  I  didn’t  make 
a  note.  I  can’t  answer  the  question  at  this  time. 

Q.  Did  you  take  all  of  the  companies  above  a  cer¬ 
tain  gross  revenue  figure  in  Pennsylvania?  A.  My 
answer  is  the  same.  j 

Q.  Did  you  reduce  your  study  to  writing?  A.  No, 
sir,  I  did  not.  I  didn’t  have  the  time.  j 

Q.  Did  you  make  the  study?  A.  No,  I  did  not. 
One  of  my  men  did. 

Q.  And  did  they  they  ever  transmit  it  to  you  in 
written  form?  A.  No,  sir,  they  did  not. 

Q.  Did  I  understand  you  correctly,  in  the  course 
of  your  redirect,  to  state  that  in  connection  with  Pitts¬ 
burgh  West  Virginia  Gas  Company  well  borers  read 
the  meters?  A.  I  think  I  made  that  statement,  in  a  few 
instances  that  that  was  the  case. 

Q.  What  is  a  well  borer,  Mr.  Coffman?  A.  Well,  I 
do  not  have  the  definition  here  and  I  shouldn’t  want 
to  guess  in  giving  one.”  j 

This  example  clearly  shows  that  Coffman  did  not  have 
basic  information  on  subjects  studied  by  him.5 

(b)  The  company  must  have  sensed  the  inadequacy  of 
Coffman’s  testimony  since  it  called  upon  two  other  witnesses 
(Hartt  and  Stone)  for  the  purpose  of  corroborating  Coff¬ 
man.  But  such  witnesses  merely  tested  the  conclusions 
reached  by  Coffman.  They  simply  relied  on  the  data  he  had 
collected  and  made  no  independent  studies.  j 

5  Petitioner  states  that  with  more  time  its  witness  would 
have  been  able  to  remember  details.  But  it  should  be  noted 
that  the  example  cited  above  is  of  questions  to  Coffman  on  re¬ 
cross  examination  after  the  witness  was  given  more  time  to 
study. 
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(c)  The  burden  of  proof  to  justify  petitioner’s  reten¬ 
tion  of  the  gas  properties  and  the  non-utility  properties  was 
properly  the  burden  of  the  petitioner. 

i 

1.  This  could  not  have  been  a  matter  of  surprise  to  peti¬ 

tioner,  which  should  have  prepared  and  did  purport 
to  prepare  its  case  to  meet  this  burden.  The  Com¬ 
mission  itself  has  on  many  occasions  expressed  this 
view.6 

2.  The  retention  of  the  gas  properties  and  the  transit 

properties  is  an  exception  to  a  general  rule  and 
thus  the  burden  of  proving  that  the  exception  ap¬ 
plies  should  be  and  is  upon  the  one  who  asserts  its 
application.  The  general  rule  under  the  Act  re¬ 
quires  the  disposition  of  such  properties  (Section 
11(b)  (1) ).  The  exception  applies  if  the  Commis¬ 
sion  finds  that  the  A,  B  and  C  provisions  are  met 
under  this  section. 

3.  A  recent  opinion  of  this  Court  supports  this  posi¬ 

tion  both  in  its  majority  and  minority  opinions.7 
The  majority  opinion  sustains  the  Commissioner’s 
decision  that  petitioner  must  make  out  its  case 
by  “clear  and  convincing  evidence”.8  The  minority 
opinion  also  places  the  burden  of  proof  upon  the 
company  here.9  Thus  there  would  seem  to  be  no 
question  that  the  burden  of  proof  rested  upon 
petitioner  and  not  upon  the  Commission  (pages  14 

6  Engineers  Public  Service  Co.,  12  S.  E.  C.  41  (1942) ;  The 
North  American  Co.,  11  S.  E.  C.  194  (1942)  ;  The  United  Gas 
Improvement  Co.,  9  S.  E.  C.  52  (1941) . 

7  Engineers  Public  Service  Co.  v.  S.  E.  C .,  138  F  (2d)  936 
(1943). 

8  Engineers  Public  Service  Co.  v.  S.  E.  C.,  supra,  at 
page  944  ;  the  majority  opinion  states  “It  seems  clear  that  the 
Commission  understood  its  duty  when  it  required  a  clear  and 
convincing  showing  .  .  .” 

9  The  difference  between  the  majority  and  minority  views 
seems  to  be  one  of  degree,  since  the  minority  opinion  states  at 
page  945 :  “The  Act  does  not  require  more  than  a  preponder¬ 
ance  of  evidence  to  support  such  a  finding  .  .  .” 
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and  45  of  petitioner's  brief).  Furthermore,  the 
majority  opinion  of  this  Court  has  not  been  over¬ 
ruled  and  therefore  clear  and  convincing  evidence 
is  necessary  to  prove  petitioner's  position. 

3.  The  cards  were  stacked  against  us 

Petitioner  argues  that  the  Commission  has  a  policy 
against  any  combination  of  electric,  gas  or  transportation 
properties  and  that  this  policy  caused  the  Commission  to  be 
prejudiced  and  to  rule  against  petitioner  on  all  important 
issues. 

(a)  The  Commission  is  under  a  duty,  among  other 
things,  to  enforce  the  provisions  of  Sections  11(b)  (1)  and 
11(b)  (2)  of  the  Act.  We  submit  that  petitioner's  argu¬ 
ment  is  a  specious  attempt  to  throw  a  smoke  screen  before 
this  Court.  Petitioner  paints  a  picture  of  a  game  of  chance 
and  then  tries  to  make  it  appear  that  from  the  start  peti¬ 
tioner  had  no  chance  to  win.  But  this  is  not  a  game.  The 
Commission  is  enforcing  an  Act  of  Congress.  There  may  be 
conflicting  opinions  as  to  the  wisdom  of  the  legislation  but 
the  Commission  and  this  Court  are  under  a  duty  to  enforce 
the  Act. 

(b)  Petitioner  defeats  its  argument  that  the  Com¬ 
mission  has  never  permitted  such  a  combination  of  proji- 
erties  by  citing  an  example  in  which  the  Commission  did 
permit  retention  of  electric  and  gas  properties.10  However 
the  Commission  has  made  public  its  view  that  retainability 
of  such  properties  is  possible  in  its  publication  entitled  THE 
WORK  OF  THE  SECURITIES  AND  EXCHANGE  COM¬ 
MISSION  (January  1,  1947)  (pages  10  and  11)  : 

j 

| 

“The  congressional  mandate,  in  general,  requires 

each  such  system  to  be  limited  in  its  operations  to  a 

single  integrated  public  utility  system  ( under  certain 
- - ;  ,| — 

10  American  Water  Works  and  Electric  Co.,  2  S.  E.  C.  972 
(1937).  Perhaps  petitioner  cites  this  example  as  the  exception 
that  proves  the  purported  rule. 

j 

I 
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circumstances  additional  utility  systems  and  other  inci¬ 
dental  businesses  are  retainable) .  Among  the  govern¬ 
ing  standards  prescribed  by  the  Act  is  the  requirement 
that  the  retainable  system  or  combination  of  systems 
must  not  be  so  large  as  to  impair  the  advantages  of 
localized  management,  efficient  operation,  or  the  ef¬ 
fectiveness  of  regulation.  Corporate  simplification  is 
required  to  ensure  that  the  corporate  structure  or  con¬ 
tinued  existence  of  any  company  in  the  holding  com¬ 
pany  system  does  not  unduly  or  unnecessarily  compli¬ 
cate  the  structure,  or  unfairly  or  inequitably  distribute 
voting  power  among  security  holders,  of  such  holding 
company  system.  Attainment  of  these  objectives  of 
the  Act  may  be  had  through  voluntary  action  by  the 
companies  involved,  subject  to  Commission  approval 
of  the  voluntary  plans  submitted  as  meeting  the  stand¬ 
ards  prescribed  by  Congress.  Absent  voluntary  action, 
the  Commission  is  required  by  the  Act,  after  appropri¬ 
ate  notice  and  opportunity  for  hearing,  to  take  such 
action  as  may  be  required  to  bring  about  compliance 
with  such  requirements.”  (Italics  supplied.) 

(c)  In  any  event  the  public  good  is  served  by  this 
so-called  policy  or  general  rule  against  retention  of  such 
combinations  of  properties,  for  these  reasons : 

1.  Greater  efficiency  is  encouraged  by  separate  opera¬ 

tions.  Administrators  concentrate  their  interests 
on  improving  one  service  regardless  of  other  serv¬ 
ices  to  the  public. 

2.  Natural  competition  between  electric  and  gas  serv¬ 

ices  results  in  benefits  to  the  consumers.  In  com¬ 
munities  served  by  competing  electric  and  gas  com¬ 
panies  for  refrigeration,  domestic  hot  water,  cook¬ 
ing,  etc.,  the  companies  strive  for  public  favor  and 
in  this  way  achieve  more  efficient  and  economical 
service.  This  becomes  a  constant  goal  without  con¬ 
stant  policing.  The  Public  Utility  Holding  Com¬ 
pany  Act  does  not  stand  alone  in  its  effort  to 
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accomplish  this  objective.  Reference  to  the  ap¬ 
plicable  law  of  Pennsylvania  where  Philadelphia 
Company  mainly  operates  supports  this  view.  See 
Sayre  v.  Pa.  P .  U.  C.,  161  Pa.  Superior  Ct.  182* 
54  A.  2d  95  (1947),  where  the  court  said,  at 
page  184: 

i 

“We  start  with  the  well  established  principle  that 
‘The  primary  object  of  the  public  service  laws  is  not 
to  establish  a  monopoly  or  to  guarantee  the  security 
of  investment  in  public  service  corporations,  but  first 
and  at  all  times  to  serve  the  interests  of  the  public’  i 
Hoffman  v.  P.  S.  C.t  99  Pa.  Superior  Ct.  417,  429; 
Colombo  v.  Pa.  P.  U.  C.,  159  Pa.  Superior  Ct.  483, 
487,  48  A.  2d  59. 

“Whether  there  shall  be  competition  in  any  given 
field  and  to  what  extent  is  largely  a  matter  of  policy 
and  an  administrative  question  that  has  wisely  been 
committed  by  the  legislature  to  the  sound  judgment 
and  discretion  of  the  Public  Utility  Commission,  Alko 
Express  Lines  v.  Pa.  P.  U.  C.,  152  Pa.  Superior  Ct. 
27,  30  A  2d  440  ...”  I 

Here  the  court  upheld  the  Public  Utility  Commission’s 
view  that  the  granting  of  a  certificate  to  a  competing  com¬ 
mon  carrier  was  necessary  for  the  accommodation  and  con¬ 
venience  of  the  public. 

4.  We  proved  our  case 

The  company  argues  that  its  gas  and  transportation 
properties  may  be  retained  under  the  provisions  of  the 
Act  since  an  absolute  loss  of  substantial  economies  would 
otherwise  result. 

(a)  Under  the  Commission’s  view,  which  was  supj* 
ported  by  this  Court  in  its  majority  opinion  in  the  Engineers 
case ,u  the  company  must  show  by  clear  and  convincing 

u  Engineers  Public  Service  Co.  v.  S.  E.  C.f  supra ,  pages 
943-944. 
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evidence  that  there  would  be  a  loss  of  economies  which  would 
seriously  impair  the  effective  operation  of  the  liberated 
utility. 

The  difference  between  the  company  and  the  Commis¬ 
sion  seems  to  be  one  of  interpretation  of  paragraph  (A) 
of  Section  11  (b)  (1)  of  the  Act.  In  this  regard  the  wording 
of  the  Act  is  significant.  For  retention  of  the  properties 
the  Commission  must  find  that:  “(A)  Each  of  such  addi¬ 
tional  systems  cannot  he  operated  as  an  independent  system 
without  the  loss  of  substantial  economies  which  can  be 
secured  by  the  retention  of  control  by  such  holding  company 
of  such  system  .  .  .”  (Italics  supplied).  The  words  show 
clearly  that  Congress  was  particularly  fearful  of  an  inter¬ 
ruption  of  public  service  by  the  failure  of  a  system  which 
could  not  possibly  stand  upon  its  own  feet.  Congress  was 
not  concerned  with  more  profit  or  less  profit  in  system 
operations.  As  this  court  said  in  the  Engineers  case ,  supra, 
at  p.  944 : 

“The  required  importance  must  relate  to  the 
healthful  continuing  business  and  service  of  the  freed 
utility.  But  Congress  was  not  so  much  concerned  with 
the  profit  motive  of  utilities  as  with  the  evils  that 
had  become  prevalent  through  combinations  of  utilities. 
It  was  first  concerned  with  the  wiping  out  of  the  evils 
which  the  practice  of  utility  combinations  had  pro¬ 
duced,  and  Congress  only  consented  to  dull  the  blade 
of  its  chosen  weapon  in  proved  hard  cases.,, 

Apparently  the  Pennsylvania  Public  Utility  Commis¬ 
sion  12  is  also  mindful  of  the  adverse  effect  on  consumers 
as  a  result  of  holding  company  controls.  The  Pennsylvania 
Commission  has  stated : 13 

12  Reference  is  made  to  the  Pennsylvania  Commission  since 
the  petitioner's  operations  are  for  the  most  part  confined  to 
this  state. 

13  In  the  case  of  Application  of  Pervna.  Telephone  Corp. 
and  Erie  County  Telephone  Co.,  24  Pa.  P.  U.  C.  Decisions  342, 
at  p.  348  (1943). 
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“It  is  common  knowledge  that  many  holding  com¬ 
panies  obtained  control  of  operating  companies  at  costs 
which  bore  little  or  no  relation  to  the  cost  or  to  other! 
measurable  values  of  the  operating  companies’  assets'. 
The  motives  behind  many  such  acquisitions  of  control, ! 
and  their  adverse  effect  on  the  public,  have  been  made  i 
abundantly  clear  by  recent  economic  history.” 

i 

(b)  The  Commission’s  findings,  based  as  it  was  upon  j 
substantial  evidence,  must  be  considered  conclusive  under  | 
Section  24(a)  of  the  Act. 

! 

i 

The  Commission  found  in  this  case  (2691a)  that 
“.  .  .  the  record  in  this  case  contains  abundant  j 
evidence  that  the  electric  and  gas  systems  are  each  j 
fully  capable  of  independent  economical  operation.” 

! 

In  fact,  independent  operation  would  probably  result  j 
in  more  efficient  operation  for  each  system.  A  showing  : 
regarding  the  question  of  existing  efficiency  was  objected 
to  by  the  company  (page  121,  petitioner’s  brief).  This  | 
committee  introduced  evidence  into  the  record  in  this  regard, 
to  show  that  the  company  had  failed  to  take  advan-  j 
tage  of  favorable  market  conditions  to  refund  the  com-  j 
pany’s  Bonds  and  Preferred  Stocks  (2190a) .  The  refinanc-  | 
ing  in  question  would  probably  not  have  been  delayed  if  the  | 
properties  had  been  independently  operated. 

! 

| 

5.  The  record  was  closed 

The  company  makes  much  of  the  point  that  the  Com-  j 
mission  was  impatient  and  that,  if  the  company  had  been  ! 
given  sufficient  time,  it  could  have  established  a  more  j 
complete  record.14 

14  In  this  connection  the  petitioner  sets  forth  that  if  it  | 
had  been  given  more  time,  studies  could  have  been  made  of 
other  economies  (page  28,  petitioner’s  brief). 
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(a)  If  the  company  had  available  something  to  offer 
for  the  record,  it  had  every  opportunity  to  go  forward  with 
it,  but  did  not  choose  to  do  so.  Petitioner  did  not  object 
to  the  closing  of  the  record. 

After  all  witnesses  had  been  fully  examined  and  no 
new  offers  had  been  made,  the  attorney  for  the  staff  of  the 
Commission  said  (original  transcript  of  testimony,  p. 
3673) : 


“Mr.  Guttmann :  If  there  is  nothing  further  at 
this  time  I  would  respectfully  move  that  the  record 
be  closed.” 

The  attorneys  for  the  petitioner  were  present  at  the 
hearing  and  made  no  objection  to  closing  the  record,  nor  did 
they  offer  anything  further  for  the  record.  After  a  dis¬ 
cussion  as  to  a  post-hearing  procedure,  without  objection 
by  the  petitioner,  by  its  attorneys  or  by  any  other  partici¬ 
pant  in  the  proceedings,  the  record  was  closed. 

(b)  Moreover,  the  company  was  apparently  satisfied 
at  the  conclusion  of  the  hearing  that  sufficient  time  had 
been  provided.  One  of  the  attorneys  for  the  petitioner  paid 
tribute  to  the  patience  of  the  Trial  Examiner  assigned  to 
the  case  by  the  Commission.  On  July  23, 1947,  the  last  day 
of  the  hearings,  one  of  the  petitioner’s  attorneys  said 
(original  transcript  of  testimony,  p.  3681) : 

uMr.  Hackney :  May  I  state  for  the  record  that 
these  respondents  whom  I  represent  appreciate  greatly 
the  patience  the  examiner  has  shown  us  in  listening 
to  a  long  long  record.” 

6.  The  Commission  ruled  against  us 

The  Commission’s  order  is  significant  in  the  following 
respects: 

( a )  If  the  Commission’s  order  under  Section  11(b)  ( 1 ) 
is  approved,  Philadelphia  Company  becomes  an  unnecessary 
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complexity  in  the  system  and  must  be  disposed  of  under 
Section  11(b)  (2). 15  .  | 

If  the  gas  and  transportation  properties  are  disposed 
of,  there  would  seem  to  be  no  question  that  Philadelphia 
Company  is  an  unnecessary  complexity,  as  a  holding  com¬ 
pany  above  a  single  operating  company.  Apparently  peti¬ 
tioner  concurs  in  this  conclusion,  since  it  does  not  argue 
against  the  11(b)  (2)  order  if  the  11(b)  (1)  order  should 
be  upheld  by  this  Court. 

(b)  The  Commission’s  order  of  June  1, 1948,  requires 
Standard  Gas  and  Electric  Company  to  cause  Philadelphia 
Company  to  take  the  actions  necessitated  by  Sections  11  (b) 

(1)  and  11(b)  (2)  of  the  Act.  The  parent  is  thus  directed 
to  control  its  offspring.  But  in  this  appeal  the  offspring 
seems  to  be  taking  the  initiative  of  opposing  the  Commis¬ 
sion’s  order.  Although  both  Philadelphia  Company  and 
its  subsidiaries  and  Standard  Gas  and  Electric  Company 
have  appealed  from  the  Commission’s  orders,  a  brief  has 
been  filed  by  Philadelphia  Company  and  its  subsidiaries 
alone  and  not  by  Standard  Gas  and  Electric  Company.  The 
Committee  is  of  the  view  that  this  Court  should  be  informed 
as  to  position  of  Standard  Gas  and  Electric  Company  oh 
this  appeal  and  as  to  whether  there  is  some  reason  for  its 
failure  to  file  a  brief. 

(c)  The  company  argues  that  the  Commission  should 
have  deferred  the  entry  of  its  11  (b)  orders  while  the  com¬ 
pany  11(e)  plan  is  pending.  The  company’s  conclusion  is 
based  principally  upon  a  quotation  taken  from  the  case 
of  American  Power  &  Light  Corp.  v.  S.  E.  C.,  329  U.  S. 
90  (1946)  (page  167,  petitioner’s  brief).  Yet  even  thht 
portion  of  the  Supreme  Court’s  opinion  which  petitioner 
quotes  states : 

15  Just  as  the  Commission’s  position  under  Section  11  (b) 

(2)  is  based  upon  approval  of  its  11(b)  (1)  order,  the  argu¬ 
ment  of  the  company  in  the  interest  of  retention  of  Philadel¬ 
phia  Company  is  premised  upon  a  reversal  of  the  Commis¬ 
sion’s  order  under  Section  11(b)(1),  (see  page  164,  peti¬ 
tioner’s  brief) . 


I 
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“.  .  .  where  consideration  leads  the  Commission 
to  the  conclusion  that  the  plans  on  their  face  are  in¬ 
complete,  inadequate  and  unlikely  to  satisfy  the  statu¬ 
tory  standards  ...  it  would  be  contrary  to  the  statu¬ 
tory  policy  of  prompt  action  to  require  the  Commis¬ 
sion  to  hold  hearings  on  the  plans  before  entering  a 
§  11(b)  (2)  order  .  .  .” 

Here  the  Commission  reached  such  a  conclusion  and 
expressly  found  that  (2762a) : 

“the  company's  plan  .  .  .  would  not  constitute 
full  compliance  with  the  requirements  of  Sections 
11(b)  (1)  and  11(b)  (2)  and  that  we  must  accord¬ 
ingly  enter  appropriate  orders  directing  the  taking  of 
such  steps  as  are  required  to  achieve  such  com¬ 
pliance.”  16 

Thus  it  was  proper  not  to  defer  entry  of  the  Commis¬ 
sion's  orders  herein. 

7.  We  have  delayed  the  final  blow 

The  filing  of  petitions  for  rehearing  and  review  results 
in  delays  which  are  costly  to  the  common  stockholders.17 

In  this  manner  the  company  can  delay  and  has  delayed 
required  action  under  Sections  11(b)  (1)  and  11(b)  (2). 
As  a  practical  matter,  this  Committee  feels  that  the  prompt¬ 
est  possible  disposal  by  petitioner  of  its  gas  and  transporta¬ 
tion  properties  will  result  in  the  greatest  benefit  to  the 
common  stockholders  which  it  represents.  It  is  the  view 

16  See  also  Northern  States  Power  Co.  v.  S.  E.  C.t  164 
F.  (2d)  810  (1947),  where  an  11(b)(2)  order  was  upheld,  al¬ 
though  an  11(e)  plan  had  been  filed  prior  to  issuance  of  the 
11  (b)  (2)  order. 

17  This  appeal  will  probably  not  reach  a  decision  until  at 
least  one  year  has  elapsed  from  June  1,  1948,  the  date  of  the 
Commission’s  order.  We  intend  no  reflection  upon  any  party  in 
making  this  observation,  since  the  delay  is  unavoidable  after 
an  appeal  has  been  taken. 
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of  the  Committee  that  the  highest  prices  obtainable  from  | 
a  sale  of  assets  have  already  been  reached  and  that  further 
delays  will  result  in  petitioner’s  having  to  accept  lower 
prices  in  the  future.  Furthermore,  litigation  is  costly  and 
the  common  stockholders,  the  equity  owners,  stand  to  lose 
more  than  any  other  prior  ranking  security  holders  of  the 
company.  | 

It  is  also  significant  to  note  that,  until  the  Commis-  j 
sion’s  order  becomes  final,  no  plans  can  be  offered  by  other  i 
interested  parties  which  could  be  considered  by  the  Commis-  j 
sion  as  plans  for  Philadelphia  Company  under  Section  j 
11(d)  of  the  Act.18  For  other  possible  plans  to  be  considered 
as  plans  it  is  required  that  the  Commission  shall  have  issued  j 
Section  11(b)  orders  which  are  final.  Thus  the  obtaining  ! 
of  a  final  order  in  these  proceedings  would  facilitate  the 
ultimate  proceedings  concerning  Philadelphia  Company  be¬ 
fore  the  Commission.  j 

8.  And  yet  the  properties  may  go  j 

i 

( a)  Philadelphia  Company  has  for  some  time  been  dis-  j 
cussing  the  possibilities  of  a  sale  of  the  gas  properties.  Such 
talks  must  be  based  upon  an  interest  by  Philadelphia  Com-  ! 
pany  in  making  such  a  sale.  On  April  30, 1948,  Mr.  Fleger 
was  questioned  by  the  attorney  for  the  Committee  at  a 
Commission  hearing  (File  No.  70-1633)  and  he  had  the  j 
following  to  say  (N.  T.  p.  234-5) :  ! 

“Q.  Has  there  been  any  interest  shown  by  either 

of  those  two  companies  in  the  properties  of  Equitable  j 
.  —  —  ■  —  ■—  —  —  —  —  ■■  -  -  —  —  —  —  '■  - 

18  Until  such  order  becomes  final,  such  plans  may  only  be  j 
considered  for  the  limited  purpose  of  determining  if  the  com-  j 
pany  plan  is  necessary  and  fair  and  equitable.  There  is  real j 
interest  in  consideration  of  other  plans,  as  plans.  A  motion 
was  filed  with  the  Commission  on  March  4,  1949,  by  a  pre¬ 
ferred  stockholders  Committee  of  Standard  Gas  &  Electric 
Company  suggesting,  among  other  things,  that  other  plans 
should  be  included  in  the  hearing  scheduled  for  April  5,  1949, 
on  the  company’s  11(e)  plan  (File  No.  54-173).  This  Com¬ 
mittee  has  supported  this  phase  of  the  motion,  provided  the 
Commission’s  order  of  June  1, 1948,  becomes  final. 
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Gas  Company?  A.  There  is  a  part  of  this  history  that 
I  referred  to  involving  consideration  being  given  to 
the  possible  sale  of  our  gas  properties  and  the  acquisi¬ 
tion  of  other  properties.  There  have,  from  time  to  time, 
been  discussions  between  our  companies,  and  repre¬ 
sentatives  of  the  Columbia  Gas  and  Electric  Company 
System. 

I,  in  recent  years,  personally  was  involved  in  two 
of  the  discussions.  I  do  not  recall  that  there  have  ever 
been  any  discussions  with  the  People's  Natural  Gas 
Company,  or  the  other  companies  in  that  company's 
system.  But  the  discussions  have  never  progressed 
beyond  the  stage  of  very  general  consideration  of  the 
problem.  There  has  never  been,  to  my  knowledge,  a 
specific  offer  made  by  one  company  or  the  other.  Amd 
I  have  assumed  that  insofar  as  the  Philadelphia  Com¬ 
pany  is  concerned,  the  failure  of  the  discussions,  inso¬ 
far  as  the  possibility  of  its  selling  its  gas  properties  is 
concerned,  to  progress  beyond  that  stage  is  due  to 
the  fact  that  no  one  has  proposed  or  mentioned  a  price 
for  the  natural  gas  properties  in  the  Philadelphia  Com¬ 
pany  system;  which,  if  applied  to  the  retirement,  as 
it  would  have  to  be,  of  senior  securities  of  the  Phila¬ 
delphia  Company  on  any  conceivable  basis,  would  not 
involve  a  very  substantial  decrease  in  the  income 
available  for  the  common  stockholders  of  the  Philadel¬ 
phia  Company. 

I  don't  mean  to  say  by  that  that  no  price  of  that 
character  will  ever  be  proposed.  I  recognize  that  con¬ 
ditions  are  changing  and  will  continue  to  do  so.  I  am 
merely  saying  that  up  to  the  present  time,  no  price,  or 
no  price  approaching  such  a  price  has  been  mentioned 
in  the  various  discussions  that  I  refer  to."  (Italics 
supplied.)  (  The  witness  then  referred  to  a  rate  prob¬ 
lem  which  he  stated  would  occur  upon  a  merger  of  the 
gas  properties  with  either  of  the  two  gas  companies 
referred  to  by  him.) 
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The  company  and  this  Committee  differ  as  to  the  wis-  j 
dom  of  delay,  aside  from  the  question  of  whether  disposition  j 
of  properties  should  be  compelled.  The  company  is  waiting  j 
for  a  higher  offer.  The  Committee  is  of  the  opinion  that  the  j 
longer  we  wait  the  greater  risk  we  take  of  obtaining  less  j 
for  the  properties. 

(b)  Recent  newspaper  reports  show  that  Standard  Gas 
and  Electric  Company  is  rumored  to  have  held  talks  with 
Consolidated  Natural  Gas  Company  and  Columbia  Gas  j 
System,  Inc.,  concerning  a  sale  of  the  gas  properties.1*  j 

I 

V  CONCLUSION  | 

We  submit  that  the  Commission’s  orders  of  June  1, 
1948,  and  June  30,  1948,  with  respect  to  the  petitioners  j 
should  be  upheld. 

Respectfully  submitted, 

James  E.  Riely,  I 

William  L.  Fox,  j 

White,  Williams  &  Scott,  j 
1900  Land  Title  Building,  j 

Philadelphia  10,  Pa.  j 

Dated  April  7, 1949. 

19  The  Wall  Street  Journal  of  January  18,  1949,  reported 
as  follows:  I 

“Standard  Gas  &  Electric —  j 

Recent  strength  and  activity  in  Standard  Gas  &  Electric 
Co.  shares  was  accompanied  by  rumors  in  Wall  Street 
that  the  company  is  contemplating  the  sale  of  its  natural 
gas  properties  in  the  Pittsburgh  area  to  one  of  the  other 
large  firms  operating  in  that  section.  Consolidated  Natural 
Gas  Co.  and  Columbia  Gas  System,  Inc.,  through  their 
subsidiaries  control  extensive  gas  properties  in  the  area. 

It  is  reported  that  both  have  held  exploratory  talks  with 
Standard  with  a  view  toward  the  purchase  of  the  Standard 
Gas  Properties.  This  stems  from  the  Securities  and  Ex¬ 
change  Commission's  order  that  Standard  get  rid  of  its 
subsidiaries  other  than  the  Philadelphia  Co.,  and  then  limit 
its  activities  either  to  its  electric  or  gas  business. 

However,  Standard  has  appealed  this  ruling  to  the 
courts,  and  a  final  decision  may  be  a  year  or  more  in  the 
future.  ; 
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No.  9961 

Philadelphia  Company,  et  al.,  petitionees 

v. 

Securities  and  Exchange  Commission,  respondent 


No.  9962 

Standard  Gas  and  Electric  Company,  petitioner 

v. 

Securities  and  Exchange  Commission,  respondent 


BRIEF  FOR  RESPONDENT 

- - -  | 

COTJNTERSTATEMENT  OF  THE  fiASF. 
jurisdictional  statement 

These  cases  come  before  this  Court  on  petitions  for  review 
of  two  orders  issued  by  the  Securities  and  Exchange  Commis¬ 
sion  pursuant  to  Sections  11  (b)  (1)  and  11  (b)  (2)  of  the 
Public  Utility  Holding  Company  Act  of  1935, 49  Stat.  820, 821, 
15  U.  S.  C.  §§  79k  (b)  (1),  79k  (b)  (2).  The  first  order,  dated 
June  1,  1948,  directed  pursuant  to  Section  11  (b)  (1)  of  the 
Act  (the  “geographical  integration”  provision)  that  Philadel¬ 
phia  Company  dispose  of  its  direct  and  indirect  interests  in 
certain  natural  gas  and  transportation  properties,  and  directed 
further  pursuant  to  Section  11  (b)  (2)  of  the  Act  (the  “cor¬ 
porate  simplification”  provision)  that  Philadelphia  Company 
be  liquidated  and  dissolved.  The  second  order,  dated  June 
30, 1948,  denied  petitions  for  rehearing  and  for  leave  to  adduce 

a> 


' 


additional  testimony  and  for  a  stay.  Petitions  for  review  were 
filed  pursuant  to  Section  24  (a)  of  the  Act,  49  Stat.  834,  15 
TJ.  S.  C  §  79x  (a).  Petitioners  in  No.  9961  are  Philadelphia 
Company  and  certain  of  its  subsidiaries;  Standard  Gas  and 
Electric  Company,  the  corporate  parent  of  Philadelphia  Com¬ 
pany,  is  petitioner  in  No.  9962.  By  order  of  this  Court,  dated 
October  26,  1948,  both  review  proceedings  have  been  consoli¬ 
dated  (2949a). 

QUESTIONS  PRESENTED 

1.  Whether  the  Commission  correctly  ruled  that  the  electric 
and  natural  gas  properties  of  Philadelphia  Company  are  not 
retainable  together  as  a  “single  integrated  public-utility  sys¬ 
tem”  under  Section  11  (b)  (I)  of  the  Act. 

2.  Whether  the  Commission  correctly  ruled  that  the  natural 
gas  properties  of  Philadelphia  Company  are  not  retainable  as 
an  additional  system  along  with  the  electric  system  of  Duquesne 
light  Company. 

3.  Whether  the  Commission  correctly  ruled  that  the  trans¬ 
portation  properties  of  Philadelphia  Company  are  not  retain¬ 
able  as  “other  businesses”" under  Section  11  (b)  (1). 

4.  Whether  the  Commission  correctly  ruled  that  Philadel¬ 
phia  Company  must  be  liquidated  and  dissolved  pursuant  to 
Section  11  (b)  (2). 

5.  Whether  the  Commission  properly  denied  petitioners’  re¬ 
quest  to  defer  issuance  of  any  order  under  Section  11  (b)  pend¬ 
ing  further  consideration  of  petitioners’  purported  plan  under 
Section  11  (e). 

STATUTE  INVOLVED 

The  pertinent  provisions  of  the  Act  are  set  forth  in  Ap¬ 
pendix  A  to  this  brief . 

'  In  general  the  Act  provides  for  the  regulation  of  electric  and 
gas  utility  holding-company  systems.  Its  major  provisions 
are  of  three  types: 

:  1.  Public-utility  holding  companies  (unless  exempt  because 
of  their  intrastate  scope  or  otherwise)  are  prohibited  from  en¬ 
gaging  in  interstate  commerce  or  using  the  mails  unless  regis¬ 
tered  with  the  Commission.  - 


3 


2.  Registered  holding  companies  and  their  subsidiaries  are  j 
subject  to  substantive  regulations  with  respect  to  such  matters  j 
as  tie  issuance  of  securities,  the  sale  and  acquisition  of  assets, 
the  payment  of  dividends,  and  the  like. 

3.  Registered  holding  companies  and  their  subsidiaries  are 
subject  also  to  the  geographical  integration  and  corporate  j 
simplification  provisions  of  Section  11 — the  provisions  before  j 
the  Court  in  this  case. 

Section  1,  49  Stat.  803,  15  U.  S.  C.  §  79a,  contains  the  Con-  j 
gressional  findings,  which  declare  the  policy  of  the  statute  and  ! 
indicate  that  Section  11  is  the  heart  of  the  Act.  In  that  sec¬ 
tion  the  Congress  expressed  its  conclusion  that  it  was  neces-  j: 
sary  to  control  public-utility  holding  companies  because  it  | 
found  that  such  companies  and  their  subsidiary  companies 
were  affected  with  a  national  public  interest.  Sections  1  (b) 
(3)  and  1  (b)  (4)  declare  that  the  national  public  interest  is,  j 
or  may  be,  adversely  affected  “when  control  of  such  [subsidiary 
public-utility]  companies  is  exerted  through  disproportionately 
small  investment”  and  “when  the  growth  and  extension  of  j 
holding  companies  bears  no  relation  to  economy  of  manage-  | 
ment  and  operation  or  the  integration  and  coordination  of  re-  I 
lated  operating  properties.” 

The  Congressional  findings  expressly  incorporate  by  refer¬ 
ence  the  facts  found  in  a  comprehensive  nine-year  study  of  the  j 
industry  set  forth  in  the  ninety-odd  volumes  of  the  reports  of 
the  Federal  Trade  Commission 1  and  in  the  six-volume  “Splawn 
Report”  of  the  Committee  on  Interstate  and  Foreign  Com¬ 
merce  of  the  House  of  Representatives.2 

The  evils  described  in  the  reports  before  the  Congress  in¬ 
cluded  inflationary  write-ups  on  the  books  of  operating  corn-  j 
parties,  complicating  the  regulation  of  rates;  acquisitions  of 
properties  at  grossly  inflated  prices;  financing  expansion  by 

issuing  excessive  amounts  of  senior  securities  and  insufficient 
■  1  ■■■■ 

*  VtiUty  Corporation s,  S.  Doc.  No.  92,  70th  Cong.,  1st  Sess.  (1935),  made 
pursuant  to  S.  Res.  No.  S3, 70th  Cong.,  1st  Sess.  (1928). 

3  Report  on  the  Relation  of  Holding  Companies  to  Operating  Companies  in 
Power  and  Gas  Affecting  Control,  H.  R.  Rep.  No.  827,  73d  Cong.,  2d  Sees. 
(1933-35),  made  pursuant  to  H.  R.  Res.  No.  59,  72d  Cong.,  1st  Sess.  (1982), 
and  H.  J.  Res.  No.  572, 72d  Cong.,  2d  Sess.  (1933). 
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common  stock  capital,  which  resulted  in  the  abuses  of  excessive 
leverage  and  inequitable  distribution  of  voting  power;  .unduly 
favorable  treatment  in  the  sale  of  such  securities  to  invest¬ 
ment  bankers,  frequently  affiliated;  preoccupation  of  manage¬ 
ment  with  financial  maneuvering  rather  than  efficient  pro¬ 
duction  and  distribution  of  gas  and  electricity  and  the  meeting 
of  local  needs;  extraction  of  excessive  dividends  to  maintain 
top-heavy  structures  of  holding  companies,  often  leading  to 
improper  accounting  practices,  and  coupled  with  exorbitant 
“service  charges” ;  and,  finally,  concentration  of  economic  power 
too  large  for  local  regulation  and  presenting  dangers  of  monop¬ 
olistic  control.3  In  Section  1  (c)  of  the  Act,  the  Congress 
declared  it 

*  *  *  to  be  the  policy  of  this  title,  in  accordance  with 
which  policy  all  the  provisions  of  this  title  shall  be  in¬ 
terpreted,  to  meet  the  problems  and  eliminate  the  evils 
as  enumerated  in  this  section,  connected  with  public- 
utility  holding  companies  which  are  engaged  in  inter¬ 
state  commerce  or  in  activities  which  directly  affect  or 
burden  interstate  commerce;  and  for  the  purpose  of  ef¬ 
fectuating  such  policy  to  compel  the  simplification  of . 
public-utility  holding-company  systems  and  the  elimi¬ 
nation  therefrom  of  properties  detrimental  to  the  proper 
functioning  of  such  systems,  and  to  provide  as  soon  as 
practicable  for  the  elimination  of  public-utility  holding 
companies  except  as  otherwise  expressly  provided  in  this 
title.  [Italics  supplied.] 

The  elimination  of  public-utility  holding  companies,  except 
within  defined  limits,  was  thus  found  by  the  Congress  to  be 
the  appropriate  means  of  striking  at  these  evils.  Section  11 
(b)  (1),  requiring  the  divorcement  of  holding-company  con¬ 
trol  of  more  than  a  single  geographically  integrated  public- 
utility  system  (with  certain  exceptions),  was  enacted  as  one 

*  These  evils,  and  the  background  of  the  Act  in  general,  are  discussed  at 
length  in  a  63-page  summary  of  economic  data  which  was  filed  in  this  Court 
as  a  supplement  to  the  Commission’s  briefs  in  Engineers  Public  Service  Go. 
▼.  BBC,  78  App.  D.  C.  199, 138  F.  2d  936  (1943) ,  and  Central  and  South  West 
Utilities  Co.  v.  SEC.  78  App.  D.  C.  37,  136  F.  2d  273  (1943),  infra  note  2L 
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means  of  dealing  with  the  evils  of  the  holding  company-oper¬ 
ating  company  relationship;  and  Section  11  (b)  (2),  requiring 
the  elimination  of  holding  companies  in  so  far  as  they  con¬ 
stitute  unnecessary  complexities  in  the  holding-company  sys-  j 
terns,  was  enacted  as  another  means  to  the  same  end.  In  order 
to  promote  voluntary  compliance  with  Section  11  (b),  the  Con¬ 
gress  provided  in  Section  11  (e),  49  Stat.  822, 15  U.  S.  C.  §  79k 
(e),  that  any  registered  holding  company  or  any  subsidiary  of 
such  a  company  might  at  any  time  submit  a  plan  to  the  Commis¬ 
sion  for  the  purpose  of  bringing  itself  into  compliance  with 
Section  11  (b) ;  such  a  plan  may  be  filed  either  before  or  after 
the  entry  of  an  order  under  Section  11  (b),  and  if  the  Commis¬ 
sion  approves  the  plan  under  the  statutory  standards  there  isf 
further  provision  in  Section  11  (e)  for  obtaining  enforcement  | 
of  the  plan  by  an  appropriate  District  Court. 

THE  PHILADELPHIA  COMPANY  HOLDING-COHPAHY  SYSTEM  j 

The  Philadelphia  Company  holding-company  system  is 
typical  of  the  corporate  pyramiding  which  the  Act  was  designed  | 
to  eliminate. 

Philadelphia  Company,  a  Pennsylvania  corporation  organ¬ 
ized  in  1871,  is  a  registered  holding  company  under  the  Act. j 
'  It  is  also  a  subsidiary  holding  company  of  Standard  Gas  &\ 
Electric  Company,  which  in  turn  is  a  subsidiary  of  Standard 
Power  &  Light  Corporation,  both  registered  holding  companies. 
Standard  Gas  owns  5,024,790  shares  of  common  stock  of 
Philadelphia  Company,  or  96.8%  of  the  5,190,647  shares  out¬ 
standing.  Standard  Power  owns  9,750  shares,  or  0.19%  of  the 
amount  outstanding.  The  remaining  3.01  % ,  or  156,107  shares, 
are  publicly  held  (2673a,  2680a) .  j 

Philadelphia  Company  has  outstanding  two  classes  of  debt 
securities,  four  classes  of  preferred  stock,  and  common  stock 
(2680a).  In  1940,  the  year  in  which  the  Section  11  (b)  (1) 
proceeding  with  respect  to  the  Standard  Gas  system  was  insti¬ 
tuted,  Standard  Gas  had  outstanding,  besides  debt,  three  classes 
of  preferred  stock  with  dividend  arrearages  of  more  than  $45,- 
000,000,  and  common  stock  (2205a) .  Standard  Power  has  out¬ 
standing  one  class  of  preferred  and  two  classes  of  common. 
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Standard  Power  is  now  subject  to  a  dissolution  order  under  Sec¬ 
tion  11  (b)  (2)  of  the  Act.  Standard  Power  &  Light  Corp., 
11  SEC  689  (1942)  (2217a-2242a).  It  has  paid  no  dividends 
on  its  preferred  stock  since  1934  and  as  of  December  31,  1948, 
dividend  arrearages  amounted  to  $104  per  share.  Standard 
Power  &  Light  Corp.,  Holding  Company  Act  Release  No.  8814 
(1949). 

The  Philadelphia  Company  system  consists  of  15  direct  and 
40  indirect  subsidiaries,  and  includes  electric  and  natural  gas 
properties,  a  street  railway  and  motor  bus  system,  and  some 
relatively  small  incidental  enterprises.  The  natural  gas  prop¬ 
erties  are  located  in  Pennsylvania,  West  Virginia,  and  Ken¬ 
tucky.  The  electric  and  transportation  properties  are  con¬ 
fined  within  the  City  of  Pittsburgh  and  surrounding  areas 
(2675ar-2677a).  A  chart  of  the  system,  as  of  the  date  of  the 
Commission’s  first  order  under  review,  appears  at  2675a- 
2676a;  4  the  several  companies  will  be  referred  to  herein  by 
the  same  shorthand  references  adopted  in  the  Philadelphia 
Company  brief  (pp.  x-xiii) . 

A.  The  electric  properties 

Philadelphia  Company  owns  the  entire  capital  stock  of  Du- 
quesne  Light  Company,  which  is  the  only  electric  utility  com¬ 
pany  in  the  City  of  Pittsburgh  and  adjacent  communities. 
Buquesne  owns  and  operates  facilities  for  the  generation,  trans¬ 
mission  and  distribution  of  electric-  energy.  These  facilities 
are  physically  interconnected  and,  as  the  Commission  found, 
constitute  a  single  integrated  public-utility  system  as  that 
term  is  defined  in  the  Act.  Duquesne’s  operations  extend  over 
approximately  817  square  miles;  it  serves  142  communities 
in  the  Pittsburgh  area;  and  in  1946  it  had  approximately 
374,000  customers.  As  of  December  31,  1946,  Duquesne  re¬ 
ported  total  assets  of  about  $213,898,100,  of  which  $185,066,- 
670  represented  gross  plant  and  property.  Its  gross  operating 
revenues  for  1946  totaled  $42,607,583  (2676a). 

4  The  changes  in  the  system  which  have  occurred  since  that  date  are 
descried  at  pages  S-10  infra. 
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B.  The  gas  properties 

'  *  .  i 

The  natural  gas  operations  are  conducted  through  three  sub¬ 
sidiaries:  Equitable  Gas  Co.,  Pittsburgh  and  West  Virginia  Gas 
Co.,  and  Kentucky  West  Virginia  Gas  Co.  As  of  December  j 
31,  1946,  these  properties  had  a  combined  gross  plant  and  j 
property  account,  per  books,  of  approximately  $95,000,000 
(2677a),  and  a  net  plant  account,  per  books,  of  about  $33,000,- 
000  (2685a).8  For  the  calendar  year  1946  gross  operating  j 
revenues,  including  sales  among  the  companies  themselves,  j 
were  about  $27,000,000  (2678a).  Exclusive  of  intrasystem 
sales,  gross  operating  revenues  for  the  same  period  were  about 
$15,000,000  (2685a).  j 

Equitable  Gas,  all  of  whose  capital  stock  is  now  owned  by 
Philadelphia  Company,  is  primarily  a  natural  gas  distribu¬ 
tion  company.  It  distributes  natural  gas  at  retail  in  the  Pitts- j 
burgh  area,  covering  about  500  square  miles  and  overlapping 
part  of  the  area  in  which  Duquesne  renders  electric  service. 
It  is  one  of  three  competing  natural  gas  distributing  companies 
in  the  Pittsburgh  area,  the  other  two  being  nonaffiliated 
(1959a).  In  1946  it  had  about  200,000  customers,  and  its 
gross  operating  revenues  for  that  year  were  over  $14,000,000 
(259a,  2677ar-2678a).  j 

Equitable  Gas  produces  only  a  small  part  of  the  natural  gas 
it  distributes.  About  82%  of  its  gas  requirements  is  purchased 
from  Pittsburgh  &  West  Virginia.  This  company,  a  wholly 
owned  subsidiary  of  Philadelphia  Company,  owns  and  operates 
certain  natural-gas  producing  properties  and  transmission  and 
distribution  facilities  in  West  Virginia.  The  bulk  of  its  natural 
gas  (88%  in  1946)  is  sold  to  Equitable  Gas.  The  gas  thus  sold 
is  transmitted  by  Pittsburgh  &  West  Virginia  to  the  Pennsyl¬ 
vania-West  Virginia  state  line,  where  it  is  delivered  to  the 


•  Total  assets  as  of  the  same  date  were  (2677a) : 

Kentucky-West  Virginia - $26,227,806 

Pittsburgh  &  West  Virginia -  41.334,417 

Equitable  Gas  (including  gas  properties  previously 
leased  from  Philadelphia  Co.) -  48, 500;  000 

Total _ $116,062,225 


i 
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Equitable  Gas  transmission  system  for  ultimate  distribution  to 
the  latter’s  retail  customers  in  the  Pittsburgh  area.  The  bal¬ 
ance  of  the  Pittsburgh  &  West  'Virginia  gas  is  sold  to  retail 
customers  along  its  lines  and  to  nonaffiliated  companies  (263a r- 
264a,  2677a). 

Pittsburgh  &  West  Virginia,  in  turn,  obtains  a  major  part  of 
its  natural  gas  under  an  arrangement  procured  through  Ken¬ 
tucky-West  Virginia.  Philadelphia  Company  owns  60%  of  the 
common  stock  of  the  latter  company,  the  balance  of  40%  being 
held  by  Louisville  Gas  &  Electric  Company,  an  affiliate  of 
Standard  Gas  (Philadelphia  Company’s  parent).  Kentucky- 
West  Virginia  owns  800,000  acres  of  natural  gas  fields  in  the 
eastern  part  of  Kentucky  and  leases  an  additional  180,000 
acres.  It  is  primarily  a  natural  gas  producing  company.  In 
1946  it  sold  to  Pittsburgh  &  West  Virginia  an  amount  equal  to 
80%  of  its  production,*  which  amounted  to  about  63%  of  the 
latter’s  requirements  for  that  year.  The  gas  purchased  from 
Kentucky-West  Virginia  is  not  actually  delivered  to  Pittsburgh 
&  West  Virginia.  Instead  this  gas  is  taken  by  a  subsidiary  of 
United  Fuel  Gas  Company,  a  nonaffiliated  company,  and  under 
an  exchange  agreement  United  Fuel  delivers  an  equal  quantity 
of  natural  gas  to  Pittsburgh  &  West  Virginia  at  a  point  in  north¬ 
ern  West  Virginia.  From  there  the  gas  is  transported  over 
the  transmission  system  of  Pittsburgh  &  West  Virginia  for  de¬ 
livery  to  its  customers,  including  Equitable  Gas  (242a,  264a, 
268a,  2677a). 

In  April  1947  Equitable  Gas  entered  into  agreements  with 
Texas  Eastern  Transmission  Corporation,  which  transmits 
natural  gas  from  Texas  through  the  Big  Inch  and  Little  Inch 
pipe  lines.  These  agreements  contemplate  sale  and  delivery 
to  Equitable  Gas  of  30  million  cubic  feet  of  natural  gas  per  day 
when  the  transmission  facilities  of  Texas  Eastern  are  brought 
up  to  specified  capacity,  and  lesser  amounts  in  the  mean¬ 
time.  This  additional  source  will  increase  by  about  20%  the 
daily  amount  which  Equitable  Gas  was  receiving  from  its  own 

•  Kentucky-West  Virginia  sells  about  16%  of  its  supply  to  Louisville  Gas 
and  the  ^remainder  to  municipalities,  industrial  u?»ers,  and  some  retail  cus¬ 
tomers  in  eastern  Kentucky  (288a,  2677a). 
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relatively  minor  sources  of  supply  and  from  Pittsburg  &  West 
Virginia  during  its  peak  seasonal  requirements  in  1946  (P.  Ex. 
77,  Arts.  II,  X,  in  Com.  Ex.  VoL  HI ;  260a-261a,  1630a-1633a). 
For  some  time  during  1947  Big  Inch  daily  deliveries  to  Equita¬ 
ble  Gas  were  about  16  million  cubic  feet,  but  under  the  emer¬ 
gency  allotment  program  theT  quota  for  Equitable  was  tempo-  j 
rarily  reduced  by  order  of  the  Federal  Power  Commission  to 
11  million  cubic  feet  per  day  (P.  Ex.  Ill,  in  Com.  Ex.  VoL  III;  J 
1661a-1663a). 

As  of  the  dates  of  the  orders  under  review,  Equitable  Gas 
had  no  public  funded  debt  and  all  its  common  stock,  amount-  1 
ing  to  33,000  shares,  was  held  by  Pittsburgh  &  West  Virginia,  j 
Thus,  in  addition  to  being  an  operating  gas  utility  company,  j 
Pittsburgh  &  West  Virginia  was  also  a  holding  company  and 
registered  as  such  under  the  Act  (2675a,  2677a).  As  of  the  j 
same  date,  Equitable  Gas  owned  in  fee  only  a  small  part  of  the 
system’s  natural  gas  properties  in  the  Pittsburgh  area;  some,1 
minor  gas  properties  near  Pittsburgh  were  owned  and  operated; 
by  Finleyville  Oil  &  Gas  Company,  a  wholly  owned  subsidiary 
of  Philadelphia  Company,  which  sold  all  of  its  production  to! 
Equitable  Gas  (270a,  2677a).  By  far  the  major  part  of  the 
natural  gas  properties  and  facilities  in  the  area  was  owned  by  • 
Philadelphia  Company,  and  had  been  operated  by  Equitable 
Gas  under  two  leases  executed  respectively  in  1913  and  1923 
and  expiring  by  their  terms  on  November  30, 1948.  Undo:  the 
terms  of  the  leases  Equitable  Gas  was  obligated  to  pay  Phila¬ 
delphia  Company  a  property  rental  amounting  to  8%  of  an 
agreed  value,  plus  the  value  of  additions  and  less  retirements. 
The  leases  have  been  construed  by  Philadelphia  Company  as 
also  requiring  Equitable  Gas  to  pay  a  depreciation  rental,  with 
Philadelphia  Company  assuming  the  obligation  for  all  replace^ 
ments  and  renewals  (Com.  Exs.  A-10,  A-ll,  in  Com.  Ex.  VoL 
I;  415a-416a,  419a)  .T  j 

During  the  pendency  of  the  administrative  proceedings,  a 
joint  application-declaration  was  filed  under  the  applicable 
provisions  of  the  Act  by  Philadelphia  Company,  Pittsburgh 


T  For  a  schedule  of  property  and  depreciation  rentals  see  Com.  Ex.  A-31, 
In  Com.  Ex.  Vol.  IL 
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&  West  Virginia,  Equitable  Gas  and  Finleyville  proposing  the 
reorganization  of  the  Pennsylvania  gas  properties  in  the  Phila¬ 
delphia  Company  system,  the  recapitalization  of  Equitable 
Gas,  and  the  dissolution  of  Finleyville.  Under  these  proposals, 
since  consummated  pursuant  to  Commission  order  of  June  30, 
1943,  the  natural  gas  properties  owned  by  Philadelphia  Com¬ 
pany  and  leased  to  Equitable  Gas  and  those  owned  by  Finley¬ 
ville  were  acquired  by  Equitable  Gas.  For  the  Philadelphia 
Company  gas  properties,  and  for  the  cancellation  of  certain  in¬ 
trasystem  debts  owed  by  Equitable  Gas  to  Philadelphia  Com¬ 
pany  and  to  Pittsburgh  &  West  Virginia  (a  wholly  owned  sub¬ 
sidiary),  Equitable  Gas  paid  to  Philadelphia  Company 
$14,000,000  in  cash  obtained  from  the  public  sale  of  bonds  and 
issued  to  it  563,000  shares  of  new  common  stock,  $20  par  value. 
Philadelphia  Company  also  transferred  few  cancellation  to 
Equitable  Gas  the  latter’s  33,000  shares  of  common  stock  which 
Philadelphia  Company  received  as  a  dividend  in  kind  from 
Pittsburgh  &  West  Virginia.  As  a  result  of  these  transactions, 
Pittsburgh  &  West  Virginia  ceased  to  be  a  holding  company 
and  is  now  solely  a  gas  utility  company  as  defined  in  Section 
2  (a)  (4)  of  the  Act,  49  Stat.  805,  15  U.  S.  C.  §  79b  (a)  (4) ; 
and  Equitable  Gas  is  now  a  direct  subsidiary  of  Philadelphia 
Company  and,  as  owner  in  fee  of  its  gas  properties,  it  has 
been  relieved  from  the  property  and  depreciation  rentals  under 
the  prior  leases. 

The  Commission  found,  inter  alia,  as  required  by  Section 
10  (c)  of  the  Act,  49  Stat.  819,  15  U.  S.  C.  §  79j  (c),  that  the 
various  acquisitions  were  not  detrimental  to  the  carrying  out 
of  the  provisions  of  Section  11  and  would  tend  toward  the  de¬ 
velopment  of  an  economic  and  efficient  integrated  public- 
utility  system,  as  contemplated  by  the  Commission’s  order 
of  June  1, 1948,  here  under  review.  The  acquisition  by  Phila¬ 
delphia  Company  of  the  new  common  stock  of  Equitable  Gas 
and  of  other  securities  incident  to  the  foregoing  transactions 
was  treated  by  the  Commission  as  temporary  only  and  subject 
to  future  divestment  pursuant  to  the  order  of  June  1,  1948. 
The  cash  obtained  by  Philadelphia  Company  from  the  sale  of 
the  properties  was  used  to  retire  some  of  its  long-term  debt.* 


•  Philadelphia  Co.,  Holding  Company  Act  Release  No.  8326  (June  30, 1018). 
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C.  The  transportation  properties  . 

Pittsburgh  Railways  Company,  a  direct  subsidiary  of  Phila¬ 
delphia  Company,  operates  a  unified  street  railway  system  in  f 
the  City  of  Pittsburgh  and  vicinity.  Pittsburgh  Motor  Coach 
Company,  a  wholly  owned  subsidiary  of  Pittsburgh  Railways,  f 
operates  a  bus  system  auxiliary  or  supplementary  to  the  street  j 
railway  properties.  Besides  its  own  properties,  Pittsburgh  l 
Railways  operates  the  properties  of  53  so-called  “underlier”  j 
companies  which  are  linked  to  Pittsburgh  Railways  through  j 
operating  agreements,  conveyances,  assignments,  leases  or  stock  j 
ownership  (2678a). 

The  transportation  system  of  Pittsburgh  Railways  consists 
of  about  500  miles  of  single  track,  in  addition  to  its  bus  routes.  | 
It  serves  83  communities  in  the  Pittsburgh  area,  with  an  aggre-  j 
gate  population  of  about  1,300,000  persons.  At  December  31,  f  • 
1946,  the  property  account  of  Pittsburgh  Railways  was  stated  j 
at  $98,407,600,  and  net  plant  at  $68,492,437.  Total  operating  | 
revenues  for  the  year  1946  were  $22,246,947,  with  gross  income  | 
of  $2,204,487  and  net  operating  revenues  of  $2,023,592  (2740a).  j 

Philadelphia  Company  owns  all  of  the  preferred  and  com-  j 
mon  stock  of  Pittsburgh  Railways,  and,  directly  or  indirectly,  j 
100  percent  of  all  but  a  few  of  41  of  the  53  underlier  companies.  [ 
Of  the  remaining  12  underliers,  one  is  a  statutory  affiliate  of 
Philadelphia  Company,  and  the  others  are  nonaffiliated9 
Philadelphia  Company  is  guarantor  for  fixed  annual  rentals 
under  leases  running  up  to  950  years  with  respect  to  nine  of 
the  underlier  companies.  These  companies  are  known  as  the 
“Guaranteed  Underliers.”  Philadelphia  Company  has  also 
guaranteed  payment  of  principal  and  interest  with  respect  to 
$1,968,000  of  Pittsburgh  Railways'  bonds,  of  which  $987,933 
are  held  within  the  Philadelphia  Company  system  (89a-92a, 
2625a-2629a,  2678a-2679a). 

Pittsburgh  Railways  was  in  equity  receivership  from  1918 
to  1924.  Since  1938  Pittsburgh  Railways  and  its  subsidiary; 
Pittsburgh  Motor  Coach,  have  been  in  reorganization  under 
Chapter  X  of  the  Bankruptcy  Act  in  the  United  States  District 

i 

•The  term  “affiliate”  is  defined  In  Section  2  (a)  (11)  of  the  Act,  49  Stat 
80S,  15  U.  S.  C.  |  79b  (a)  (11). 
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Court  for  the  Western  District  of  Pennsylvania,  and  by  order 
of  the  court  bankruptcy  jurisdiction  has  been  extended  to  in¬ 
clude  the  underlier  companies  for  the  purpose  of  effecting  a 
reorganization  for  the  entire  system.10  The  Pittsburgh  Rail¬ 
ways  system  is  now  operated  by  the  reorganization  trustees 
(2678a,  2739a). 

D.  Miscellaneous  properties 

In  addition  to  the  foregoing,  Philadelphia  Company  holds 
interests  in  other  businesses: 

Equitable  Auto  Company,  a  wholly  owned  subsidiary  of 
Philadelphia  Company,  is  a  registered  “mutual  service  com¬ 
pany”  under  the  Act  (see  §§  2  (a)  (13),  13, 49  Stat.  808, 825, 15 
U.  S.  C.  §§  79b  (a)  (13),  79m),  and  is  also  subject  to  the  juris¬ 
diction  of  the  Pennsylvania  Public  Utility  Commission  as  a 
contract  carrier.  It  maintains  and  in  certain  cases  supervises 
the  use  of  automotive  equipment  for  various  companies  in  the 
Philadelphia  Company  system,  including  Pittsburgh  Railways. 
It  also  owns  and  leases  automotive  and  other  equipment  to 
these  companies.  Over  half  of  its  revenues  is  derived  from 
Pittsburgh  Motor  Coach,  whose  motor  bus  fleet  it  maintains. 
For  the  year  1946  its  gross  operating  revenues  were  $1,477,845 
and  its  net  income  was  $20,931  (2749a;  Com.  Ex.  A— 47,  in  Com. 
Ex.  VoL  n). 

Equitable  Real  Estate  Company,  also  wholly  owned  by 
Philadelphia  Company,  owns,  operates  and  leases  real  estate 
most  of  which  is  used  by  the  companies  in  the  Philadelphia 
Company  system.  Its  principal  property,  the  Central  Build¬ 
ing  in  Pittsburgh,  serves  as  the  central  offices  of  the  system 
companies,  including  Pittsburgh  Railways.  It  also  owns  the 
building  used  as  the  main  garage  of  Pittsburgh  Motor  Coach 
and  as  headquarters  for  Equitable  Auto.  In  addition,  it  man¬ 
ages  a  building  owned  by  Duquesne,  which  is  used  for  offices 
and  storage  and  as  a  substation.  For  the  year  1946  gross 
operating  revenues  were  $586,398,  with  net  income  of  $162,401 
(2478a;  Com.  Ex.  A-48,  in  Com.  Ex.  Vol.  II). 

*/»  re  Pittsburgh  RaUtcays  Co~,  155  P.  2d  477  (C.  A.  3, 1946),  cert,  denied 
sub  norm.  Philadelphia  Co.  v.  Guggenheim,  329  U.  S.  731  (1946). 


Allegheny  County  Steam  Heating  Company,  wholly  owned  f 
by  Duquesne,  owns  and  operates  three  plants  which  furnish 
steam  heating  services  to  about  400  customers  in  the  downtown 
business  section  of  Pittsburgh.  One  of  the  plants  is  physically 
interconnected  with  Duquesne  and  furnishes  steam  for  the 
operation  of  a  generating  station  of  Duquesne,  with  the  exhaust 
steam  being  returned  and  delivered  to  the  customers  of  Steam  | 
Heating.  For  1946  this  company  reported  $1,082,383  as  gross  [ 
operating  revenues  and  $54,434  as  net  income  (2679a,  2747a;  j 
Com.  Ex.  A-40,  in  Com.  Ex.  Vol.  n) . 

The  Cheswick  and  Harmar  Railroad  Company,  owned  by 
Philadelphia  Company,  operates  a  small  railroad  over  a  dis-  j 
tance  of  about  1%  miles.  It  is  engaged  principally  in  hauling  ! 
coal  from  a  mine  owned  by  Duquesne  to  one  of  the  latter's  | 
power  plants  (2478a). 

Philadelphia  Oil  Company  is  a  subsidiary  of  Pittsburgh  and 
West  Virginia.  This  company  was  organized  few:  the  purpose 
of  acquiring  and  operating  oil  wells  discovered  by  the  other 
system  companies  in  connection  with  their  explorations  for  j 
natural  gas.  Any  oil  wells  developed  by  the  gas  companies 
are  turned  over  at  cost,  and  likewise  any  gas  wells  discovered 
by  Philadelphia  Oil  are  turned  over  to  the  gas  companies  at 
cost.  Philadelphia  Oil  produces  and  sells  crude  oil  and  a  small  j 
amount  of  natural  gas  in  the  area  in  which  its  parent  produces  | 
natural  gas.  For  1946  Philadelphia  Oil  showed  operating 
revenues,  including  sales  to  affiliates,  of  $151,456,  and  no  net 
income  (2679a,  2750a-2751a;  Com.  Ex.  A-44,  in  Com.  Ex. 
Vol.  II).  j 

The  Consolidated  Gas  Company  of  the  City  of  Pittsburgh,  j 
a  direct  subsidiary  of  Philadelphia  Company,  is  inactive. 
However,  Philadelphia  Company  has  guaranteed  payment  erf .[ 
dividends  of  4%  per  annum  on  the  par  value  of  the  preferred 
stock  of  that  company.  This  preferred  stock  is  a  6%  non- 
callable  stock,  $50  par  value,  of  which  34,596  shares  are  publicly 
held.  Annual  payments  by  Philadelphia  Company  under  its  j 
guaranty  amount  approximately  to  $69,000  (2679a). 

Equitable  Sales  Company,  owned  by  Philadelphia  Company, 
handled  appliance  sales  for  Duquesne  and  Equitable.  It  is 
now  in  process  of  dissolution. 
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£•  The  General  Departments  organization 

Certain  aspects  of  the  operation  of  the  Philadelphia  Com- 
.  pany  holding-company  system  are  managed  and  serviced 
through  an  arrangement  called  “General  Departments.”  The 
constituent  groups  of  companies  have  absolutely  no  joint  oper¬ 
ational  relationship  of  a  functional  character.  The  General  De¬ 
partments  merely  render  general  and  administrative  services 
for  the  several  subsidiaries.11  .The  personnel  of  this  organiza¬ 
tion  constitutes  only  about  15%  of  the  total  personnel  em¬ 
ployed  by  the  system  companies  (1269a,  2707a),  and  its  pay 
roll  is  only  $2,912,761,  or  less  than  10%  of  the  total  pay  roll 
of  all  the  combined  system  companies,  which  aggregates 
$31,293,546  (700a-703a). 

The  General  Departments  of  the  system  originated  prior  to 
1913  pursuant  to  an  agreement  among  the  companies  (406a, 
2263a).  This  agreement,  which  is  two  pages  in  length,  lists 
the  names  of  the  companies  participating  at  that  time  (2263a- 
2264a).  It  provides  “for  the  operation  of  a  joint  department 
or  activity  and  the  joint  use  of  property  and  facilities  by  any 
two  or  more  companies  of  the  group”  and  for  its  discontinuance 
and  withdrawal  by  participants.  It  further  provides  very 
generally  that  the  cost  of  such  joint  operation  or  use  should 
be  distributed  among  the  participants  on  the  basis  of  the  work 
performed  where  reasonably  ascertainable,  otherwise  on  the 
basis  of  the  gross  earnings  of  the  companies  during  the  pre¬ 
vious  year.  However,  in  actual  practice  relatively  little  use 
is  made  of  the  work-performance  basis  for  allocating  charges, 
great  reliance  being  placed  on  judgment  estimates  of  depart¬ 
ment  heads  and  on  the  use  of  gross  revenue  ratios  (P.  Ex.  63-2, 
in  Pet.  Ex.  Vol.  I). 

The  departments  and  other  units  now  functioning  in  effect 
as  General  Departments  (including  Equitable  Auto)  are  Exec¬ 
utive,  Accounting,  Adjustment,  Advertising,  Law  &  Real  Es¬ 
tate,  Personnel,  Purchasing,  Stores,  Secretary,  Telephone, 
Treasury,  Retail  Service  &  Rates,  Fleet  Service  &  Maintenance 


'*•  “For  purposes  of  this  proceeding.  Equitable  Auto,  the  mutual  service 
company,  is  treated  as  being  in  effect  one  of  the  General  Departments 
(2708a). 
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(Equitable  Auto).  There  are  1,684  employees  in  the  various  j 
General  Departments  including  Equitable  Auto  (2707a).  i 
Each  employee  is  considered  an  employee  of  each  company 
for  which  he  performs  work,  and  his  compensation  is  paid, 
by  that  company  or  those  companies,  through  a  pay-roll  ac¬ 
count  known  as  Philadelphia  Company  and  subsidiary  com-  \ 
panies  (2167ar-2168a).“ 

THE  ADMINISTRATIVE  PROCEEDINGS 

.  -  -  | 

On  March  6,  1940,  the  Commission  instituted  proceedings 

with  respect  to  Standard  Power  (the  company  at  the  top  of  [ 
the  pyramid),  Standard  Gas  (its  immediate  subsidiary)  and  j 
subsidiaries  of  the  latter,  including  Philadelphia  Company,  for 
the  purpose  of  determining  what  action  was  required  to  limit 
the  operations  of  the  Standard  Gas  system  to  a  single  inte¬ 
grated  public-utility  system  and  such  additional  systems  and  i 
other  incidental  businesses  as  are  permitted  under  Section  11 
(b)  (1)  of  the  Act.18  In  these  proceedings  Standard  Gas 
agreed  to  dispose  of  all  its  holdings  except  its  interest  in  Phila¬ 
delphia  Company,  and  after  hearings  the  Commission  so 
ordered.14  This  choice  was  made  with  the  express  recogni¬ 
tion  that,  in  view  of  the  Commission’s  prior  decisions  against 
including  both  electric  and  gas  operations  within  a  single 
integrated  public-utility  system,  the  natural  gas  properties  of 
Philadelphia  Company  were  not  retainable  with  its  electric 
utility  properties  unless  it  could  be  shown  that  as  an  additional 

“For  a  description  of  the  functions  of  certain  of  the  General  Depart¬ 
ments  and  Equitable  Auto,  see  P.  Ex.  40  (2353a-2359a). 

”  Standard  Power  is  now  in  process  of  dissolution  pursuant  to  order  of 
this  Commission  dated  June  19,  1942.  The  Commission  found  that  Stand¬ 
ard  Power  served  no  useful  economic  function,  and  that  its  elimination  as 
an  unnecessary  complexity  in  the  hoi  ding-company  system  was  required 
under  the  standards  of  Section  11  (b)  (2).  See  Standard  Power  d  Light 
Corp.,  11  SEC  689  (1942),  reproduced  at  2217a-2242a. 

14  Standard  Power  d  Light  Corp.,  9  SEC  862  (1941),  reproduced  at  2193a- 
2213a.  On  December  31,  1948,  the  Commission,  pursuant  to  Section  11  (b) 
(2),  ordered  Standard  Gas  to  liquidate  and  dissolve,  or  In  the  alternative 
to  recapitalize  on  the  basis  of  a  single  class  of  stock.  As  the  Commission’s 
Opinion  explains,  the  alternative  form  of  order  was  entered  in  specific  recog¬ 
nition  of  the  issues  involved  in  the  present  review  proceeding.  Standard 
Gas  d  Electric  Co.,  Holding  Company  Act  Release  No.  8773. 
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system  the  gas  properties  met  the  requirements  and  limita¬ 
tions  of  clauses  (A),  (B)  and  (C)  of  Section  11  (b)  (1).  The 
Commission  also  found  that  the  electric  properties  of  Du- 
quesne  constituted  an  integrated  public-utility  system  as  de¬ 
fined  in  Section  2  (a)  (29)  (A)  of  the  Act,  49  Stat.  810,  15 
IT.  S.  C.  §  79b  (a)  (29)  (A).  Decision  was  expressly  reserved 
as  to  the  retainability  of  the  natural  gas  properties  as  an  addi¬ 
tional  system  under  Section  11  (b)  (1),  as  well  as  the  retain¬ 
ability  of  the  other  nonutility  businesses  of  Philadelphia  Com¬ 
pany,  and  the  record  was  held  open  for  the  purpose  of  receiv¬ 
ing  evidence  at  a  subsequent  hearing  with  respect  to  these 
.  matters  (2206a). 

On  December  5,  1946,  the  Commission  issued  a  notice  and 
order  reconvening  the  proceedings  under  Section  11  (b)  (1). 
The  notice  and  order  also  instituted  proceedings  to  determine 
whether  the  corporate  existence  or  structure  of  the  companies 
in  the  Philadelphia  Company  system  met  the  standards  of 
Section  11  (b)  (2),  and  both  proceedings  were  consolidated  by 
the  same  order  (30ar-80a).  In  response  to  that  order,  Phila¬ 
delphia  Company  filed  an  answer.  Its  answer  included  a  pur¬ 
ported  plan  under  Section  11  (e),  amended  after  the  conclusion 
of  the  hearings,  which  stated  in  a  general  way  what  it  intended 
to  do  to  bring  its  system  into  compliance  with  Sections  11  (b) 
(1)  and  11  (b)  (2).  In  view  of  the  common  questions  of  fact 
and  law  involved,  the  Section  11  (b)  proceedings  and  the  hear¬ 
ings  on  the  purported  11  (e)  plan  were  consolidated  (87ar-180a, 
19Sa-202a  (vi)).  The  answer  of  Standard  Gas  was  substan¬ 
tially  identical  with  that  filed  by  Philadelphia  Company  (181a). 

Hearings  were  begun  on  February  25,  1947,  and  continued 
thereafter  over  a  period  of  seven  months,  with  a  number  of 
intervening  adjournments  granted  at  the  request  of  petitioners. 
The  hearings  were  concluded  on  July  23,  1947,  and  the  record 
was  closed.  The  record  thus  made  consists  of  about  3,600 
pages  of  testimony  and  some  175  exhibits  amounting  to  over 
10,000  pages.  An  initial  decision  by  the  hearing  officer  was 
waived  by  all  the  parties.  Requested  findings  and  briefs  were 
filed  and  the  Commission  heard  oral  argument. 
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On  June  1, 1948,  the  Commission  issued  its  Findings,  Opin-  j 
ions  and  Order  under  review  herein  (2673a-2784a) .  The 
Commission  reaffirmed  its  previous  determination,  and  this  is  j 
not  disputed,  that  the  electric  utility  properties  of  Duquesne  | 
constituted  an  integrated  public-utility  system  under  Section 
2  (a)  (29)  (A)  of  the  Act  (2684a).  The  Commission  also 
found,  and  this  too  is  not  in  dispute,  that  the  natural  gas 
properties  owned  and  operated  by  Equitable  Gas  and  Pitts¬ 
burgh  &  West  Virginia,  including  those  leased  and  subse-  j 
quently  acquired  by  Equitable  Gas  from  Philadelphia  Com-  i 
pany,  were  an  integrated  public-utility  system  as  defined  in  j 
Section  2  (a)  (29)  (B)  (2684a-2686a).15  These  natural  gas  j 
properties,  the  Commission  stated,  were  not  retainable  as  part  j 
of  a  single  integrated  system  which  included  Duquesne.  Ac-  ! 
cordingly,  the  Commission  concluded  that  they  might  be  re¬ 
tained  only  as  an  additional  system  to  Duquesne  if  the  re¬ 
quirements  for  such  retention  under  Section  11  (b)  (1)  were  | 
met,  and  that  upon  the  evidence  in  the  record  petitioners  had 
failed  to  meet  these  statutory  requirements  (2686ar-2735a).  j 
The  Commission  also  examined  petitioners’  claim  regarding 
the  retention  of  the  transportation  properties  of  the  Pittsburgh 
Railways  system,  and  concluded  that  the  Section  11  (b)  (1)  j. 
standards  for  retainability  were  not  satisfied  (2736a-2746a).1* 
With  respect  to  the  issues  raised  under  Section  11  (b)  (2),  the 
Commission  found  that,  since  the  natural  gas  and  transporta¬ 
tion  properties  were  not  retainable  by  Philadelphia  Company, 
there  was  no  warrant  under  the  circumstances  for  maintain- j 

“Pursuant  to  Commission  Rule  U-7  (17  Code  Fed.  Keg.  §  250.7),  Ken¬ 
tucky-West  Virginia  is  not  deemed  to  be  a  “gas  utility  company”  within 
the  definition  of  Section  2  (a)  (4)  of  the  Act  because  of  the  small  amount 
of  natural  gas  it  distributes  at  retail.  The  properties  of  this  company, 
as  noted  above,  are  related  to  the  operations  of  the  natural  gas  system  and, 
as  the  Commission  found,  are  retainable  in  connection  therewith.  No 
was  made  that  they  were  retainable  along  with  the  electric  properties  of 
Duquesne  (2749a-2750a). 

“The  Commission  found  that  the  operations  of  Cheswick  and  Harmar 
and  of  Steam  Heating  were  incidental  to  the  operations  of  Duquesne  and 
were  retainable  as  part  of  the  Integrated  electric  utility  system  of  Duquesne 
(2747a-2748a).  j 


j 
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ing  a  holding  company  over  a  single  operating  company  such 
as  Duquesne,  and  that  consequently  the  continued  existence 
of  Philadelphia  Company  was  an  unnecessary  complexity 
which  must  be  eliminated  pursuant  to  Section  11  (b)  (2) 
(2751ar-2764a). 

On  the  basis  of  these  findings,  the  Commission’s  order  of 
June  1,  1948,  directed  that  pursuant  to  Section  11  (b)  (7) 
Philadelphia  Company  dispose  of  its  interests  in  all  the  natural- 
gas  properties  owned  or  operated  by  Equitable  Gas,  Pittsburgh 
&  West  Virginia,  Kentucky-West  Virginia  and  Finleyville,17 
including  those  leased  and  since  acquired  by  Equitable  Gas 
from  Philadelphia  Company,  and  of  the  transportation  system 
of  Pittsburgh  Railways; 18  and  that  Philadelphia  Company  be 
liquidated  and  dissolved  pursuant  to  Section  11(b)  (2) .  Juris¬ 
diction  was  expressly  reserved  for  the  entry  of  such  further 
orders  and  the  taking  of  such  additional  action  as  might  be 
necessary  or  appropriate  to  ensure  compliance  with  the  require¬ 
ments  of  the  statute  and  the  Commission’s  order  (2782a- 
2784a).3* 

On  June  17,  1948,  Philadelphia  Company  and  certain  of  its 
subsidiaries  filed  a  petition  for  rehearing,  for  leave  to  adduce 
additional  evidence  and  for  a  stay.  Standard  Gas  filed  a  simi¬ 
lar  petition  (2785ar-2821a).  By  order  dated  June  30,  1948, 
these  petitions  were  denied  by  the  Commission  (2822a-2825a). 

On  July  26,  1948,  Philadelphia  Company  and  certain  of  its 
'  subsidiaries  and  Standard  Gas  filed  in  this  Court  petitions  to 
review  the  Commission’s  orders  of  June  1  and  June  30,  1948, 
pursuant  to  Section  24  (a)  of  the  Act  (2826a-2903a),  and  by 
order  of  this  Court  dated  October  26,  1948,  both  review  pro¬ 
ceedings  have  been  consolidated.  By  order  of  the  same  date 
this  Court  granted  petitioners’  motion  to  stay  the  Commission’s 
order  of  June  1,  1948,  pending  review.  The  stay,  however, 


”  As  noted  supra  page  10,  Finleyville  has  since  been  dissolved  and  its 
natural  gas  properties  have  been  acquired  by  Equitable  Gas. 

“The  Commission  also  ordered  divestment  of  Philadelphia  OIL  This  is 
not  disputed. 

“The  Commission  farther  reserved  jurisdiction  regarding  the  nonutility 
businesses  of  Equitable  Auto,  Equitable  Beal  Estate  and  some  others  (2748a- 
2751a).  There  is  no  issue  raised  regarding  these  matters. 


expressly  permitted  petitioners  to  take  any  appropriate  action  j 
for  voluntary  compliance  with  the  order  of  June  1,  1948,  with 
Commission  approval  or  authorization  under  the  applicable  j 
provisions  of  the  Act. 

As  we  have  previously  indicated,  since  the  entry  of  the  Com-  j 
mission's  order  of  June  1, 1948,  Equitable  Gas  has  acquired  the 
gas  properties  previously  leased  from  Philadelphia  Company, 
as  well  as  those  of  Finleyville,  which  has  since  been  dissolved. 
Philadelphia  Company  has  also  retired  some  of  its  outstanding  j 
long-term  debt  with  the  cash  it  obtained  from  the  sale  of  its 
gas  properties  to  Equitable  Gas.  Moreover,  there  is  now  pend¬ 
ing  before  the  Commission  a  plan  filed  by  Standard  Gas  pur-  j 
suant  to  Section  11  (e)  of  the  Act  for  the  simplification  of  the  ! 
capital  structure  of  Philadelphia  Company.  This  plan  was  j 
filed  after  the  institution  of  this  review  proceeding.  It  con-  j 
templates  redemption  by  Philadelphia  Company  of  its  out-  j 
standing  bonds  and  serial  notes  through  bank  loans,  and  the 
retirement  of  its  preferred  stock  and  the  publicly  held  preferred  j 
of  Consolidated  Gas  (the  inactive  subsidiary  mentioned  at| 
page  13  supra)  by  means  of  an  exchange  for  preference  common  j 
stock  of  Duquesne  following  reclassification  of  the  latter  stock  j 
as  set  forth  in  the  proposed  plan.® 

SUMMARY  OF  ARGUMENT 

I 

The  Commission  correctly  ruled  that  the  electric  and  natural- 
gas  properties  of  Philadelphia  Company  are  not  retainable  to¬ 
gether  as  a  “single  integrated  public-utility  system”  under  Sec¬ 
tion  11  (b)  (1)  of  the  Act. 

Under  Section  11  (b)  (1)  the  operations  of  each  holding- 
company  system  must  be  limited  to  a  “single  integrated  pub¬ 
lic-utility  system,”  subject  to  an  exception  (discussed  in  Point 
II)  which  permits  the  retention  of  one  or  more  additional  in¬ 
tegrated  systems  under  specified  conditions.  Section  2  (a) 
(29)  (A)  defines  an  “integrated  public-utility  system”  “as  ap¬ 
plied  to  electric  utility  companies” ;  Section  2  (a)  (29)  (B)i 
defines  the  same  term  “as  applied  to  gas  utility  companies.” 

_  ’  .  •  ,j 

*  Philadelphia  Co.,  Holding  Company  Act  Release  No.  8750  (Dec.  23, 1948). 
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Tims,  even  as  a  matter  of  simple  syntax,  it  is  clear  that  Section 
2  (a)  (29)  defines  an  integrated  system  either  in  terms  of 
electric  or  in  terms  of  gas  properties,  not  in  terms  of  both 
jointly. 

Moreover,  the  definition  varies  in  important  respects  as  be¬ 
tween  the  two  types  of  properties,  and  there  is  no  indication 
in  the  statute  of  any  over-all  standards  which  might  guide  the 
Commission  in  determining  when  a  combination  of  both  elec¬ 
tric  and  gas  properties  constitutes  a  single  integrated  system. 

Both  definitions  include  the  requirement  that  the  system  be 
“coordinated.”  The  very  fact  that  electric  and  gas  properties 
are  competitive  enterprises — particularly  where,  as  here,  they 
are  located  in  the  same  geographic  area  or  region — makes  a 
combination  of  the  two  the  very  antithesis  of  an  “integrated” 
or  “coordinated”  system.  In  addition,  the  legislative  history 
shows  that  interference  with  competition  between  gas  and 
electric  companies  as  affected  by  holding-company  control  was 
considered  by  the  Congress  as  one  of  the  basic  problems  to  be 
dealt  with  in  any  effective  holding-company  legislation. 

This  construction  of  Section  2  (a)  (29)  as  foreclosing  a  com¬ 
bination  of  electric  and  gas  properties  in  a  single  integrated 
utility  system  has  been  consistently  followed  by  the  Commis¬ 
sion.  Petitioner’s  attempts  to  find  inconsistencies  in  the  lan¬ 
guage  and  administration  of  other  provisions  of  the  statute  are 
without  substance.  What  they  are  trying  to  do  is  to  read  Sec¬ 
tion  2  (a)  (29)  in  such  a  way  as  to  evade  the  condition  imposed 
by  clause  (A)  of  Section  11  (b)  (1)  upon  the  holding  company’s 
retention  of  two  separate  utility  systems  together — a  condition 
which  (as  shown  in  Point  II)  they  cannot  satisfy. 

n 

The  Commission  having  found  that  the  electric  properties 
constituted  separately  an  “integrated  public-utility  system” 
and  the  gas  properties  another  such  system,  and  petitioners 
having  selected  Duquesne  as  the  principal  system  on  the  as¬ 
sumption  that  both  electric  and  gas  properties  together  would 
be  held  not  to  constitute  a  single  system,  the  Commission  cor¬ 
rectly  ruled  that  the  gas  utility  properties  were  not  retainable 
under  Section  11  (b)  (1)  as  an  additional  integrated  system 


along  with  the  electric  system  of  Duquesne.  Section  11  (b) 
<1)  provides  that  a  holding  company  may  be  permitted  “to 
continue  to  control  one  or  more  additional  integrated  public* 
utility  systems”  if  the  Commission  finds  that  the  three  standr 
ards  set  forth  in  the  ABC  clauses  of  the  section  are  met.  The 
ABC  requirements  are  cumulative,  and  the  Commission  cor¬ 
rectly  concluded  that  the  test  undo-  clause  (A)  had  not  been 
met  by  petitioners.  Under  clause  (A)  retention  of  the  addi¬ 
tional  system  is  permitted  only  if  the  Commission  finds  that 
,  the  additional  system  “cannot  be  operated  as  an  independent 
system  without  the  loss  of  substantial  economies  which  can 
be  secured  by  the  retention  of  control  by  such  holding  company 
of  such  system.” 

A.  Although  petitioners’  references  to  “burden  of  proof’ 
under  clause  (A)  do  not  go  to  the  heart  of  the  problem  presented 
by  this  exhaustive  record,  we  believe  it  clear  that  on  this  issue 
petitioners  had  the  burden  of  proof  before  the  Commission. 
Since  the  ABC  proviso  is  an  exception  to  the  basic  statutory 
policy  of  limiting  each  holding-company  system  to  a  “single 
integrated  public-utility  system,”  the  burden  is  on  the  conji- 
pany  claiming  the  benefit  of  the  exception  to  prove  by  clear 
and  convincing  evidence  that  it  falls  within  its  terms.  More¬ 
over,  whatever  the  burden  before  the  Commission,  petitioners 
have  the  burden  here  to  convince  the  Court  that  on  the  facts 
there  was  (in  the  language  of  this  Court  in  an  earlier  case  under 
this  Act)  no  “rational  basis”  for  the  Commission’s  conclusion. 

B.  In  view  of  the  basic  policy  of  the  statute  to  limit  each 
holding  company  to  a  single  integrated  utility  system  as  the 
most  effective  means  of  securing  economic  and  efficient  opera¬ 
tion  of  utility  properties  under  holding-company  control,  the 
“loss  of  substantial  economies”  under  clause  (A)  must  be  of 
such  magnitude  that  it  would  impair  the  ability  of  the  addi¬ 
tional  system  to  function  effectively  apart  from  common  hold¬ 
ing-company  control  with  the  principal  integrated  system 
sought  to  be  retained.  The  term  “substantial  economies”  does 
not  mean  merely  an  increase  in  expenses  as  such,  or  even  a  sub¬ 
stantial  increase  in  expenses. 

C.  A  vast  quantity  of  oral  and  documentary  evidence  was 
introduced  by  petitioners  in  an  attempt  to  establish  that  di- 
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vorcement  of  the  gas  properties  from  the  electric  system  would 
result  in  a  “loss  of  substantial  economies”  under  clause  (A). 
General  and  administrative  services  are  now  rendered  jointly 
for  the  various  companies  in  the  holding-company  system 
through  an  administrative  organization  known  as  the  General 
Departments,  whose  personnel  constitutes  only  some  15%  of 
the  total  personnel  employed  by  the  system  companies  and 
whose  payroll  is  less  than  10%  of  the  total  for  all  the  companies 
in  the  system.  The  general  purport  of  petitioners’  evidence 
was  to  show  that  on  severance  the  cost  of  these  services  to  the 
gas  properties  would  be  “substantially”  increased.  The  Com¬ 
mission  concluded  (1)  that,  even  if  all  this  evidence  were  ac¬ 
cepted  at  face  value,  it  did  not  justify  an  affirmative  finding  of 
“loss  of  substantial  economies”  under  clause  (A),  and  (2)  that 
petitioners’  figures  could  not  be  accepted  in  any  event  as  indi¬ 
cating  the  extent  of  additional  expenses  which  would  be  in¬ 
curred  if  the  gas  and  electric  systems  were  separated  from  the 
common  control  of  Philadelphia  Company. 

With  respect  to  the  first  of  these  conclusions,  it  is  obvious 
from  a  mere  comparison  of  the  claimed  increase  in  expenses  on 
segregation  with  the  size  of  the  gas  properties  that  the  gas 
system  would  certainly  be  able  to  stand  on  its  own  feet.  The 
total  plant  of  the  gas  group  come  to  about  $95,000,000  gross  and 
$33,000,000  net;  and  the  claimed  increase  in  expenses  of  some 
$500,000,  even  if  that  figure  be  accepted  at  face  value  as  repre¬ 
senting  a  credible  forecast,  would  represent  an  increase  of  only 
3.76%  of  gross  operating  expenses  for  the  gas  properties  on  a 
consolidated  basis.  This  is  hardly  sufficient  to  overcome  the 
legislative  finding  that  most  economical  and  efficient  operation 
would  be  achieved  by  separation  of  the  gas  system  from  com¬ 
mon  control  with  a  competing  electric  system.  Moreover,  pe¬ 
titioners’  testimony,  even  if  taken  at  face  value,  did  not  purport 
to  be  more  than  a  forecast  as  to  expenditures  incident  to  sepa¬ 
rate  operation.  Such  expenditures  would  be  only  one  of  the 
variables  incident  to  a  comprehensive  appraisal  of  the  conse¬ 
quences  of  separation.  Against  the  alleged  monetary  savings 
flowing  from  central  control  there  must  be  weighed  the  over- 
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all  economic  advantages  which  the  Congress  concluded  would 
result  from  such  separate  operation;  and  it  cannot  be  said  on 
this  record  that  the  Commission  had  no  reasonable  choice  but  to 
conclude  that  the  alleged  increase  in  expenses  on  segregation 
would  be  sufficient  to  outweigh  these  countervailing  factors. 

With  respect  to  the  Commission’s  second  conclusion,  the  rec¬ 
ord  shows  that  no  genuine  study  was  made  to  determine  the 
number  of  employees  which  each  group  of  properties  would 
actually  require  to  assume  the  functions  now  performed  by 
the  General  Departments,  and  the  salaries  such  employees 
would  command.  In  effect,  the  claimed  increase  in  expenses 
reflects  no  more  than  the  result  of  a  distribution  of  present 
personnel  in  the  General  Departments  at  the  same  or  higher 
salaries,  with  the  addition  of  such  other  personnel  as  was  as¬ 
sumed  to  be  necessary  to  round  out  the  personnel  complement 
for  each  group.  Moreover,  in  the  final  analysis  the  expert  wit¬ 
ness’  conclusions  were  in  a  great  many  instances  based  upon 
unsupported  “judgment”  or  “opinion.”  An  analysis  of  the 
study  which  was  made  indicates  such  basic  defects  in  methods 
and  procedures  as  to  render  the  estimates  concerning  increased 
expenses  of  little  probative  weight  on  the  question  of  prospec¬ 
tive  loss  of  substantial  economies. 

D.  There  is  no  substance  to  petitioners’  arguments  that  they 
were  denied  adequate  opportunity  to  present  their  case  under 
clause  (A)  and  were  deprived  of  due  process  of  law.  It  is  ap¬ 
parent  from  the  Commission’s  findings  and  Opinion  that  the 
issue  of  “loss  of  substantial  economies”  was  thoroughly  ex¬ 
plored  by  the  Commission.  Petitioners’  contentions  in  this 
respect  come  down  on  analysis  to  a  complaint  that  they  were 
not  granted  sufficient  adjournments  to  permit  their  expert  wit¬ 
ness  to  prepare  to  answer  the  questions  put  to  him  on  cross- 
examination.  The  Commission  properly  denied  the  petition 
for  leave  to  adduce  additional  evidence,  because  further  recita¬ 
tion  of  details  from  company  records — which  is  about  all  that 
petitioners  had  to  offer — could  not  validate  the  methods  and 
procedures  of  the  expert  witness,  which  were  basically  unsound, 
or  add  weight  to  his  unreliable  judgments. 
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The  Commission  correctly  ruled  that  the  transportation 
properties  of  Pittsburgh  Railways  were  not  retainable  by  Phila¬ 
delphia  Company  along  with  Duquesne  as  “other  businesses” 
under  Section  11  (b)  (1).  The  Commission  has  consistently 
construed  the  “other  business”  clauses  of  that  section  as  re¬ 
quiring  that  the  nonutility  businesses  sought  to  be  retained 
have  some  operational  or  functional  relationship  to  the  single 
integrated  public-utility  system;  the  Commission  has  deemed 
it  not  sufficient  merely  to  find  (as  the  standard  is  construed  by 
petitioners)  that  retention  is  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or  consumers 
and  not  detrimental  to  the  proper  functioning  of  the  utility 
system.  The  Commission  concluded,  however,  that  the  trans¬ 
portation  properties  of  Pittsburgh  Railways  were  not  retain¬ 
able  undo:  either  construction  of  the  “other  business”  clauses. 

A.  The  Commission's  construction  of  those  clauses  as  re¬ 
quiring  an  operational  relationship  between  the  utility  and  the 
nonutility  businesses  is  the  correct  one.  It  id  the  only  one 
which  gives  effect  to  all  the  words  of  the  section,  and  it  is  for¬ 
tified  by  an  analysis  of  the  statute  as  a  whole  and  its  legisla¬ 
tive  history.  Moreover,  the  construction  which  would  look 
merely  to  public  interest  and  similar  standards  is  so  vague 
that  it  would  be  most  difficult  of  application. 

B.  So  far  as  the  Commission's  construction  is  concerned,  it 
is  evident  from  the  record  that  no  operational  or  functional  re¬ 
lationship  exists  between  Duquesne  and  Pittsburgh  Railways, 
and  that  the  transportation  properties  are  not  necessary  to  the 
operations  of  the  electric  system.  Pittsburgh  Railways  is  pri¬ 
marily  a  customer  of  Duquesne,  from  which  it  purchases  elec¬ 
tric  energy  pursuant  to  contract.  The  joint  use  of  personnel 
and  certain  facilities  upon  which  petitioners  rely  as  a  basis  for 
retainability  does  not  establish  the  necessary  relationship.  To 
accept  such  considerations  as  a  basis  for  retainability  would 
permit  retention  by  the  holding  company  of  many  diverse  and 
unrelated  businesses.  This  would  do  violence  to  the  statutory 
scheme,  which  is  based  upon  a  legislative  determination  that 
joint  control  of  utility  and  nonutility  properties  is  generally  not 


consonant  with  the  public  interest  and  the  interests  of  investors  j 
and  consumers.  | 

C.  Even  if  the  functional  test  be  deemed  not  applicable,  ! 
there  was  no  basis  for  a  finding — certainly  the  evidence  was  j 
not  so  one-sided  as  to  require  a  Commission  finding — that  re-  ! 
tention  of  the  Pittsburgh  Railways  system  is  “necessary  or  [ 
appropriate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers  and  not  detrimental  to  the  proper  func-  | 
turning”  of  the  Duquesne  electric  system.  The  record  shows  | 
that  since  1902,  when  the  various  transportation  properties  in  j 
the  Pittsburgh  Railways  system  were  unified  for  purposes  of 
physical  operation,  Pittsburgh  Railways  has  been  in  receiver-  j 
ship  or  bankruptcy  reorganization  for  about  17  years.  More¬ 
over,  such  unified  operations  did  not  extend,  to  any  effective 
degree,  to  the  corporate  and  financial  aspects  of  the  trans¬ 
portation  system.  There  are  now  53  so-called  “underlier” 
companies  which  are  linked  to  Pittsburgh  Railways,  and  to  ; 
each  other,  through  leases,  operating  agreements  and  other  j 
covenants,  and  through  direct  and  indirect  ownership  of  debt  j 
and  equity  securities.  Under  these  leases  and  other  agree-  i 
ments  Pittsburgh  Railways  and  the  other  companies  have  un¬ 
dertaken  the  performance  of  certain  covenants,  including  pay-  j 
ment  of  rentals,  taxes,  interest  and  dividends  on  underlying 
securities,  as  the  case  may  be.  Also,  Philadelphia  Company  *i 
is  guarantor  for  rentals  and  taxes  with  respect  to  nine  of  the  j 
underlier  companies  and  with  respect  to  principal  and  interest 
on  some  of  the  Pittsburgh  Railway  bonds.  Over  the  years,  j- 
Philadelphia  Company  has  drawn  almost  no  income  from  its 
large  investments  in  Pittsburgh  Railways,  and  the  entire  | 
burden  of  supporting  the  Philadelphia  Company  security  struc-  j 
ture  has  fallen  cm  the  electric  and  gas  properties.  A  good  part 
of  Philadelphia  Company’s  capital  structure  reflects  invest-  ! 
ments  in  the  Pittsburgh  Railways  system;  and,  in  addition,  j 
Philadelphia  Company  has  been  required  to  make  good  cm  its  j 
guarantees  for  very  substantial  amounts.  It  is  evident  from 
this  history  of  intrasystem  complexities  and  from  the  size  erf 
the  Pittsburgh  Railways  system  that,  with  the  system  finan¬ 
cially  rehabilitated  after  the  current  Chapter  X  reorganization 
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and  its  properties  completely  unified,  the  public  interest  and 
the  interests  of  investors  and  consumers  will  not  require  that 
Pittsburgh  Railways  remain  under  control  of  the  holding 
company. 

..  Petitioners’  claim  that  Pittsburgh  Railways  would  incur  an 
increase  in  administrative  expenses  upon  separation  from  the 
holding  company  affords  no  basis  for  retention  under  holding- 
company  control.  The  alleged  increase  in  expenses  is  prac¬ 
tically  de  minimis  when  compared  to  total  expenses.  More¬ 
over,  that  estimate  is  subject  to  the  same  infirmities  as  the 
Commission  found  with  respect  to  the  gas  and  electric  prop¬ 
erties  under  clause  (A),  and  in  any  event  it  cannot  override 
the  benefits  of  independent  operation  by  a  management  with 
an  eye  single  to  the  transportation  business  freed  from  com¬ 
mon  control  with  an  electric  system  from  which  electric  power 
is  purchased.  . 

IV 

The  Commission  correctly  ruled  that  Philadelphia  Company 
itself  must  be  liquidated  and  dissolved  pursuant  to  Section  11 
(b)  (2).  On  examination  of  the  record,  the  Commission  con¬ 
cluded  that  the  continued  existence  of  Philadelphia  Company 
was  economically  unnecessary  for  the  operation  of  only  Du- 
quesne  and  minor  incidental  businesses.  The  Commission 
also  found  that  Duquesne  would  be  able  to  take  care  of  its 
own  financial  requirements  and  that  Philadelphia  Company 
would  not  provide  financial  services  for  Duquesne  and  the 
incidental  businesses.  In  any  event,  there  was  no  valid  basis 
for  continuing  Philadelphia  Company  as  a  holding  company 
with  an  admitted  cost  to  securityholders  of  at  least  $390,000 
annually.  By  eliminating  Philadelphia  Company,  the  Com¬ 
mission  concluded,  “substantial  savings  would  be  effected”  for 
the  benefit  of  securityholders. 

Petitioners  do  not  challenge  these  findings  and  conclusions. 
Their  sole  contention  is  that,  since  divestment  of  the  gas  and 
transportation  properties  is  not  required  under  Section  11  (b) 
(1),  the  order  of  dissolution  under  Section  11  (b)  (2)  must 
likewise  fall.  There  is  thus  no  independent  question  under 
Section  11  (b)  (2). 
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V 

The  Commission  properly  denied  petitioners’  request  to  defer 
issuance  of  its  order  under  Section  11  (b)  pending  further  con¬ 
sideration  of  their  purported  plan  under  Section  11  (e). 

In  general.  Section  11  (e)  provides  that  a  registered  holding 
company  may  submit  a  plan  for  the  purpose  of  compliance 
with  the  provisions  of  Section  11  (b) .  It  provides  further  that 
the  Commission  shall  approve  the  plan  if,  after  notice  and  op¬ 
portunity  for  hearing,  it  finds  “such  plan,  as  submitted  cm*  as 
modified,  necessary  to  effectuate  the  provisions  of  subsection 
(b)  and  fair  and  equitable  to  the  persons  affected  by  such 
plan.” 

The  Commission  gave  full  consideration  to  the  purported 
Section  11  (e)  plan.  It  found,  however,  that,  even  if  con¬ 
summated,  the  plan  would  not  effectuate  the  provisions  of  Sec¬ 
tion  11  (b).  The  plan  expressly  contemplates  the  continued 
existence  of  Philadelphia  Company  and  its  control  of  the  elec¬ 
tric,  gas,  transportation,  and  other  properties — the  very  result 
which  the  Commission  concluded  is  forbidden  by  Section  11  (b) 
in  this  case.  Accordingly,  it  was  proper  for  the  Commission 
to  deny  the  motion  for  a  stay  and  to  issue  its  order  under 
Section  11  (b). 

Petitioners  do  not  deny  that  their  purported  plan  is  inade¬ 
quate  in  the  light  of  the  Commission’s  determination  under 
Section  11  (b) .  Their  main  contention  is  that,  since  the  Com¬ 
mission  erred  in  directing  divestment  of  the  gas  and  transpor¬ 
tation  properties  and  dissolution  of  Philadelphia  Company, 
its  order  with  respect  to  the  purported  plan  under  Section  II 
(e)  is  likewise  erroneous.  Hence,  as  with  respect  to  the  ques¬ 
tion  of  dissolution  of  Philadelphia  Company  under  Sectioh 
11  (b)  (2),  the  question  under  Section  11  (e)  depends  largely 
on  the  earlier  questions  concerning  retainability  of  the  gas  and 
transportation  properties.  I 

On  the  assumption  that  the  Commission  erred  in  holding 
these  properties  not  to  be  retainable,  petitioners  in  substance 
are  requesting  that  this  Court  determine  that  their  purported 
plan  would  upon  consummation  satisfy  the  requirements  of 
Section  11  (b).  On  this  assumption,  the  question  whether  the 
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purported  11  (e)  plan  satisfies  the  statutory  requirements  will 
necessarily  depend  upon  the  resolution  of  questions  which  the 
Commission  did  not  reach  in  view  of  its  holding  that  divest¬ 
ment  and  dissolution  were  necessary  under  the  standards  of 
Section  11  (b).  Petitioners’  contention  thus  seeks  to  have 
this  Court  assume  fact-fading  functions  which  (as  this  Court 
has  held)  are  exclusively  within  the  province  of  the  Commission. 

Finally,  apart  from  the  fact  that  the  purported  plan  does 
not  meet  the  requirements  of  Section  11  (b),  it  is  so  incom¬ 
plete  as  to  content  and  uncertain  as  to  time  as  not  to  consti¬ 
tute  a  “plan”  at  all  within  the  meaning  of  Section  11  (e). 
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The  Commission  correctly  ruled  that  the  electric  and  natural 
gas  properties  of  Philadelphia  Company  are  not  retainable 
together  as  a  single  integrated  public-utility  system  under 
Section  11  (b)  (1)  of  the  Act 

Section  11  (b)  (1)  provides  as  follows: 

(b)  It  shall  be  the  duty  of  the  Commission,  as  soon 
as  practicable  after  January  1,  1938: 

(1)  To  require  by  order,  after  notice  and  opportunity 
for  hearing,  that  each  registered  holding  company,  and 
each  subsidiary  company  thereof,  shall  take  such  action 
as  the  Commission  shall  find  necessary  to  limit  Jthe  op¬ 
erations  of  the  holding-company  system  of  which  such 
company  is  a  part  to  a  single  integrated  public-utility 
1  system,  and  to  such  other  businesses  as  are  reasonably 
incidental,  or  economically  necessary  or  appropriate  to 
the  operations  of  such  integrated  public-utility  system: 
Provided,  however,  That  the  Commission  shall  permit  a 
registered  holding  company  to  continue  to  control  one 
or  more  additional  integrated  public-utility  systems,  if, 
;  after  notice  and  opportunity  for  hearing,  it  finds  that — 

(A)  Each  of  such  additional  systems  cannot  be  op¬ 
erated  as  an  independent  system  without  the  loss  of 
substantial  economies  which  can  be  secured  by  the 
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retention  of  control  by  such  holding  company  of  such 
system; 

(B)  All  of  such  additional  systems  are  located  in  one  j 
State,  or  in  adjoining  States,  or  in  a  contiguous  foreign  j 
country;  and  - 

(C)  The  continued  combination  of  such  systems  j 
under  the  control  of  such  holding  company  is  not  so  large 
(considering  the  state  of  the  art  and  the  area  or  region 
affected)  as  to  impair  the  advantages  of  localized  man-  ! 

•  agement,  efficient  operation,  or  the  effectiveness  of  j 
regulation. 

The  Commission  may  permit  as  reasonably  incidental,  j 
or  economically  necessary  or  appropriate  to  the  opera-  j 
tions  of  one  or  more  integrated  public-utility  systems  j 
the  retention  of  an  interest  in  any  business  (other  than 
the  business  of  a  public-utility  company  as  such)  which 
the  Commission  shall  find  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors  or  j 
consumers  and  not  detrimental  to  the  proper  function-  j 
ing  of  such  system  or  systems. 

In  general,  Section  11  (b)  (1)  deals  with  the  geographic  and  j 
economic  integration  of  the  properties  within  each  holding- 
company  system  subject  to  the  Act  by  limiting  its  operations 
to  (i)  a  “single  integrated  public-utility  system,”  (ii)  one  or 
more  additional  integrated  public-utility  system  provided  they 
comply  with  all  the  conditions  of  the  ABC  clauses,  and  (iii) 
such  other  incidental  non-utility  businesses  as  meet  the  speci¬ 
fied  statutory  standards.31  What  constitutes  an  “integrated  j 

*  Orders  of  the  Commission  under  Section  11  (b)  have  been  reviewed  on 
their  merits  twice  before  by  this  Court,  one  case  arising  under  Section  11  j 
(b)  (1)  and  the  other  under  Section  11  (b)  (2).  Engineers  Public  Service  j 
Co.  v.  SEC,  78  App.  D.  C.  199,  138  F.  2d  936  (1943),  vacated  as  moot ,  332  j 
U.  S.  788  (1947)  (11)  (b)  (1) ) ;  Central  and  South  West  Utilities  Co.  v.  SEC, 

78  App.  D.  C.  37,  136  F.  2d  273  (1943)  (11  (b)  (2) ).  Six  other  such  cases 
have  been  decided  on  their  merits  in  other  courts.  American  Power  <£  Light 
Co.  v.  SEC,  329  U.  S.  90  (1946)  (11  (b)  (2) )  ;  North  American  Co.  ▼.  SEC, 

133  F.  2d  148  (C.  A.  2,  1943),  afTd  on  a  petition  for  certiorari  concerning 
constitutionality  only,  827  U.  S.  686  (1946)  (11  (b)  (1)) ;  Commonwealth  <£ 
Southern  Corp.  v.  SEC,  134  F.  2d  747  (C.  A.  3, 1943)  (11  (b)  (2) ) ;  Todd  r. 
SJEC,  137  F.  2d  475  (C.  A.  6, 1942)  (11  (b)  (2)  ;  United  Gas  Improvement  Co. 
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public-utility  system”  is  defined  in  Section  2  (a)  (29)  (A)  with 
respect  to  electric  properties,  and  Section  2  (a)  (29)  (B)  dif¬ 
ferently  defines  the  same  term  as  applicable  to  gas  properties. 

The  Commission  found,  and  petitioners  concede,  that  the 
electric  properties  owned  and  operated  by  Duquesne  constitute 
an  integrated  public-utility  system  (2684a).  The  Commis¬ 
sion  found  also,  as  petitioners  requested  (2489a),  that  the 
natural  gas  properties  are  an  integrated  public-utility  system 
(2684a-2685a) .  From  these  undisputed  findings  it  follows  that 
Philadelphia  Company  must  limit  its  operations  to  one  or  the 
other  of  its  two  integrated  systems,  unless  petitioners  be  right 

v.  SEC,  13S  F.  2d  1010  (C.  A.  3, 1943)  (11  (b)  (1) ) ;  Arkansas  Natural  Gas 
Corp.  v.  SEC ,  154  F.  2d  597  (C.  A.  5,  1946)  (11  (b)  (1)),  cert,  denied,  329 
U.  S.  738.  In  all  these  cases  the  Commission’s  orders  were  affirmed,  except 
that  in  the  Engineers  case  this  Court  disagreed  with  certain  of  the  Commis¬ 
sions’s  holdings,  notably  its  interpretation  of  the  “other  business”  clauses  of 
Section  11  (b)  (1),  and  reversed  and  remanded  for  further  proceedings.  The 
case  became  moot  while  before  the  Supreme  Court  on  cross-petitions  for  cer¬ 
tiorari,  and  the  Supreme  Court  vacated  the  judgment  of  this  Court  and 
remanded  with  instructions  to  dismiss  as  moot  the  petition  to  review  the  Com¬ 
mission’s  orders. 

The  present  case  involves  certain  of  the  same  questions  which  were  before 
this  court  in  the  Engineers  case.  One  is  the  construction  of  the  “other 
business”  clauses,  concerning  which  this  Court  disagreed  with  the  Commis¬ 
sion;  another  is  the  interpretation  of  the  term  “substantial  economies”  in 
clause  (A)  of  Section  11  (b)  (1),  as  to  which  a  majority  of  this  Court 
agreed  with  the  Commission.  The  judges  who  constituted  this  Court  in  the 
Engineers  case  were  Judge  Soper  of  the  Fourth  Circuit,  Judge  Albert  Lee 
Stephens  of  the  Ninth  Circuit,  both  sitting  by  designation,  and  Judge  Justin 
Miller,  then  a  member  of  this  Court.  While  we  submit  that  the  Court  and 
the  several  parties  to  the  present  case  may  quite  properly  refer  to  the 
opinions  of  the  judges  sitting  in  the  Engineers  case  as  indicating  their  con¬ 
sidered  views  on  the  questions  before  them,  we  shall  feel  free  in  this  brief 
and  at  the  oral  argument  to  argue  these  questions  as  if  they  were  still 
open  in  this  Court,  and  to  refer  to  the  Engineers  opinions  for  whatever  weight 
they  may  have  insofar  as  they  support  our  position  herein  and  to  argue 
against  them  insofar  as  they  are  inconsistent  with  our  position.  The  judg¬ 
ment  of  this  Court  having  been  vacated  because  neither  party  had  an  oppor¬ 
tunity  to  obtain  review  thereof  by  the  Supreme  Court,  It  should  have  no 
J  value  as  precedent  in  the  usual  sense  of  stare  decisis,  particularly  since 
none  of  the  judges  who  sat  in  the  Engineers  case  is  now  a  member  of  this 
Court.  Cf.  the  Arkansas  Natural  Gas  case,  supra,  154  F.  2d  at  600, 
where  the  Fifth  Circuit  said  of  this  Court’s  opinion  in  the  Engineers  case 
and  of  the  Second  Circuit’s  opinion  in  the  North  American  case,  supra,  that 
"neither  stands  as  a  precedent”  because  at  that  time  certiorari  had  been 
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in  their  contention  that  both  the  electric  and  gas  properties  ,} 
together  constitute  a  “single  integrated  public-utility  sys-  j 
tem,” 22  or  unless  the  retention  of  both  electric  and  gas  prop¬ 
erties  considered  as  two  integrated  systems  fulfills  all  the  re-  i 
quirements  of  the  ABC  clauses.  We  show  in  the  remainder  j 
of  Point  I  of  this  argument  that  the  first  contention  of  peti¬ 
tioners  is  not  well  founded,  and  in  Point  II  that  clause  (A)  j 
bars  retention  of  the  gas  properties  as  an  additional  system  j 
along  with  the  electric  system  of  Duquesne. 

First:  Section  11  (b)  (1)  speaks  of  a  “single  integrated  j 
public-utility  system”  and  the  retention  of  one  or  more  ad-  j 
ditional  systems  meeting  the  conditions  of  the  ABC  clauses. 


.granted  in  both  cases  by  the  Supreme  Court ;  a  fortiori,  the  Engineer s  case 
should  not  stand  as  a  precedent  in  view  of  the  Supreme  Court's  subsequent  | 
vacation  of  this  Court’s  judgment  as  moot.  A  dose  analogy  for  our  view,  ; 
moreover,  is  afforded  by  two  recent  opinions  of  the  Second  Circuit.  In  SEC 
v.  Long  Island  Lighting  Co.,  148  F.  2d  252  (C.  A.  2,  1945),  that  court,  con¬ 
sisting  of  Judge  Clark  of  the  Second  Circuit  and  Judges  Hutcheson  and  j 
Simons  respectively  of  the  Fifth  and  Sixth  Circuits,  affirmed  a  District 
Court  judgment  for  the  defendant  in  an  action  for  injunction  brought 
by  the  Commission  under  the  Public  Utility  Holding  Company  Act  of  1935 ;  i 
Judge  Clark  dissented.  As  in  the  Engineers  case,  the  controversy  became 
moot  after  the  Supreme  Court  had  granted  certiorari,  and  the  Supreme  j 
Court  reversed  and  remanded  with  instructions  to  dismiss  the  complaint. 
325  U.  S.  823  (1945).  When  a  similar  question  arose  three  years  later  under 
another  statute,  the  Second  Circuit,  consisting  of  three  regular  members  of  i 
that  court,  readied  the  opposite  result,  stating  that  “This  court,  as  at  present  ! 
constituted,  does  not  agree  with  [the  Long  Island  Lighting ]  decision.”  West 
India  Fruit  <£  Steamship  Co.  v.  Seatroin  Lines ,  Inc.,  170  F.  2d  775,  779  i 
(C.  A.  2, 1948).  j 

“Petitioners  urge — without  contesting  the  Commission’s  findings  that 
each  of  the  two  sets  of  properties,  electric  and  gas,  is  a  single  integrated  j 
system — that  both  may  nevertheless  be  retained  together  as  a  “single  in- ! 
tegrated  public-utility  system.”  Although  the  gas  utility  system  of  Phila¬ 
delphia  Company  is  located  in  Pennsylvania  and  West  Virginia,  with  j 
the  Kentucky  gas  Adds  serving  as  a  common  source  of  supply,  the  sub-  j 
stance  of  petitioners’  argument  is  that  the  electric  and  gas  systems  are 
confined  principally  to  the  single  area  of  Pittsburgh  and  vicinity,  and  that 
their  combined  operations  would  not  impair  the  advantages  of  localized 
management,  efficiency  of  operation  and  effectiveness  of  regulation ;  there¬ 
fore,  petitioners  conclude,  the  two  systems  considered  together  exhibit  in 
effect  the  characteristics  of  a  single  integrated  system  and  are  retainable 
as  such  under  Section  11  (b)  (1)  (Pet  Brief,  pp.  65,  67).  The  Commis¬ 
sion  followed  its  previous  holdings  to  the  effect  that  gas  and  electric  prop¬ 
erties  could  never  be  combined  in  a  single  integrated  system  (2686a). 


i 
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The  term  "integrated  public-utility  system”  is  defined  in  Sec¬ 
tion  2  (a)  (29),  49  Stat  810, 15  U.  S.  C.  §  79b  (a)  (29),  which 
sets  forth  separate  and  quite  different  definitions  of  the  term 
(A)  “as  applied  to  electric  utility  companies”  and  (B)  “as 
applied  to  gas  utility  companies.”  Section  2  (a)  (29)  provides 
(italics  supplied) : 

“Integrated  public-utility  system”  means — 

(A)  As  applied  to  electric  utility  companies,  a  sys¬ 
tem  consisting  of  one  or  more  units  of  generating  plants 
and/or  transmission  lines  and/or  distributing  facilities, 
whose  utility  assets,  whether  owned  by  one  or  more 
electric  utility  companies,  are  physically  interconnected 
or  capable  of  physical  interconnection  and  which  under 
normal  conditions  may  be  economically  operated  as  a 
single  interconnected  and  coordinated  system  confined 
in  its  operations  to  a  single  area  or  region ,  in  one  or 
more  States,  not  so  large  as  to  impair  (considering  the 
state  of  the  art  and  the  area  or  region  affected)  the 
advantages  of  localized  management,  efficient  opera¬ 
tion,  and  the  effectiveness  of  regulation;  and 

(B)  As  applied  to  gas  utility  companies,  a  system 
consisting  of  one  or  more  gas  utility  companies  which 
are  so  located  and  related  that  substantial  economies 
may  be  effectuated  by  being  operated  as  a  single  co¬ 
ordinated  system  confined  in  its  operations  to  a  single 
area  or  region ,  in  one  or  more  States,  not  so  large  as  to 
impair  (considering  the  state  of  the  art  and  the  area 
or  region  affected)  the  advantages  of  localized  man¬ 
agement,  efficient  operation,  and  the  effectiveness  of 
regulation:  Provided ,  That  gas  utility  companies  deriv¬ 
ing  natural  gas  from  a  common  source  of  supply  may 
be  deemed  to  be  included  in  a  single  area  or  region. 

Petitioners  read  this  section  not  as  containing  two  separate 
definitions,  one  in  clause  (A)  as  applied  to  electric  utilities  and 
the  other  in  clause  (B)  as  applied  to  gas  utilities,  but  as 
containing  a  single  definition  which  may  apply  to  (1)  a 
combination  of  electric  properties,  or  (2)  a  combination  of  gas 
properties,  or  (3)  a  combination  of  both  electric  and  gas  prop- 
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erties.  Petitioners  point  to  no  provision  of  the  Act  to  support  ! 
their  construction ;  they  argue  simply  that  the  statute  nowhere 
says  in  so  many  words  that  electric  and  gas  properties  cannot 
be  combined  as  a  single  integrated  public-utility  system.  It  | 
is  our  position  that  the  syntax  of  Section  2  (a)  (29)  requires 
that  it  be  read  as  if  the  introductory  clause  “  ‘Integrated  public-  j 
utility  system’  means”  were  repeated  just  before  clause  (B)  as  I 
a  separate  statement  of  that  which  is  defined  by  clause  (B). 
Moreover — and  this  is  a  good  deal  more  significant — the  section  ! 
must  be  read  this  way  as  a  matter  of  context:  j 

Even  the  most  superficial  examination  of  the  section  indi-  j 
cates  that  the  content  varies  substantially  between  the  two  j 
clauses.  Whereas  Section  2  (a)  (29)  (A)  includes  generating 
and  transmission  as  well  as  distribution  properties  and  requires  [ 
that  the  assets  be  physically  interconnected  or  capable  of  inter-  | 
connection,  Section  2  (a)  (29)  (B)  refers  merely  to  “one  or 
more  gas  utility  companies,”  which  in  view  of  Section  2  (a)  (4)  j 
excludes  gas  production  and  transmission  companies  not  en¬ 
gaged  in  retail  distribution.25  See  Arkansas  Natural  Gas  Corp.  j 
v.  SEC,  154  F.  2d  597, 599  (C.  A.  5, 1946),  cert,  denied,  329  U.  S.  | 
738,  where  the  Court  stated,  in  making  the  point  that  the  oil 
production  business  has  no  “place  of  right  in  the  integrated  sys¬ 
tems  set  up  under  the  Act,”  that  “There  are  but  two  kinds  of 
such  systems,  Section  2  (29)”;  the  Court  then  emphasized  the 
inclusion  in  Section  2  (a)  (29)  (A)  of  electric  generation  and 
transmission  functions  and  the  limitation  of  Section  2  (a)  (29) 
(B)  to  the  function  of  gas  distribution.  Again,  whereas  Section 
2  (a)  (29)  (A)  requires  that  the  electric  properties  “may  be  eco¬ 
nomically  operated”  as  a  “single  system,”  the  standard  applied 
to  gas  properties  is  that  “substantial  economies  may  be  effectu¬ 
ated”  by  operation  as  a  “single  system”;  there  is  presumably  a 
difference  between  ordinary  economies  and  “substantial  econ¬ 
omies,”  as  we  shall  argue  in  Point  II  when  we  come  to  the  con¬ 
struction  of  clause  (A)  of  Section  11  (b)  (1).  Finally,  al- 

*  *  The  companies  so  excluded  are  not  considered  public-utility  companies 
for  purposes  of  the  Act  and  their  retention  with  the  integrated  system  is 
determined  by  the  standards  applicable  to  non-utility  businesses  under 
Section  11  (b)  (1).  Compare  the  treatment  of  Kentucky-West  Virginia 
under  Section  11  (b)  (1)  in  this  proceeding.  See  note  lb  supra. 
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though  each  subparagraph  provides  that  the  system  must  be 
confined  to  a  single  area  or  region  “not  so  large  as  to  impair 
*  *  *  the  advantages  of  localized  management,  efficient 
operation,  and  the  effectiveness  of  regulation,”  the  extent  of 
the  single  area  or  region  is  not  necessarily  the  same  with  respect 
to  gas  and  electricity  (witness  this  very  case) ;  the  geographic 
limits  of  each  system  are  expressly  conditioned  upon  “the 
state  of  the  art,”  which  is  different  for  electricity  and  gas.24 

There  is  simply  no  indication  of  any  over-all  standards  which 
might  guide  the  Commission  in  determining  when  a  com¬ 
bination  of  both  electric  and  gas  properties  constitutes  a  single 
integrated  utility  system.  Quite  the  contrary,  each  of  the  two 
clauses  not  only  refers  to  a  “single  *  *  *  system”  but 
speaks  in  terms  of  properties  which  may  be  operated  “as  a 
single  interconnected  and  coordinated  system”  (in  the  case 
of  electricity)  or  “as  a  single  coordinated  system”  (in  the  case 
of  gas).  This  language  must  be  read  in  conjunction  with 
clause  (A)  of  Section  11  (b)  (1),  particularly  since  the  term 
.‘integrated  public-utility  system”  nowhere  occurs  in  the  Act 
.except  in  Section  11  (and,  as  we  shall  see  later,  in  Section  10 
by  reference  to  Section  11). 25  Clause  (A)  of  Section  11  (b) 
(1) — which  proved  to  be  petitioners’  nemesis,  as  we  shall  show 
in  Point  II  of  this  argument — makes  it  a  condition  of  the  re¬ 
tention  by  a  holding  company  of  an  additional  integrated 

**Thls  Is  further  emphasized  in  the  proviso  of  Section  2  (a)  (29)  (B), 
which  expressly  provides  that  “gas  utility  companies  deriving  natural  gas 
from  a  common  source  of  supply  may  be  deemed  to  be  included  in  a  single 
area  or  region.”  As  is  well  known,  natural  gas  companies  engaged  in 
retail  distribution  often  derive  their  supply  from  distant  gas  fields  by 
means  of  extensive  pipe  lines.  Some  of  the  gas  distributed  by  Equitable 
Gas  itself  comes  all  the  way  from  Texas,  as  we  have  seen,  supra  page  8. 
The  standard  of  integration  under  Section  2  (a)  (29)  (B)  reflects  these 
basic  economic  and  engineering  facts  as  well  as  others  which  are  applicable 
to  gas  operations  generally. 

*  We  have  noted  that  Section  1  (b)  (4)  considers  it  an  evil  when  “the 
growth  and  extension  of  holding  companies  bears  no  relation  to  •  *  * 
the  integration  and  coordination  Of  related  operating  properties,”  and  we 
have  noted  the  direction  In  Section  1  (c)  that  all  the  provisions  of  the 
Act  shall  be  interpreted  to  eliminate  this  and  the  other  evils  enumerated 
in  the  section. 
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public-utility  system  that  the  additional  system  “cannot  be 
operated  as  an  independent  system  without  the  loss  of  sub¬ 
stantial  economies  which  can  be  secured  by  the  retention  of 
control  by  such  holding  company  of  such  system.”  Operation 
as  a  “coordinated  system”  (the  language  of  both  parts  of 
Section  2  (a)  (29))  clearly  describes  a  closer  operating  relar 
tionship  than  that  which  flows  merely  from  holding-company 
control  plus  a  degree  of  common  management  over  what  are 
separate  economic  units,  particularly  where  the  units  are  busi¬ 
nesses  as  different  as  the  electric  utility  and  gas  utility  busi¬ 
nesses.  When  dealing  with  a  combination  of  electric  prop¬ 
erties  alone,  or  a  combination  of  gas  properties  alone,  it  is 
not  too  difficult  to  determine  when  the  coordination  require-  j 
ment  of  Section  2  (a)  (29)  is  satisfied.  But  we  would  not  j 
know  how  to  go  about  determining  when  a  combined  system  of 
gas  and  electric  properties  is  capable  of  operation  as  a  single 
“coordinated”  system;  we  would  perforce  be  relegated  to  an 
appraisal  of  the  economic  consequences  of  terminating  the 
existing  common  control  factors — considerations  which  we 
weigh  in  determining  the  retainability  of  an  additional  system 
under  clause  (A)  of  Section  11  (b)  (1) — rather  than  the  engi-  j 
neering  and  technological  considerations  which  we  believe  are  j 
contemplated  by  Section  2  (a)  (29)  in  determining  the  con-  j 
fines  of  a  single  coordinated  system. 

To  put  it  somewhat  differently,  the  one  standard  which 
above  all  makes  it  practicable  for  us  today  to  draw  the  line  | 
between  ( 1 )  that  sort  of  combination  of  electric  properties  or  of  | 
gas  properties  which  constitutes  a  single  integrated  system  j 
within  tiie  meaning  of  Section  2  (a)  (29)  and  (2)  that  sort  of  j 
combination  amounting  to  two  cm*  more  systems,  which  must  be  j 
tested  by  the  requirements  of  the  ABC  clauses  of  Section  1 1  (b) 

( 1 ) ,  is  the  standard  of  operation  as  a  single  coordinated  system 
in  the  technological  sense.  Petitioners,  construction  of  the  j 
definition  would  thus  render  it  easier  for  a  holding  company  to  j 
make  a  case  for  retaining  a  combination  of  electric  and  gas  .i 
properties  as  a  single  system  than  to  justify  retaining  a  com-  j 
bination  of  electric  properties  alone  or  of  gas  properties  alone,  j 
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The  conclusion  is  compelling  to  us  that  the  same  Congress 
which  so  carefully  specified  in  Section  11  (b)  (1)  the  standards 
applicable  to  the  retention  of  one  or  more  additional  integrated 
systems  could  not  have  intended  to  permit  the  combination  in 
a  single  integrated  system,  without  regard  to  those  standards, 
of  two  types  of  properties  which  are  so  technologically  different. 

Second:  This  is  particularly  so  in  view  of  the  competitive 
conflict  which  frequently  exists  between  the  two  types  of  oper¬ 
ations.  As  is  generally  known,  gas  and  electric  utilities  com¬ 
pete  with  each  other  with  respect  to  many  household  and  in¬ 
dustrial  uses,  and  competition  between  them  is  most  acute 
when  both  utilities  are  located  in  the  same  territory — the  very 
circumstances  under  which  petitioners  claim  that  both  con¬ 
stitute  a  single  integrated  system.36  Under  these  circum¬ 
stances,  combined  ownership  and  operation  of  gas  and  electric 
utilities  are  fraught  with  real  danger  that  one  utility  may  be 
suppressed  or  neglected  in  favor  of  the  other,  with  serious  ef¬ 
fect  upon  the  interests  of  investors  and  the  public  generally. 
For  these  reasons,  a  number  of  state  regulatory  authorities  have 
prohibited  consolidation  or  merger  of  electric  and  gas  utility 
companies  or  other  forms  of  common  control.27  Recommenda¬ 
tions  dealing  with  this  subject  as  affected  by  holding-company 
domination  of  both  gas  and  electric  properties  were  embodied 

*  It  may  be  noted  that,  of  the  200,000  customers  of  Equitable  Gas,  about 
180,000  are  also  customers  of  Duquesne  (1689a). 

*  See,  c.  g ,  Re  Twin  State*  Gas  d  Electric  Co.,  25  N.  H.  P.  S.  Com.  Rep. 
277,  287-88  (1943) ;  Re  Helena  Light  d  Railway  Co .,  P.  U.  R.  1920D,  668 
(Mont  P.  S.  Com.) ;  Re  Cambridge  Gas  Light  Co.,  P.  U.  R.  1960D,  263 
(Mass.  Dep’t  of  Public  Utilities).  Excerpts  from  the  foregoing  are  set 
out  in  Appendix  B  infra. 

For  an  illustration  of  neglect  by  a  holding  company  of  some  of  its  gas 
operations  because  of  its  more  profitable  electric  properties,  see  Cities  Serv¬ 
ice  Power  d  Light  Co.,  14  SEC  28, 65-66  (1943) . 

On  the  competitive  aspects  of  gas  and  electric  operations  and  the  effects 
of  their  combination  under  common  control  and  operation,  see  also  Ruggles, 
Some  Rate-Making  and  Marketing  Problems  of  Public  Utilities,  in  McNair 
•and  Lewis,  Business  and  Modern  Society  (1938)  385;  Newton,  The  Chal¬ 
lenge  to  the  Gas  Industry,  17  Amer.  Gas  Ass’n  Monthly  402  (1935) ;  Abrams, 
Electric  Utilities  Ready  for  Battle  with  Gas,  Barron’s,  Jan.  24,  1949,  p.  10. 
See  also  Wall  Street  Journal,  Nov.  4,  1948,  p.  14,  coL  1,  reproduced  in  FPO 
Daily  News  Digest  No.  89,  Nov.  4, 1948,  p.  4. 


in  the  Report  of  the  National  Power  Policy  Committee 28  and 
were  included  in  Section  7  (d)  of  H.  R.  5423  and  in  Section  S  (d) 
of  its  companion  bill,  S.  1725,  the  first  draft  of  the  present  Act.2* 
Although  the  Act  as  passed  does  not  include  these  specific 
proposals  in  the  form  presented  in  the  earlier  draft,  it  is  dear, 
as  we  show  more  fully  below,  that  the  Congress  fully  recognized 
that  a  solution  to  this  problem  was  essential  in  any  effective 
legislation  with  respect  to  the  public-utility  holding  company 
and  that  it  should  be  dealt  with  as  one  aspect  of  the  integration 
process  under  Section  11  (b)  (l).30  Thus,  far  from  constitut¬ 
ing  a  group  of  naturally  related  operating  properties,  as  the 
term  “integrated”  clearly  implies,  gas  and  electric  properties, 
when  located  in  the  same  geographic  area  or  region  and  con¬ 
trolled  by  the  same  holding  company,  represent  in  our  view  the 
very  antithesis  of  a  single  integrated  system.  . 

This,  of  course,  does  not  necessarily  imply  that  competition 
between  Duquesne  and  the  gas  properties  of  the  Philadelphia 
Company  system  has  in  fact  been  suppressed.  For  purposes 
of  Section  11  (b)  (1)  no  such  determination  is  necessary.  As 
the  Commission  has  indicated  (2684a),  the  requirements  of 
Section  11  (b)  (1)  are  mandatory  and  are  applicable  to  all 
registered  public-utility  holding  companies,  including  Phila¬ 
delphia  Company”  Compliance  with  Section  11  (b)  (1)  can- 


“This  was  an  interdepartmental  committee  appointed  by  the  President 
and  composed  of  persons  in  the  government  most  concerned  with  the 
power  problem.  The  first  draft  of  what  is  now  the  Holding  Company  Act 
was  prepared  by  this  Committee  in  collaboration  with  leaders  in  the  House 
and  Senate.  See  Report  of  National  Power  Policy  Committee,  H.  R.  Doc. 
No.  137,  74th  Cong.,  1st  Sess.  (1335)  10,  appended  to  S.  Rep.  No.  621,  74th 
Cong^  1st  Sess.  (1335) ;  Hearings  before  Senate  Committee  on  Interstate 
Commerce  on  S.  1725,  74th  Cong^  1st  Sess.  (1835)  156. 

M  See  Hearings  before  Senate  Committee  on  Interstate  Commerce  on  S. 
1725,  74th  Cong.,  1st  Sess.  (1335)  782-33;  Hearings  before  House  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce  on  R  R  5423,  74th  Cong.,  1st 
Sess.  (1885)  330. 

.  “  See  S.  Rep.  No.  621, 74th  Cong.,  1st  Sess.  (1985)  7-8. 

“Under  Section  3  (a)  of  the  Act,  49  Stat  810, 15  U.  S.  C.  f  79c  (a),  the 
Commission,  by  rales  and  regulations  or  by  order  on  application,  may 
exempt  a  holding  company  from  any  provision  or  provisions  of  the  Act, 
“unless  and  except  insofar  as  it  finds  the  exemption  detrimental  to  the 
public  interest  or  the  interest  of  investors  or  consumers.’*  See  Appendix 
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not  be  excused  upon  the  alleged  ground  that  one  or  more  of 
the  abuses  which  the  section  intended  to  remedy  may  not 
exist  in  a  particular  case.” 

Third:  In  support  of  their  views  petitioners  seek  to  find 
comfort  in  Section  8  of  the  Act,  49  Stat.  817, 15  U.  S.  C.  §  79h. 
That  section  provides  that,  if  state  law  prohibits  a  single  com¬ 
pany  from  owning  or  operating  both  gas  and  electric  utilities 
serving  the  same  territory  or  requires  approval  thereof  by  a 
state  commission,  a  registered  holding  company  may  not  ac¬ 
quire  a  direct  or  indirect  interest  in  both  kinds  of  utility  proper¬ 
ties  without  express  approval  of  the  state  regulatory  author¬ 
ities.”  Petitioners  turn  this  provision  around  and  insist  that 


A  infra.  There  are  no  rules  or  regulations  under  the  Act  which  would 


entitle  the  Philadelphia  Company  holding-company  system  to  an  exemption, 
nor  has  Philadelphia  Company  applied  therefor  under  any  of  the  provi¬ 
sions  of  Section  3  (a). 

*  See  North  American  Co.  v.  SEC,  327  U.  S.  686,  710-11  (1946) ;  United 
Gas  Improvement  Co.  v.  SBC,  138  F.  2d  1010, 1020  (C.  A.  3,  1943).  In  the 
former  case  the  Court  stated : 

“Finally,  North  American  claims  that  it  has  engaged  in  none  of  the 
evils  enumerated  In  §  1  (b)  and  that  it  should  be  allowed  to  prove  that 
fact  The  contention  apparently  is  that  {11  (b)  (1),  as  applied  to  North 
American,  is  unconstitutional  since  none  of  the  evils  that  led  Congress  to 
enact  the  statute  is  present  in  this  instance.  But  if  evils  disclosed  them¬ 
selves  which  entitled  Congress  to  legislate  as  it  did.  Congress  had  power 
to  legislate  generally,  unlimited  by  proof  of  the  existence  of  the  evils  in 
each  particular  situation.  Section  11  (b)  (1)  is  not  designed  to  punish 
past  offenders  but  to  remove  what  Congress  considered  to  be  potential 
if  not  actual  sources  of  evil.  And  nothing  in  the  Constitution  prevents 
Congress  from  acting  in  time  to  prevent  potential  injury  to  the  national 
economy  from  becoming  a  reality.” 

**  The  language  of  Section  8  is  as  follows : 

“Whenever  a  State  law  prohibits,  or  requires  approval  or  authorization 
of,  the  ownership  or  operation  by  a  single  company  of  the  utility  assets  of 
an  electric  utility  company  and  a  gas  utility  company  serving  substantially 
the  same  territory,  it  shall  be  unlawful  for  a  registered  holding  company, 
or  any  subsidiary  company  thereof,  by  use  of  the  mails  or  any  means  or 
instrumentality  of  Interstate  commerce,  or  otherwise — 

w(l)  to  take  any  step,  without  the  express  approval  of  the  State  commis¬ 
sion  of  such  State,  which  results  in  its  having  a  direct  or  indirect  interest  in 
an  electric  utility  company  and  a  gas  utility  company  serving  substantialy 
the  same  territory ;  or 

“(2)  if  it  already  has  any  such  interest,  to  acquire,  without  the  express 
approval  of  the  State  commission,  any  direct  or  indirect  Interest  in  an 
electric  utility  company  or  gas  utility  company  serving  substantially  the 
same  territory  as  that  served  by  such  companies  in  which  it  already  has 
an  interest” 
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by  negative  implication  it  sanctions  the  combination  of  gas 
and  electric  properties  in  a  single  system  where  state  law  does  j 
not  act  as  a  barrier.  The  contention  does  not  withstand  j 
analysis. 

One  need  hardly  scratch  the  surface  of  the  Holding  Company 
Act  to  gather  that  the  integration  and  simplification  provisions  ! 
of  Section  11  were  meant  to  be  the  heart  of  the  statute.  See  | 
Section  1  (c),  supra  page  4. 

Section  8,  like  any  other  provision,  must  be  read  in  statutory 
context.  See  SEC  v.  C.  M.  Joiner  Leasing  Corp.,  320  U.  S.  344, 
350-51  (1943),  note  126  infra .  It  must  be  considered  along 
with  Sections  9  and  10  particularly,  49  Stat.  817, 818, 15  U.  S.  C.! 
§§  79i,  79j,  since  all  three  sections  have  to  do  with  the  acquisi¬ 
tion  by  registered  holding  companies  or  their  subsidiaries  of 
securities  or  utility  assets  or  other  interests.  Section  9  makes  it 
unlawful,  with  certain  exemptions,  for  any  registered  holding 
company  or  a  subsidiary  thereof  to  acquire  any  securities  oil 
utility  assets  or  any  other  interests  in  any  business  unless  the 
acquisition  has  been  approved  by  the  Commission  under  Sec¬ 
tion  10;  and  the  requirements  of  Section  10  (which  was  imme¬ 
diately  operative  in  1935)  are  specifically  keyed  in  with  the 
objectives  of  Section  11  (which  did  not  become  operative  until 
implemented  by  specific  Commission  orders  directed  to  be  en¬ 
tered  “as  soon  as  practicable  after  January  1,  1938”).  Thus 
Section  10  (b)  (3)  provides  that  the  Commission  shall  not  ap¬ 
prove  the  acquisition  if  it  finds  that 

such  acquisition  will  unduly  complicate  the  capital 
structure  of  the  holding-company  system  of  the  appli¬ 
cant  or  will  be  detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers  or  the  proper  function¬ 
ing  of  such  holding-company  system. 

Again,  Section  10  (c)  provides  that  the  Commission  shall  not 
approve 

(1)  an  acquisition  of  securities  or  utility  assets,  or  of 
any  other  interest,  which  is  unlawful  under  the  provi¬ 
sions  of  section  8  or  is  detrimental  to  the  carrying  out 
of  the  provisions  of  section  11;  or 

•i 
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(2)  the  acquisition  of  securities  or  utility  assets  of  a 
public-utility  or  holding  company  unless  the  Commis¬ 
sion  finds  that  such  acquisition  will  serve  the  public  in¬ 
terest  by  tending  towards  the  economical  and  efficient 
development  of  an  integrated  public-utility  system*4 

In  short,  not  alone  Section  8  but  all  three  sections,  8,  9,  and 
10,  must  be  complied  with  when  a  holding  company  or  one  of 
its  subsidiaries  seeks  to  acquire  any  securities  or  utility  assets 
or  other  interests;  and  it  does  not  do  to  say  that,  just  because 
Section  8  gives  the  states  a  veto  power  over  the  joint  ownership 
of  gas  and  electric  properties,  such  ownership  must  be  deemed 
consistent  with  the  provisions  of  Section  11  where  the  state 
veto  power  is  not  exercised.  As  a  matter  of  fact,  there  is  still 
another  provision.  Section  10  (f),  which  states  that 

The  Commission  shall  not  approve  any  acquisition  as 
to  which  an  application  is  made  under  this  section  unless 
it  appears  to  the  satisfaction  of  the  Commission  that 
such  State  laws  as  may  apply  in  respect  of  such  acquisi¬ 
tion  have  been  complied  with,  except  where  the  Com¬ 
mission  finds  that  compliance  with  such  State  laws 
would  he  detrimental  to  the  carrying  out  of  the  provi¬ 
sions  of  section  1 1 .  [Italics  supplied.] 

It  might  well  be  argued  that  the  “except”  clause  in  Section  10 
(f)  would  even  justify  the  Commission  in  overriding  the  state 
veto  power  of  Section  8  if  it  found  that  the  combination  of 
two  separate  utility  systems,  one  electric  and  one  gas,  in  the 
same  holding-company  system  would  carry  out  the  provisions 
of  Section  11.  However,  that  question  need  not  be  decided 
here,  and  in  fact  we  are  unable  to  conceive  of  a  situation  where 

M  The  Congressional  Committees  in  their  consideration  of  Sections  9  and 
10  clearly  recognized  that  the  entire  integration  and  simplification  program 
of  Section  11  would  be  nullified  without  statutory  control  of  future  acquisi¬ 
tion  by  registered  holding  companies.  The  Senate  Report  States:  “These 
provisions  are  designed  to  give  the  Commission  supervision  over  the  future 
development  of  utility  holding-company  systems  so  that  the  systems  will  be 
subject  to  the  limitations  of  geographic  and  economic  integration  laid  down 
in  section  11.”'  S.  Rep.  No.  621  on  S.  2796,  74th  Cong.,  1st  Sees.  (1985)  30; 
see  also  H.  R.  Rep.  No.  1318  on  S.  2796,  74th  Cong.,  1st  Sess.  (1935)  15; 
Hearings  before  House  Committee  on  Interstate  and  Foreign  Commerce 
on  BLR.  5423, 74th  Cong.,  1st  Sess.  (1965)  330-31. 


41 


the  Commission  could  find  that  compliance  with  Section  11  re¬ 
quired  the  combination  of  gas  with  electric  properties  (except 
perhaps  as  a  temporary  step  in  unraveling  a  complicated  hold¬ 
ing-company  situation,  as  to  which  see  pages  45-49  infra) .  All 
that  we  are  here  saying  is  that  the  non-exercise  of  the  state’s 
veto  power  under  Section  8  certainly  does  not  require  the  Com¬ 
mission  under  Section  11  to  permit  a  single  integrated  utility 
system  which  contains  both  gas  and  electric  properties.  Cf. 
Public  Service  Commission  of  New  York  v.  SEC,  166  F.  2d  784 
(C.  A.  2, 1948),  cert,  denied ,  384  U.  S.  838;  First  Iowa  Hydro- 
Electric  Cooperative  v.  Federal  Power  Commission,  328  U.  S. 
152  (1946).*5 

The  legislative  history  only  serves  to  confirm  our  position 
on  this  score;  for  it  indicates  that  the  Congress  specifically  re¬ 
jected  petitioners’  construction  of  Section  8.  That  section  first 
appeared  as  subsection  (d)  of  Section  8  in  S.  1725,  the  first  draft 
of  the  Act,  and  was  part  of  extensive  provisions  in  that  section 
relative  to  restrictions  on  the  business  of  registered  public- 
utility  holding  companies  and  their  subsidiaries.  The  entire 
section  was  then  applicable  to  past  as  well  as  future  acqui¬ 
sitions,  and  became  effective  January  1,  1937,  one  year  before 
the  integration  provisions  of  Section  11  (b)  as  it  then  stood.3® 

*  Standing  alone.  Section  8  forbids  not  only  the  Joint  operation  of  electric 
and  properties  as  part  of  the  same  utility  system  but  also  the  combina¬ 
tion  of  an  electric  utility  system  and  a  separate  gas  utility  system  under 
control  of  a  single  holding  company,  where  state  law  provides  a  barrier. 
Thus  there  is  ample  room  for  operation  of  Section  8  tinder  our  construction. 
We  do  not  deny  the  possibility  of  combined  operation  of  electric  and  gas 
properties  where  the  one  set  of  properties  is  regarded  as  the  principal  in¬ 
tegrated  system  under  Section  11  (b)  (1)  and  the  other  meets  the  standards 
for  an  additional  system  or  systems.  See  United  Gas  Improvement  Co ^ 
9  SBC  52, 80  (1941),  afTd ,  138  F.  2d  1010  (C.  A.  3,  1943). 

**  Identical  provisions  appeared  in  Section  7  of  H.  R.  5423,  a  companion 
bill  introduced  in  the  House.  Section  8  (d)  as  it  appeared  in  these  bills 
read  as  follows : 

“After  January  1,  1937,  It  shall  be  unlawful  for  any  registered  holding 
company  to  have  any  interest,  directly  or  indirectly,  through  the  ownership 
or  control  of  securities  by  such  holding  company  or  by  any  of  its  sub¬ 
sidiary  companies,  or  otherwise,  in  an  electric-utility  company  and  a  gas- 
utility  company  serving  substantially  the  same  territory  whenever  the 
applicable  State  law  prevents,  or  requires  approval  or  authorization  of, 
the  ownership  or  operation  of  the  capital  assets  of  such  electric  and  gas- 
utility  companies  by  a  single  company,  unless  the  State  commission  of  such 
State  shall  expressly  approve  such  holding  company's  having  such  interest.” 

826243 — 49 - 4 
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The  legislative  history  shows  that  subsection  (d)  was  intended 
to  deal  with  the  problem  of  competition  between  gas  and  elec¬ 
tric  utilities  located  in  the  same  territory,  and  with  the 
danger  that  one  might  be  suppressed  for  the  benefit  of  the 
other  if  both  were  under  single  ownership  or  operation.37 
Although  the  field  of  distribution  of  the  gas  and  electricity 
was  largely  intrastate,  the  problem  of  competition  between 
them,  or  its  suppression,  was  considered  of  national  importance 
and  appropriate  for  federal  legislation  when  both  utility  sys¬ 
tems  were  under  control  by  the  same  holding  company,  which 
because  of  its  interstate  character  frustrated  and  evaded  proper 
and  effective  consideration  of  this  subject  by  state  regulatory 
authorities.38  .The  purpose  of  Section  8  (d)  in  its  original 
form  was  to  close  this  hiatus  in  the  scheme  of  control  by  pro¬ 
viding  that,  where  state  law  prohibited  ownership  or  opera-* 
tion  by  one  company  of  gas  and  electric  utilities  in  the  same 
territory  or  required  approval  thereof  by  a  state  commission, 
a  holding  company  should  be  prohibited  from  acquiring  or 
retaining  such  combined  interests  unless  their  retention  or  pro¬ 
posed  acquisition  had  been  first  approved  by  the  state 
authorities.38 

After  full  consideration  by  the  Senate  Committee,  a  new 
bill,  S.  2796,  was  proposed  and  introduced  by  Senator  Wheeler. 
In  this  bill  Section  8  was  substantially  amended,  further 
changes  were  made  in  conference,  and  the  provisions  of  Sec¬ 
tion  8  (d)  now  appear  as  Section  8  of  the  Act  only  with  re- 
!  spect  to  future  acquisitions  by  registered  holding  companies. 
The  provisions  regarding  post  acquisitions  of  gas  and  electric 
utilities  serving  the  same  territory,  as  well  as  other  properties, 
were  eliminated.  This  was  not  intended  to  indicate  that,  as 
petitioners  suggest  (Brief,  p.  62),  combined  control  by  the 

K  See  Hearings  before  Senate  Committee  on  Interstate  Commerce  on 
S.  1725,  74th  Cong.,  1st  Sess.  (1935)  782-83. 

“  On  the  difficulties  of  state  authorities  In  securing  Jurisdiction  over  the 
holding  companies  because  of  their  interstate  character,  see  summary  in 
Federal  Trade  Commission,  Utility  Corporations,  op.  oit  supra  note  1,  Part 
73- A,  pp.  79-82. 

"This  explanation  of  subsection  (d)  is  stated  in  detail  by  Chairman 
i  Rayburn  in  Hearings  before  House  Committee  on  Interstate  and  Foreign 
Commerce,  74th  Cong.,  1st  Sess.  (1935)  330. 
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holding  company  of  competing  gas  and  electric  utilities  and 
its  consequences  were  no  longer  felt  to  be  the  proper  concern  j 
of  the  Congress.  On  the  contrary,  the  Senate  Committee  ex-  j 
plicitly  stated  that  the  policy  upon  which  the  previous  section  ! 
had  been  based  “was  essential  in  the  formulation  of  any  fed¬ 
eral  legislation  on  utility  holding  companies.40  It  was  of  the 
opinion,  however,  that  all  divestments  of  past  acquisitions  of 
both  utility  and  non-utility  properties  were  fundamentally 
part  of  the  integration  process  of  the  holding-company  sys-  j 
tern  and  consequently  should  take  place  when  Section  11  (b) 
became  operative  and  not  before.  Many  of  the  properties  had  j 
been  acquired  by  the  holding  companies  prior  to  the  Act  in  a 
manner  which  was  lawful,  at  least  in  the  sense  that  it  was 
beyond  the  effective  reach  of  state  law,  and  consequently,  as  j 
the  Committee  indicated,  their  divestment  or  retention  should  j 
.  be  governed  by  the  standards  under  which  properties  might 
be  retained  or  ordered  divested  pursuant  to  the  integration 
standards  of  Section  ll.41 


~  S.  Rep.  No.  621  on  S.  2796.  74th  Cong,  1st  Sess.  (1935)  29.  Cf.  Section 
1  (a)  (5)  of  the  Act,  which  states  that  public-utility  holding  companies  j 
are  affected  with  a  national  Interest  in  that  “their  activities  extending  j 
over  many  States  are  not  susceptible  of  effective  control  by  any  State 
and  make  difficult,  if  not  impossible,  effective  State  regulation  of  public-  * 
utility  companies.”  See  also  Section  1  (b)  (3)  of  the  Act,  which  declares 
on  the  basis  of  facts  disclosed  by  the  Federal  Trade  Commission  and  other 
reports  that  the  national  public  interest  and  “the  interest  of  consumers 
of  electric  energy  and  natural  and  manufactured  gas,  are  or  may  be  ad-  \ 
versely  affected  •  *  *  when  control  of  subsidiary  public-utility  com¬ 
panies  affects  the  accounting  practices  and  rate,  dividend,  and  other  poli¬ 
cies  of  such  companies  *  *  *.” 

41  This  explanation  is  set  forth  in  S.  Rep.  No.  621  on  S.  2796,  74th  Cong, 

1st  Sess.  (1935)  7: 

“Section  $  as  written  in  the  original  bill  has  been  completely  revised. 
The  original  section  restricted  the  business  of  holding  companies  after 
January  1,  1937,  to  the  utility  field  and  activities  reasonably  incidental 
thereto.  It  contained  additional  restrictions  with  regard  to  the  combina¬ 
tion  of  domestic  and  foreign  utilities  and  the  combination  of  gas  and  elec¬ 
tricity  in  the  same  system.  This  would  have  necessitated  the  disposing 
of  certain  interests  held  on  the  date  the  title  became  law,  even  before 
the  provisions  of  section  11  became  operative.  The  committee,  felt  that 
while  the  policy  upon  which  this  section  was  based  was  essential  in  the 
formulation  of  any  Federal  legislation  on  utility  holding  companies,  it 
did  not  think  that  the  section  should  make  it  unlawful  to  retain  (up  to 
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The  Congress,  in  other  words,  considered  that  the  most  ef¬ 
fective  approach  to  the  retention  or  divestment  of  all  past 
property  acquisitions  was  through  the  uniform  process  of 
integration  under  Section  11  (b)  (1),  and  that  this  process 
necessarily  would  resolve  the  problems  arising  from  holding- 
company  control  of  two  locally  competing  utilities  such  as 
*  gas  and  electric  companies.  For,  by  limiting  the  holding  com¬ 
pany  to  a  single  integrated  system,  which  for  the  reasons  pre¬ 
viously  discussed  would  preclude  the  retention  of  both  gas 
and  electric  utilities  within  such  system,43  and  also  by  pre¬ 
venting  under  Section  8  their  joint  acquisition  by  a  holding 
company  in  contravention  of  state  law,  the  statute  provided 
an  effective  means  of  restoring  local  authority  in  an  area  where 
it  had  been  frustrated  previously  by  the  holding-company  de¬ 
vice.  Petitioners  cannot  in  effect  alter  the  legislative  policy 
by  importing  into  Section  11  (b)  (1)  a  regulatory  scheme  which 
the  Congress  thought  appropriate  with  respect  to  future  ac¬ 
quisitions  but  which  it  did  not  consider  feasible  as  a  standard 
of  retainability  under  Section  11  (b)  (1).  See  North  Ameri¬ 
can  Co.  v.  SEC,  327  U.  S.  686, 710  (1946) ;  Public  Service  Com¬ 
mission  of  New  York  v.  SEC,  166  F.  2d  784,  787-88  (C.  A.  2, 
1947),  cert,  denied,  334  U.  S.  S3S.48 

the  time  that  section  11  may  require  divestment)  interests  in  businesses 
in  which  the  companies  were  lawfully  engaged  on  the  date  of  the  enact¬ 
ment  of  the  title,**  [Italics  supplied.] 

*  Local  needs  and  requirements  are  further  accommodated  under  Section 
11  (b)  (1)  by  permitting  the  gas  properties  to  be  retained  as  an  additional 
system  to  the  electric  system  where  under  the  ABC  clauses  it  is  shown  that 
there  is  a  real  economic  need  for  retaining  both  under  common  control  of 
the  holding  company.  See  Point  II  infra. 
m  In  the  Vorth  American  case  the  Supreme  Court  said : 

“It  is  true,  as  North  American  points  out,  that  other  sections  of  the  Act 
provide  for  the  regulation  of  many  activities  of  holding  companies  and  their 
subsidiaries,  activities  that  were  found  to  give  birth  to  many  of  the  evils 
about  which  Congress  was  concerned.  But  such  sections  regulate  future 
transactions,  whereas  f  11  (b)  (1)  is  concerned  with  the  existing  structures 
of  holding  company  systems.  These  structures  in  and  of  themselves  have 
been  found  by  Congress  to  constitute  an  evil  that  cannot  be  met  by  simply 
regulating  future  transactions.  Congress,  in  the  exercise  of  its  discretion, 
has  decided  that  it  is  necessary  to  reorganise  the  holding  company  structures. 
And  inasmuch  as  it  has  the  constitutional  power  to  do  so,  we  cannot  question 
the  appropriateness  or  propriety  of  its  decision.  Sunshine  Anthracite  Coal 
Co.  v.  Adkins,  310  U.  S.  381,  304.” 
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Fourth:  Petitioners  point  to  some  early  Commission  decisions 
under  Section  10  (c)  of  the  Act  in  which  the  Commission  ap-  [ 
proved  acquisitions  resulting  in  combinations  of  electric  and  j 
gas  properties.  Since  Section  10  (c)  conditions  Commission  j 
approval  upon  the  acquisition’s  not  being  detrimental  to  the 
carrying  out  of  the  provisions  of  Section  11  and  upon  its  tend-  | 
ing  toward  the  development  of  an  integrated  public-utility  sys-  j 
tern,  petitioners  contend  that  these  cases  are  inconsistent  with  j 
the  Commission’s  view  that  gas  and  electric  utilities  may  not  ! 
be  considered  part  of  a  single  integrated  system. 

Every  one  of  the  cases  referred  to  by  petitioners  involved  an  j 
intrasystem  acquisition  or  merger  in  which  there  was  no  en¬ 
largement  of  the  holding-company  system  in  question  but  | 
merely  the  elimination  of  an  intermediate  holding  company  or 
of  other  corporate  entities  within  the  system,  and  the  “acqui-  j 
sition”  involved  was  merely  a  shift  of  corporate  ownership  j 
within  the  holding-company  system.  For  example,  in  New  \ 
England  Power  Association,  1  SEC  473  (1936),  the  Commis-  I 
sion  approved  the  acquisition  by  that  association,  a  registered  j 
holding  company,  of  all  the  assets  of  a  subsidiary  association 
of  which  the  first  association  was  sole  beneficiary  and  share¬ 
holder.  Those  assets  consisted  of  the  securities  of  eighteen ' ; 
companies,  some  of  which  served  the  same  territory  with  gas 
as  were  served  by  others  with  electricity.  The  result  was  the  j 
elimination  of  the  intermediate  holding  company.  Again,  in  i 
Montana-DaJcota  Utilities  Company ,  1  SEC  299  (1936),  the  j 
Commission  approved  the  acquisition  by  the  applicant,  which  j 
was  both  a  holding  company  and  a  natural  gas  operating  com-  i 
pany,  of  all  the  assets  of  two  subsidiaries,  one  a  gas  operating 
utility  and  the  other  a  gas  and  electric  operating  utility,  with  j 
a  view  to  a  corporate  merger  of  all  three  companies  into  a  single  i 
entity. 

In  these  cases,  as  well  as  the  others  cited  by  petitioners,44  it  j 
was  obvious  that  the  “acquisitions”  would  tend  toward  com¬ 
pliance  with  the  requirements  of  Section  11.  The  Commission 
regarded  those  “acquisitions”  as  preliminary  steps  in  the  inte- 

- - “ — — — -  I 

44  East  St.  Louis  Light  d  Power  Co ^  2  SEC  361  (1987) ;  Keokuk  Electric  Co ^ 

2  SEC  963  (1937) ;  Iowa  Power  &  Light  Co „  3  SEC  379  (1938).  For  the 
remaining  cases  cited,  see  note  45  infra. 
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gration  process.  It  did  not  purport  to  make  a  definitive  deter¬ 
mination  as  to  which  properties  might  ultimately  be  retained 
by  the  holding  company  as  an  integrated  utility  system,  or 
perhaps  as  additional  integrated  systems.  That  determina¬ 
tion  was  obviously  to  be  the  subject  of  further  consideration 
in  subsequent  proceedings  under  Section  11  (b).45  As  the 
Commission  said  with  respect  to  these  cases  in  its  United  Gas 
Improvement  opinion,  injra  note  49,  9  SEC  at  79-80: 

*  *  *  in  a  Section  10  proceeding  we  are  not  required 
to  find  that  a  proposed  acquisition  tends  toward  the  de¬ 
velopment  of  a  single  integrated  system,  but  only 

**  See,  for  example,  Sioux  City  Oat  d  Electric  Co.,  3  SBC  64  (1988) ,  another 
of  the  cases  cited  by  petitioners.  That  case  involved  the  acquisition  by  the 
applicant  of  securities  of  a  non-aflHiated  operating  gas  company.  Sioux 
City  Gas  is  an  operating  utility  company  as  well  as  a  registered  holding 
company.  At  that  time  it  was  also  a  subsidiary  of  Penn  Western  Gas  and 
Electric  Co.,  a  registered  holding  company.  The  gas  company  proposed  to 
tie  acquired  was  operating  at  a  loss  and  testimony  in  the  record  showed  that 
it  could  be  put  on  a  profitable  basis  by  combining  its  operation  with  those 
of  the  adjoining  gas  companies  controlled  by  Sioux  City  Gas.  The  Commis¬ 
sion  found  that  the  acquisition  would  aid  in  the  integration  of  related 
operating  gas  properties.  The  geographic  limits  of  the  Integrated  system 
or  sytems  were  not  determined  at  that  time.  Since  then  Penn  Western  has 
disposed  of  its  interest  in  all  its  gas  and  electric  and  non-utility  properties 
except  Sioux  City  Gas  and  has  been  dissolved.  See  Penn  Western  Gas  and 
Electric  Co .,  4  SEC  159  (1938).  Sioux  City  Gas  has  recently  filed  a  plan 
under  Section  11  (e).  Holding  Company  Act  Release  No.  8829,  Feb.  3, 1949. 

CommontoeaUh  Edison  Co .,  2  SEC  709  (1937),  the  remaining  case  cited  by 
petitioners,  did  not  involve  an  acquisition  by  a  registered  holding  company 
or  a  subsidiary.  The  application  required  Commission  approval  under  Sec¬ 
tion  10  only  because  Section  9  (a)  (2)  makes  such  approval  a  condition  of 
the  acquisition  by  any  person  of  the  securities  of  any  public-utility  company 
if  the  acquirer  is,  or  by  virtue  of  such  acquisition  will  become,  an  “affiliate” 
within  the  meaning  of  Section  2  (a)  (11)  (A).  The  various  utility  com¬ 
panies  there  involved  operated  in  a  contiguous  territory  within  the  State 
of  Illinois,  and  their  substantial  electric  properties  were  interconnected 
although  two  of  the  companies  were  also  engaged  in  gas  operations.  The 
Commission  found  that  the  proposed  acquisitions  would  simplify  the  cor¬ 
porate  structure  of  these  companies  and  tend  to  bring  about  further  econo¬ 
mies.  The  proposed  acquisition  also  had  the  approval  of  the  Illinois  Com¬ 
merce  Commission.  In  view  of  the  foregoing,  and  since  all  of  the  operations 
were  substantially  intrastate,  the  Commission  concluded  that  the  proposed 
acquisition  was  in  all  respects  in  conformity  with  the  Act  and  granted  its 
approval  Commonwealth  Edison  Is  now  an  exempt  holding  company  under 
Section  3  (a)  (1)  of  the  Act,  being  primarily  an  operating  company.  See 
Commonicealth  Edison  Co.,  Holding  Company  Act  Release  No.  8331  (1948). 
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whether  the  acquisition  is  “detrimental  to  the  carrying 
out  of  the  provisions  of  section  11”  and  whether  “such 
acquisition  will  serve  the  public  interest  by  tending  to¬ 
wards  the  economical  and  efficient  development  of  an 
integrated  public  utility  system.”  In  other  words,  the  j 
findings  inherent  in  these  decisions  certainly  do  not 
mean  that  gas  properties  which  are  the  subject  of  the  j 
acquisition  are  regarded  as  a  proper  part  of  an  integrated  j 
system  of  electric  properties  of  the  acquiring  company, 
and  are  certainly  not  inconsistent  with  the  requirement  j 
that  in  the  ultimate,  over-all  consideration  of  the  system 
under  Section  11  (b)  (1)  the  gas  and  electric  properties  j 
will  be  considered  only  as  separate  systems. 

The  Commission  realized  from  the  beginning  that,  in  view  j 
of  the  tremendous  complexity  of  most  holding-company  sys¬ 
tems,  it  would  frequently  be  difficult  if  not  impossible  to  bring  j 
ajsystem  into  compliance  with  Section  11  in  one  fell  swoop,  j 
When  a  particular  step  is  indicated  as  tending  toward  bring-  j 
ing  the  holding-company  system  into  compliance  with  Section  j 
11,  the  Commission  orders  or  authorizes  that  step  without  re¬ 
gard  to  what  further  steps  may  ultimately  be  necessary  for  j 
complete  compliance.  See  United  Gas  Improvement  Co.  v.  i 
SEC ,  138  F.  2d  1010,  1013-16  (C.  A.  3,  1943).  In  this  very  | 
case,  for  example,  we  have  already  noted  (pages  9-10  supra i)  j 
that  the  Commission  approved  during  the  pendency  of  the  j 
Section  11  (b)  (1)  proceeding  a  substantial  reorganization  of  j 
Equitable  Gas,  since  consummated,  whereby  Equitable  Gas 
shifted  from  an  indirect  to  a  direct  subsidiary  of  Philadelphia  ] 
Company,  Pittsburgh  &  West  Virginia  ceased  to  be  a  holding  i 
company,  and  Finleyville  was  dissolved.4*  Since  many  hold-  j 
_  •  i 

m Or  consider  the  history  of  New  England  Power  Association  since  the! 
1986  decision*  cited  supra  page  45.  In  1946  the  Commission  approved  a! 
reorganization  plan  whereby  that  company  and  five  subholding  companies  | 
were  succeeded  by  a  single  holding  company  and  the  number  of  issues  of  * 
securities  of  the  former  six  holding  companies  was  reduced  from  eighteen 
to  two.  Xeic  England  Power  Ass’n,  Holding  Company  Act  Release  No.  6470 
(1946),  enforced,  66  T.  Supp.  378  (D.  Mass.  1946),  afTd  sub  nonu.  Lahti  v.j 
Veto  England  Potoer  Ays'n,  160  F.  2d  845  (C.  A.  1,  1947).  New  England 
Power  Association  was  itself  a  subsidiary  of  International  Hydro-Electric 
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ing-company  empires  were  put  together  with  such  circuity  and 
complexity  as  almost  to  defy  description,47  it  should  not  be 
surprising  that  occasionally  it  appears  necessary  or  appropriate 
to  the  Commission  to  approve  a  transaction  which  may  itself 
be  inconsistent  with  the  ultimate  Section  11  goal  because  that 
transaction  is  a  step  which  will  result  more  readily  in  ultimate 
compliance  with  that  section.  PfuUips  v.  SEC,  156  F.  2d  606 
(C.  A.  2, 1946),  was  such  a  case.  In  overruling  the  objections 
of  a  stockholder  to  a  Commission  order  approving  an  inter¬ 
mediate  reorganization  plan  under  Section  11  (e)  of  the  Act, 
the  court  stated  (at  609) : 

There  is  nothing  in  the  Act  which  says  every  order 
must  be  an  all-or-none  one,  and  that  strict  compliance 
with  the  ultimate  objective  must  be  forced  at  once — 
as  if  that  were  even  remotely  possible,  in  view  of  the 
intricacy  of  these  huge  financial  structures.  Rather  has 
it  been  recognized  throughout  that  the  Commission^ 
task  was  a  delicate  one,  that  a  principal  reason  for 
its  creation  was  “to  secure  the  benefit  of  special  knowl¬ 
edge  acquired  through  continuous  experience  in  a  diffi¬ 
cult  and  complicated  field,”  in  short,  that  the  Com¬ 
mission  should  act  its  role  of  technical  expert,  rather 
than  that  of  mere  policemen,  restricted  only  to  shaking 

System,  which  the  Commission  had  ordered  to  be  liquidated  in  1942.  In¬ 
ternational  Hydro-Electric  System,  11  SBC  888  (1942),  affd  sub  nom. 
Todd  v.  SEC,  1S7  F.  2d  475  (C.  A.  6, 1948). 

"  In  certain  cases,  as  the  Federal  Trade  Commission’s  and  this  Commis¬ 
sion’s  investigations  have  revealed,  holding  companies  deliberately  created 
corporate  complexities  to  baffle  state  commissions  or  to  circumvent  state 
inquiry  and  control.  In  Electric  Bond  &  Share  Co.,  9  SEC  917,  927  (1941), 
the  Commission  quoted  from  a  letter  written  by  the  president  of  the  holding 
company  in  1927:  “I  again  desire  to  impress  upon  you  the  importance,  in 
my  opinion,  of  scrambling  all  these  reorganizations  together  so  that  about 
the  only  thing  the  Pennsylvania  Commission  will  be  able  to  understand 
will  be  the  result  and  not  how  the  result  was  reached.  Root’s  reorganiza¬ 
tion,  in  my  opinion,  is  too  simple  and  too  easy  to  follow  ...”  In  a 
later  opinion.  Electric  Bond  d  Share  Con  11  S.  E.  C.  1146, 1176,  n.  71  (1942), 
the  Commission  found :  “Exhibits  in  evidence  in  the  present  proceeding  estab¬ 
lish  that  Bond  and  Share  consciously  employed  the  subholding  companies 
to  ’scramble,’  and  render  obscure  to  regulatory  bodies,  transactions  affect¬ 
ing  the  accounts  of  operating  companies.” 
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his  billy  at  possible  offenders.  SEC  v.  Associated  Gas  &  j 
Electric  Co.,  2  Cir.,  99  F.  2d  795,  798;  Douglas,  Democ-  j 
racy  and  Finance,  1940, 43. 

Fifth:  Petitioners  attempt  also  to  find  a  fatal  inconsistency 
between  the  Commission’s  position  here  and  its  decisions  un¬ 
der  Section  11  (e)  permitting  a  utility  engaged  in  both  gas 
and  electric  operations  to  be  severed  from  holding-company 
control,  and  hence  to  be  released  from  jurisdiction  under  the  1 
Act,  without  determining  whether  the  retention  of  both  types 
of  operations  is  permitted  under  Section  11  (b)  (1).  Since  j 
Commission  approval  of  a  reorganization  plan  under  Section 
11  (e)  is  conditioned  upon  its  being  necessary  to  effectuate  j 
the  provisions  of  Section  11  (b),  petitioners  argue  that  the  | 
effect  of  releasing  jurisdiction  was  to  hold  that  the  combina¬ 
tion  was  an  integrated  public-utility  system.  See,  e.  g.,  Pvb-  j 
He  Service  Corp.  of  New  Jersey ,  Holding  Company  Act  Re¬ 
lease  No.  8002  (1948),  where  the  Commission  approved  a  Sec¬ 
tion  11  (e)  plan  providing  for  the  liquidation  and  dissolution 
of  Public  Service  through  the  transfer  of  its  transportation  j 
and  gas  properties  to  its  subsidiary,  Public  Service  Electric  & 
Gas  Company,  an  operating  electric  and  gas  utility  company,  j 
and  the  distribution  among  the  parent's  security  holders  of  its  j 
holdings  of  the  subsidiary's  securities. 

The  short  answer  here  is  that  the  integration  requirements  j 
of  Section  11  (b)  (1)  apply  expressly  to  “the  holding-com¬ 
pany  system"  and  not  to  operating  companies  as  such.  Ac¬ 
cordingly,  where  the  holding  company  is  dissolved,  there  is  ! 
no  further  occasion  to  consider  the  applicability  of  Section  11  j 
(b)  (1)  to  the  operating  company  alone.  This  problem  as  to 
the  appropriateness  of  a  Section  11  (e)  plan  which  does  not  j 
disturb  the  combination  of  electricity  and  gas  under  common 
control  of  an  operating  company  was  carefully  considered 
by  the.  Commission  in  its  Public  Service  opinion  (Holding  I 
Company  Act  Release  No.  8002,  at  pp.  21-22).  As  the  Com-  j 
mission  there  stated,  it  does  not  consider  itself  powerless  to  j 
reject  plans  leaving  in  existence  common  control  of  unrelated  i 
operating  companies  just  because  they  happen  not  to  be  joined 
in  a  surviving  holding-company  system;  but  its  point  of  view 
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has  been  consistently  to  achieve  one  aim,  the  consummation 
“as  soon  as  practicable”  (Section  11  (b))  of  fair  plans  most 
closely  in  conformance  with  the  policy  of  the  Act.48 

The  situation  is  quite  different  when  it  is  contemplated  that 
the  holding  company  will  continue  to  control  both  gas  and 
electric  utility  properties.  That  is  the  case  here.  Although 
the  principal  order  of  the  Commission  here  under  review  re¬ 
quires  the  dissolution  of  Philadelphia  Company  under  Section 
11  (b)  (2)  of  the  Act,  that  mandate  results  only  from  the  fact 
that  Philadelphia  Company  otherwise  would  remain  as  a  hold¬ 
ing  company  over  a  single  subsidiary,  Duquesne;  if  the  electric 
properties  of  Duquesne  and  the  gas  properties  of  Equitable  Gas 
were  to  be  deemed  to  constitute  altogether  a  single  integrated 
utility  system,  as  petitioners  contend,  presumably  the  con¬ 
tinued  existence  of  Philadelphia  Company  would  be  justifiable 
under  the  statutory  standards,  or  at  least  Philadelphia  Com¬ 
pany  would  so  argue  (Brief,  p.  164). 

Sixth:  Unless  the  Commission's  construction  of  Section  2  (a) 
(29)  as  precluding  combined  electric  and  gas  properties  in  a  „ 
single  integrated  system  is  “plainly  erroneous,”  it  should  be 
given  “great  weight”  as  a  consistent  construction  of  the  Act 
by  the  agency  appointed  to  administer  it.  United  States  v. 
American  Trucking  Associations ,  Inc.,  310  U.  S.  534,  549 
(1940) ;  Gray  v.  Powell,  314  U.  S.  402, 411-13  (1941) ;  Noble  v. 
United  States,  319  U.  S.  88,  93,  n.  4  (1943) ;  Billings  v.  Trues- 
dell,  321  U.  S.  542,  552  (1944) ;  Boutell  v.  Walling,  327  U.  S. 
463, 471  (1946).  As  the  Court  of  Appeals  for  the  Second  Cir¬ 
cuit  has  stated  with  reference  to  the  same  statute:  “One  of  the 
principal  reasons  for  the  creation  of  such  a  bureau  is  to  secure 
the  benefit  of  special  knowledge  acquired  through  continuous 
experience  in  a  difficult  and  complicated  field.  Its  interpreta- 

*  As  the  Commission  pointed  oat  in  its  Public  Service  opinion  (Holding 
Company  Act  Release  No.  8002,  p.  21,  n.  18),  the  cross-appeals  to  the 
Supreme  Court  from  this  Court’s  judgment  reversing  the  Commission’s 
orders  under  Section  11  (b)  (1)  in  the  Engineer*  case  («i»pro  note  21)  were 
rendered  moot  when  Engineers  consummated  a  Section  11  (e)  plan  whereby 
Engineers  was  dissolved  and  there  were  distributed  its  holdings  of  securities 
of  Virginia  Electric  &  Power  Co.,  whose  combined  electric  and  gas  opera¬ 
tions  the  Commission  had  directed  to  be  severed  in  one  of  the  orders  under 
review. 
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tion  of  the  act  should  control  unless  plainly  erroneous.”  SEC  j 
y.  Associated  Gas  &  Electric  Co.,  99  F.  2d  795,  798  (C.  A.  2, 
1938). 

Petitioners  concede  this  canon  of  statutory  construction,  and 
they  concede  also  that  the  construction  adopted  by  the  Com-  I 
mission  in  this  case  has  been  its  consistent  interpretation,  at 
least  since  1941  (Brief,  pp.  58,  63).*  Petitioners7  brief  at-  j 
tempts  to  pervert  this  canon  of  statutory  construction  by  ar-  j 
guing  that  these  consistent  holdings  by  the  Commission  since  j 
1941  should  all  be  disregarded  because  of  a  single  case  decided  j 
by  the  Commission  in  the  very  early  days  of  the  Act.  Ameri¬ 
can  Water  Works  &  Electric  Co.,  Inc.,  2  SEC  972  (1937).  In  j 
that  case  the  Commission  approved  a  voluntary  plan  of  j 
simplification  under  Section  11  (e)  on  a  finding  that  the  electric 
and  gas  subsidiaries  of  the  holding  company  were  so  interrelated 
as  to  constitute  a  single  integrated  system.  The  Commission's  j 
experience  in  the  administration  of  Section  11  was  at  that  time  j 
very  limited;  it  was  in  the  days  of  the  informal  moratorium  | 
on  enforcement  of  the  Act  pending  the  Supreme  Court's  de-  | 
cision  on  the  constitutionality  of  the  registration  provisions,  j 
which  did  not  come  down  until  the  next  year.  Electric  Bond  j 

Share  Co.  v.  SEC,  303  U.  S.  419  (1938).  American  Water  j 
Works  was  one  of  the  few  holding  companies  of  any  size  then  j 
registered,  as  well  as  one  of  the  first  to  submit  a  voluntary  plan 
of  reorganization  under  Section  11  (e).  Yet  even  at-that  early 
date  the  Commission  was  obviously  influenced  in  its  holding 
by  the  fact  that  the  gas  operations  of  the  subsidiaries  of  Ameri¬ 
can  Water  Works  were  “inconsequential  in  comparison  with 
their  electric  operations”  (2  SEC  at  975) ;  and  the  Commis-  j 
sion  expressly  stated  in  its  later  decisions  that  it  had  permitted  j 
the  retention  of  the  gas  properties  of  American  Water  Works  | 

*  There  is  a  thorough  discussion  of  the  point  in  United  Go*  Improvement 
Co .,  9  SEC  52,  77-83  (1941),  ofT d,  138  F.  2d  1010  (C.  A.  3,  1913).  See  also  j 
Columbia  Gas  &  Electric  Corp ^  8  SEC  443,  462-83  (1941)  ;  North  American  ! 
Co.,  11  SEC  194,  215-16  (1942),  <WTd.  133  F.  2d  148  (C.  A.  2, 1943),  afTd  as  | 
to  constitutionality,  327  U.  S.  686  (1946) ;  Engineers  Public  Service  Co .,  12  j 
SEC  41,  56  (1942),  reifd  and  remanded ,  78  App.  D.  C.  199,  138  F.  2d  936  j 
(1943),  vacated  as  moot.  332  U.  S.  788  (1947) ;  Peoples  Light  A  Potcer  Co ^  j 
Holding  Company  Act  Release  No.  6000  (1945)  23.  The  Commission  has 
twice  reaffirmed  its  conclusions  in  this  very  proceeding  (2206a,  2686a).  (In  | 
none  of  these  appeals  was  the  question  of  retainability  of  electric  and  gas  j 
properties  in  a  single  integrated  system  involved.) 


because  they  were  retainable  even  under  the  ABC  standards 
of  Section  11  (b)  (1),  and  that  the  seemingly  contrary  lan¬ 
guage  of  the  American  Water  Works  case  as  to  the  retainability 
of  gas  and  electric  properties  in  a  single  integrated  system  was 
not  controlling.  See  Columbia  Gas  <&  Electric  Corp.,  supra , 
note  49,  8  SEC  at  463;  United  Gas  Improvement  Co.,  supra, 
note  49, 9  SEC  at  78-79. 

Of  course,  even  if  it  be  assumed  that  the  American  Water 
Works  case  is  on  its  face  squarely  inconsistent  with  the  Com¬ 
mission’s  later  holdings,  petitioners’  argument — which  would 
look  for  the  consistent  administrative  interpretation  not  to 
the  substantial  number  of  cases  decided  in  the  past  eight  years 
but  solely  to  the  first  case,  decided  when  the  Commission  was 
grappling  with  a  new  and  complicated  statute — overlooks  the 
‘‘benefit  of  special  knowledge  acquired  through  continuous  ex- 
'perience  in  a  difficult  and  complicated  field,”  which  the  Court 
of  Appeals  held  in  the  Associated  Gas  case  was  one  of  the  prin¬ 
cipal  reasons  for  the  creation  of  such  an  agency,  and  presum¬ 
ably  the  reason  great  weight  should  be  given  to  the  agency’s 
interpretation  of  the  statute  unless  it  is  plainly  erroneous. 
The  Commission  now  believes  that  its  present  construction  of 
the  phrase  "integrated  public-utility  system”  carries  out  the 
legislative  intention.  Cf.  Helvering  v.  WUshire  OH  Co.,  308 
U.  S.  90  (1939) ;  Dairymen's  League  Cooperative  Ass’n,  Inc.  v. 
Brannon,  —  F.  2d  —  (C.  A.  2,  Feb.  1,  1949).  In  the  words  of 
Pitt  to  Walpole,  there  is  no  rule  requiring  the  Commission  to 
be  "ignorant  in  spite  of  experience.” 

We  have  shown  that  our  view  against  the  combination  of 
electric  and  gas  operations  in  a  single  integrated  public-utility 
system  is  required  by  the  language  of  the  statute,  its  legisla¬ 
tive  history,  and  the  Commission’s  consistent  administration. 
The  inference  is  compelling  to  us  that  petitioners  are  trying  to 
read  Section  2  (a)  (29)  in  such  a  way  as  to  evade  the  condi¬ 
tion  imposed  by  clause  (A)  of  Section  11.  (b)  (1)  upon  the 
retention  of  an  additional  system — a  condition  which  the  Com¬ 
mission  found  was  not  satisfied.50  Under  their  construction 

.  ,**  The  Commission  found  that  there  was  no  problem  as  to  clause  (B) 
(2687a),  and  petitioners  apparently  feel  that  they  can  meet  clause  (C). 
The  Commission  found  it  unnecessary  to  consider  that  clause,  since  all 
three  clauses  are  cumulative  (2735a). 
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it  is  difficult  fix*  us  to  see  bow  it  would  ever  be  necessary  to  I 
come  to  a  consideration  of  clause  (A)  when  a  combination  of 
gas  and  electric  properties  is  involved  As  we  see  it,  the  case 
for  or  against  retention  of  the  properties  of  Duquesne  and 
Equitable  Gas  in  a  single  holding-company  system  turns  on  \ 
the  question  of  compliance  with  clause  (A),  and  it  is  that  ques-  j 
tion  to  which  we  now  address  ourselves. 


The  Commission  correctly  ruled  that  the  natural  gas  prop¬ 
erties  are  not  retainable  as  an  additional  system  to  the 
electric  system  of  Duquesne 

On  the  assumption  that  its  gas  and  electric  properties  are  i 
not  retainable  as  a  single  integrated  system,  Philadelphia  Com-  j 
pany  designated  Duquesne  as  its  principal  system  and  claimed  j 
that  it  was  entitled  to  retain  its  gas  properties  as  an  additional 
system  in  accordance  with  the  ABC  standards  of  Section  11 
(b)  (1)  (125a-126a).  The  Commission  found  that  the  record  j 
failed  to  establish  compliance  with  clause  (A),  and  hence 
ordered  divestment  of  the  gas  properties  (2734a-2735a,  2782a-  i 
2783a).81  j 

It  is  not  disputed  by  petitioners  that  the  ABC  requirements  j 
are  cumulative”  Their  objections  may  be  summarized  as  j 
follows:  (A)  the  Commission  improperly  ruled  that  the  bur¬ 
den  of  proof  as  to  loss  of  substantial  economies  was  upon  peti-  j 
tioners;  (B)  the  Commission  did  not  properly  interpret  the 
statutory  requirements  of  clause  (A) ;  (C)  the  record  shows 
that  divestment  of  the  gas  system  would  result  in  a  “loss  of  j 
substantial  economies”  under  the  test  prescribed  in  clause  (A)  ;. 
(D)  petitioners  were  denied  adequate  opportunity  to  present 
their  case  under  clause  (A)  and  were  therefore  denied  due  proc¬ 
ess  of  law.  We  answer  these  contentions  seriatim. 

•  i 

*  See  note  SO  wpra. 

“  North  American  Co.  v.  BEG,  133  F.  2d  148, 152  (C.  A.  2, 1943) ,  affd  at  to 
constitutionality,  327  U.  S.  686  (1946). 


/ 


54 


A.  The  harden  of  proof  is  on  petitioners  to  establish  compliance  with 

clause  (A) 

Petitioners  (Brief,  p.  47)  urge  that  the  burden  of  proof  with 
respect  to  clause  (A)  is  on  the  Commission,  and  not  on  the 
holding  company  as  the  Commission  ruled  (2701a) .  Posturing 
arguments  over  this  record  in  terms  of  burden  of  proof  tends 
to  obscure  the  true  nature  of  the  record.  This  is  not  a  case  in 
which  the  Commission  was  called  on  to  make  a  decision  on  a 
barren  record,  so  that  its  determination  had  to  hinge  on  a  dis¬ 
positive  allocation  of  “burden  of  proof”  in  the  sense  in  which 
a  jury  is  charged  concerning  that  burden.  On  the  contrary, 
whoever  has  the  burden  (and  we  do  not  concede  that  anyone 
but  petitioners  has  it),  the  record  contains  a  thorough  explora¬ 
tion  of  the  facts,  and  there  is  enough  in  the  record  (as  will 
appear  from  our  subsequent  discussion)  to  demonstrate  that 
additions  to  it  would  be  little  more  than  cumulative.  Never¬ 
theless,  in  terms  of  “burden  of  proof’  we  think  petitioners  are 
clearly  in  error  in  their  contention  for  a  number  of  reasons: 

First:  As  is  obvious  from  the  face  of  the  statute,  and  as  we 
shall  show  by  reference  to  the  legislative  history  in  Point  II-B 
of  this  argument,  Section  11  (b)  (1)  contemplates  that  each 
holding-company  system  be  generally  limited  in  its  operations 
to  a  single  integrated  utility  system  and  it  was  the  legislative 
intention  that  an  additional  utility  system  be  permitted  only 
in  exceptional  circumstances.  These  circumstances  are  speci¬ 
fied  in  the  ABC  clauses,  which  take  the  form  of  a  proviso  to  the 
integration  mandate.  It  is  a  settled  principle  of  statutory  con¬ 
struction  that  a  proviso  “merely  creates  an  exception,  which 
has  been  said  to  be  the  general  purpose  of  such  clauses.” 
Schlemmer  v.  Buffalo,  Rochester  &  Pittsburgh  Ry.  Co.,  205 
U.  S.  1, 10  (1906).  “The  general  rule  of  law  is,  that  a  proviso 
carves  special  exceptions  only  out  of  the  body  of  the  act;  and 
those  who  set  up  any  such  exception  must  establish  it,  as  being 
within  the  words  as  well  as  the  reason  thereof.”  Ryan  v.  Car¬ 
ter,  93  U.  S.  78, 83  ( 1876) .  Accordingly,  as  Mr.  Justice  Holmes 
stated  in  the  Schlemmer  case,  supra,  “if  the  defendant  wished 
to  rely  upon  [the]  proviso,  the  burden  was  upon  it  to  bring 
itself  within  the  exception.”  Indeed,  as  this  Court  has  held 
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in  construing  an  exception  in  the  Internal  Revenue  Code,  it 
is  not  only  required  that  “One  claiming  the  benefit  of  a  statu¬ 
tory  exception  must  bring  himself  explicitly  within  it,”  but  it 
is  a  further  rule  of  construction  that  a  “statute  granting  a  spe¬ 
cial  privilege  is  always  to  be  taken  most  strongly  in  favor  of  the 
public.”  VondermuKll  v.  Helvering ,  64  App.  D.  C.  137, 138,  75  j. 
F.  2d  656, 657  ( 1935) ;  see  also  SEC  v.  Sunbeam  Gold  Mines  Co., 
95  F.  2d  699, 071  (C.  A.  9, 1938).  '  j 

It  is  thus  immaterial  that  the  Commission  is  the  proponent  [ 
in  a  proceeding  under  Section  11  (b)  (1).“  In  all  the  cases  1 
cited  in  the  preceding  paragraph  the  plaintiff,  of  course,  had  j 
the  ultimate  burden  of  proof,  but  the  defendant  was  held  to  the  ] 
burden  of  establishing  compliance  with  the  statutory  proviso  j 
or  exception.  If  petitioners’  argument  were  applied  to  other 
portions  of  the  statute,  the  Commission,  when  bringing  an  in¬ 
junction  action,  for  example,  under  Section  18  (f)  of  the  Act, 

49  Stat.  832, 15  U.  S.  C.  §  79r  (f),  to  restrain  an  unregistered  j 
holding  company  from  engaging  in  any  of  the  activities  which  j 
are  made  unlawful  by  Section  4  (a),  49  Stat.  812, 15  U.  S.  C.  j 
§  79d  (a),  would  have  the  burden  of  negativing  all  the  j 
exemptions  contemplated  by  Section  3  (a),  49  Stat.  810,  15  ! 
U.  S.  C.  §  79c  (a) .  And  presumably  the  same  rule  would  apply  1 
under  other  statutes — for  example,  the  Securities  Act  of  1933, 
which  contains  more  than  a  dozen  exemptions  from  the  pro¬ 
vision  of  Section  5,  48  Stat.  77,  15  U.  S.  C.  §  77e,  that  no  se-  j 
curity  shall  be  sold  by  use  of  the  mails  or  any  instrumentality  i 
of  interstate  commerce  unless  it  has  been  registered  with  the  j 
Commission.  Although  the  Commission  has  not  had  many  i 
occasions  to  bring  injunctive  actions  under  the  Holding  Com-  \ 
pany  Act,  it  is  continually  bringing  such  actions  to  restrain 
violations  of  Section  5  of  the  Securities  Act,  and  the  Commis-  ! 
sion  has  never  been  required  to  plead  or  prove  the  non-existence 

of  exemptions.  Quite  the  contrary,  in  the  Sunbeam  Gold  J 

■  ■  — 11 

**  The  fact  is  that  petitioners’  intimation  (Brief,  pp.  38-37)  that  the 
Commission’s  notice  and  order  for  hearing  alleged  that  Philadelphia  Com-  I 
pany  could  not  retain  both  the  gas  and  the  electric  systems  is  incorrect  The  j 
document  specifically  states  that  one  of  the  issues  to  he  determined  is  j 
whether  both  systems  are  retainable  in  accordance  with  the  requirements  : 
of  clauses  (A)  and  (O)  of  Section  11  (b)  (1)  (73a-76a)_. 
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Mines  case,  supra,  where  the  defendant  in  an  injunction  action 
under  Section  5  of  the  Securities  Act  claimed  that  the  trans¬ 
action  complained  of  was  exempted  by  Section  4  (1),  48  Stat. 
77, 15  U.  S.  C.  §  77d  (1),  as  “not  involving  any  public  offering,” 
the  Court  of  Appeals  held : 

Being  an  exception  from  the  general  policy  of  the  act, 
anyone  claiming  to  be  within  its  terms  has  the  burden 
of  proof  that  he  belongs  to  the  excepted  class — that  is, 
that  his  offer  is  not  to  the  public.  [Citing  the  Schlemmer 
case,  supra. ] 

Furthermore,  the  terms  of  such  an  exception  to  the 
“general  policy”  of  the  act  must  be  “strictly  construed” 
against  the  claimant  of  its  benefit.  Spokane  &  Inland 

R.  Co.  v.  U.  S.,  241  U.  S.  344, 350, 36  S.  Ct.  668,  60  L.  Ed. 
1037. 

It  follows  that  this  Court  was  clearly  correct  when  it  pro¬ 
ceeded  on  the  assumption  in  the  Engineers  case,  supra  note  21, 
that  the  burden  was  on  the  holding  company  to  establish  com¬ 
pliance  with  clause  (A).54 

Second:  Petitioners  attempt  to  buttress  their  argument  by 
reference  to  Section  11  (a),  49  Stat.  820, 15  U.  S.  C.  §  79k  (a). 
This  section  requires  that  the  Commission  examine  the  corpo¬ 
rate  structure  of  every  registered  holding  company  and  the  re¬ 
lationship  of  the  various  companies  in  the  system  for  the 
purpose  of  determining  the  extent  to  which  unnecessary  com¬ 
plexities  in  the  system  may  be  eliminated  and  the  properties 
confined  to  those  necessary  or  appropriate  to  the  operations  of 
an  integrated  public-utility  system.®  Section  11  (a),  we  sub- 

“78  App.  D.  C.  190. 207, 138  F.  2d  938, 944:  “It  seems  dear  that  the  Coxa- 
mission  understood  its  duty  when  it  required  a  clear  and  convincing  show¬ 
ing  that  the  operational  savings  through  combination  would  be  sufficient 
to  support  a  finding  that  such  single  item  of  saving  would  constitute  an 
overall  substantial  economy.  •  •  •  Here  is  a  broad  field,  as  it  seems 
to  us,  that  was  within  the  area  of  the  required  showing  by  the  petitioner." 
The  minority  opinion  did  not  differ  with  the  majority  on  this  point. 

•This  section  provides: 

"It  shall  be  the  duty  of  the  Commission  to  examine  the  corporate  struc¬ 
ture  of  every  registered  holding  company  and  subsidiary  company  thereof, 
the  relationships  among  the  companies  in  the  holding-company  system  of 
every  such  company  and  the  character  of  the  interests  thereof  and  the 
properties  owned  or  controlled  thereby  to  determine  the  extent  to  which 
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mit,  must  be  read  with  Section  11  (b),  which  provides  that  the 
Commission  shall  enter  an  order  thereunder  “after  notice  and 
opportunity  for  hearing.”  Obviously,  Section  11  (a)  relates 
to  the  ex  parte  inquiry  prior  to  the  hearing.  It  is  only  a  “pre¬ 
liminary”3*  investigation  and  its  purpose  is  to  provide  the 
Commission  with  information  on  the  basis  of  which  the  pro¬ 
ceedings  are  instituted  and  the  issues  defined.  Where  the  bur¬ 
den  of  proof  lies  on  any  specific  issue  in  the  case  rests  upon  the 
requirements  of  Section  11  (b). 

Third:  Petitioners  refer  also  (Brief,  p.  46)  to  Section  7  (c) 
of  the  Administrative  Procedure  Act,  60  Stat.  241,  5  U.  S.  C. 
§  1006c,  which  provides  that  “Except  as  statutes  otherwise  pro¬ 
vide,  the  proponent  of  a  rule  or  order  shall  have  the  burden  of 
proof.”  The  technical  answer  is  that  the  Administrative  Pro¬ 
cedure  Act  does  not  apply  to  this  proceeding,  which  was  ini¬ 
tiated  on  March  6, 1940  (2673a).57  However,  the  Administra¬ 
tive  Procedure  Act  would  not  change  the  picture  in  any  event; 
for  petitioners  themselves  admit  (Brief,  p.  46,  n.  1)  that  the 
provision  as  to  burden  of  proof  in  Section  7  (c)  is  “but  a  restate¬ 
ment  of  existing  law.” 58 


the  corporate  structure  of  such  holding-company  system  and  the  companies 
therein  may  be  simplified,  unnecessary  complexities  therein  eliminated, 
voting  power  fairly  and  equitably  distributed  among  the  holders  of  securi¬ 
ties  thereof,  and  the  properties  and  business  thereof  confined  to  those  neces¬ 
sary  or  appropriate  to  the  operations  of  an  integrated  public-utility  system.” 

°*  Commonwealth  &  Southern  Corp.  v.  SEC,  134  F.  2d  747,  751  (C.  A.  3, 
1943)  ;  cl.  North  American  Co.  v.  SEC,  133  F.  2d  148,  151  (C.  A.  2,  1943), 
alfd  as  to  constitutionality,  327  U.  S.  686  (1946). 

ST  The  proceeding  was  ordered  to  be  reconvened  on  December  5,  1946 
(30a),  but  this  did  not  make  it  a  new  proceeding.  Moreover,  under  Sec¬ 
tion  12  of  the  Administrative  Procedure  Act,  60  Stat.  244,  5  U.  S.  C.  §  1011, 
Section  7  of  that  Act  did  not  become  effective  until  six  months  after  its 
approval,  or  December  11,  1946,  six  days  after  the  reconvening  of  this 
proceeding,  and  Section  12  provides  that  “no  procedural  requirement  shall 
be  mandatory  as  to  any  agency  proceeding  initiated  prior  to  the  effective 
date  of  such  requirement.” 

“  The  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act 
(1917)  states  (at  75)  with  reference  to  Secton  7  (c) :  “There  is  some  indi¬ 
cation  that  the  term  ‘burden  of  proof*  was  not  employed  in  any  strict  sense, 
but  rather  as  synonymous  with  the  ‘burden  of  going  forward.’”  This  is 
followed  by  a  footnote:  “Thus,  in  Sen.  Rep.  p.  22  (Sen.  Doc.  p.  208),  it  is 
stated :  ‘That  the  proponent  of  a  rule  or  order  has  the  burden  of  proof  means 
826243 — 19 - 5 
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Fourth:  Petitioners’  final  argument  with  respect  to  burden 
of  proof  is  that  the  Commission  erred  in  describing  the  burden 
qualitatively  as  requiring  that  the  retainability  of  the  gas  sys¬ 
tem  be  demonstrated  by  “clear  and  convincing  evidence”" 
(2701a).  Even  if  the. burden  of  proof  is  upon  them,  pe¬ 
titioners  urge  (Brief,  p.  51),  all  that  is  necessary  is  pa-oof  by  a 
preponderance  of  the  evidence.  The  Commission  borrowed 
the  “dear  and  convincing”  phrase  from  its  earlier  opinion  in 
Engineers  Public  Service  Company,  12  SEC  41,  61  (1942). 
It  is  apparent  from  that  opinion  that  all  the  Commission  meant 
was  that,  since  the  clause  (A)  requirement  is  an  exception  to 
a  clearly  expressed  general  policy,  it  must  be  strictly  construed,, 
particularly  in  view  of  the  fact  that  the  Congress  was  informed 
that  some  loss  of  economies  of  the  sort  usually  involved  in 
these  situations — in  joint  administrative,  clerical  and  super¬ 
visory  services  and  the  use  of  joint  facilities — almost  inevitably 
would  accompany  separation  of  jointly  controlled  utility  sys¬ 
tems.**  Consequently,  whatever  legal  effect  the  phrase  “clear 
and  convincing  evidence”  might  have  in  the  context  of  an  in¬ 
struction  to  a  jury,  it  is  clear  that  the  phrase  was  properly  used 
in  the  Commission’s  Findings  and  Opinion,  and  the  majority 
of  this  Court  so  held  in  the  Engineers  case,  as  we  have  already 
observed  (note  54  supra ).*° 

not  only  that  the  party  initiating  the  proceeding  has  the  general  burden 
of  coming  forward  with  a  prima  fade  case  but  that  other  parties,  who  are- 
proponents  of  some  different  result,  also  for  that  purpose  have  a  burden  to 
maintain.*  See  also  H.  R.  Rep.  p.  36  ( Sen.  Doc.  p.  270).” 

"  Hearings  before  House  Committee  on  Interstate  and  Foreign  Commerce 
on  H.  R.  5423,  74th  Cong.,  1st  Sess.  (1935)  Part  2,  pp.  1249, 1402-03, 1530-31, 
Part  3,  pp.  2257-77.  The  majority  of  this  Court  similarly  concluded  in  the 
Engineers  case  (note  21  mpra)  that  “a  material  saving  In  operational  ex¬ 
pense  •  *  *,  to  some  extent  at  least,  would  normally  be  ex¬ 
pected  •  • 

“A  similar  argument  was  unsuccessfully  advanced  by  Equitable  Gas,  one 
of  the  petitioners  herein.  In  Equitable  Gas  Co.  v.  Pennsylvania  Public  Utility 
Commission,  160  Pa.  Super.  458,  51  A.  2d  497  (1947).  In  that  case  the  state 
commission  in  denying  a  rate  increase  had  stated  that  the  burden  of  proof 
was  on  the  proponent  of  the  rate  increase  and  must  be  “clearly”  shown.  On 
review  it  was  urged  that  this  “imposed  a  heavier  burden  of  proof  than  that 
required  by  law.”  The  court  rejected  this  argument,  stating : 

“We  do  not  gather  that  the  commission  intended  to  place  a  greater  burden 
on  appellant  than  required.  The  use  of  the  word  ‘dearly*  in  the  commis¬ 
sion’s  phraseology  was  not  intended  to  require  more  than  what  we  said  in. 
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In  any  event  petitioners  certainly  have  the  burden  in  this 
.  Court ,  if  they  are  to  obtain  reversal  of  the  Commission’s  order,-  j 
of  demonstrating  that  upon  the  record  the  Commission  was  i 
required  to  find  affirmatively  that  substantial  economies  would 
be  lost  upon  divestment — in  other  words,  that  the  facts  in  the 
record  are  so  clear  and  convincing  that  they  left  the  Com¬ 
mission  no  reasonable  choice  but  to  make  a  finding  that  clause  | 
(A)  was  satisfied.  This  is  nothing  more  than  an  application 
of  the  “substantial  evidence”  test  of  Section  24  (a)  of  the  Act  ** 
in  the  context  where  the  burden  of  proof  in  the  administrative 
proceeding  is  on  the  holding  company  rather  than  on  the  Com¬ 
mission.  As  this  Court  stated  in  American  Gas  and  Electric 
Co.  v.  SEC ,  77  App.  D.  C.  174, 182, 134  F.  2d  633,  641  (1943), 
cert,  denied ,  319  U.  S.  763  (1943),  a  case  arising  under  this  j 
same  Act:  “The  record  may  be  such  as  to  sustain  either  a  j 
negative  or  affirmative  finding  by  the  Commission.  *  *  * 
The  judicial  function  is  exhausted  when  there  is  found  a  ra-  | 
tional  basis  for  the  conclusions  of  the  Commission  after  a  fair 
and  adequate  hearing.” 82  If  the  burden  were  on  the  Com¬ 
mission  at  the  administrative  level,  the  Court  would  thus  ex¬ 
haust  its  function  upon  finding  a  rational  basis  for  the  Com-  j 
mission’s  findings.  By  the  same  token,  if  the  Commission  is 
here  correct  in  its  position  that  the  burden  of  proof  with  re-  j 
spect  to  clause  (A)  is  upon  petitioners,  the  Court  should  re¬ 
view  the  Commission’s  failure  to  find  compliance  with  clause 
(A)  only  to  the  extent  of  determining  whether  there  was  “a  ■ 
rational  basis”  for  the  Commission’s  conclusion — in  other  | 
words,  whether  the  evidence  in  the  record  is  so  one-sided  that 
the  Commission  had  no  reasonable  choice  but  to  find  that  peti-  ! 
tioners  had  satisfied  clause  (A). 

St.  Clair  Coal  Co.  v.  Public  Service  Commission  et  al.,  79  Pa.  Soper. 
528,  and  Wayne  Public  Safety  Association  v.  Public  Service  Commission  et  j 
al.,  94  Pa.  Super.  228.  In  the  latter  case  we  said  (94  Pa.  Super,  at  page 
236) :  ‘In  general  terms  the  burden  it  [the  utility]  is  required  to  meet  is  that 
the  evidence  offered  be  sufficient  in  quantity  and  quality  to  satisfy  a  reason¬ 
able  mind  that  the  facts  are  as  alleged.’  A  reading  of  the  commission’s 
order  indicates  an  adherence  to  this  rule.” 

“  “The  findings  of  the  Commission  as  to  the  facts,  if  supported  by  sub¬ 
stantial  evidence,  shall  be  conclusive.’’ 

•The  same  test  had  earlier  been  applied  by  the  Supreme  Court  in 
Rochester  Telephone  Corp.  v.  United  States,  397  U.  S.  125, 145-46  (1939). 
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R.  The  Commission  correctly  construed  the  phrase  “substantial  economies” 

in  danse  (A) 

Basic  to  a  proper  understanding  of  the  meaning  of  the  term 
“substantial  economies”  in  clause  (A)  is  that  the  retention 
of  an  additional  integrated  system  is  by  the  very  terms  of  Sec¬ 
tion  11  (b)  (1)  an  exception  to  the  general  statutory  scheme 
of  limiting  the  holding  company  to  a  single  integrated  system. 
The  underlying  premise  of  Section  11  is  that  an  indefinite  ex¬ 
tension  of  the  field  of  operations  of  a  holding-company  system 
is  not  conducive  to  efficiency,  or,  in  any  event,  does  not  result 
in  efficiencies  commensurate  with  the  social  and  economic  dis¬ 
advantage  involved.  As  was  said  in  the  report  of  the  National 
Power  Policy  Committee  (op.  cit.  supra  note  28,  at  4),  “inten¬ 
sification  of  economic  power  beyond  the  point  of  proved  econ¬ 
omies  not  only  is  susceptible  of  grave  abuse  but  is  a  form  of 
private  socialism  inimical  to  the  functioning  of  democratic  in¬ 
stitutions  and  the  welfare  of  a  free  people.” 

This  philosophy  is  reflected  in  the  legislative  history.  In 
the  original  draft  of  the  bill  and  in  S.  2796  as  first  passed  by  the 
Senate,  there  were  no  provisions  for  the  retention  of  more  than 
one  system.  In  the  earlier  drafts  it  was  contemplated  that  each 
holding  company  would  be  limited  to  a  single  geographically 
and  economically  integrated  system.  Indeed,  it  was  provided 
that  every  holding  company  should  be  dissolved  save  under  the 
exceptional  circumstances  where  the  Federal  Power  Commis¬ 
sion  certified  that  continuance  of  the  holding  company  was 
necessary  for  the  proper  functioning  of  the  integrated  system.®3 
These  provisions  were  amended  by  the  House  to  permit  the 
holding  company  to  retain  one  or  more  additional  systems  if 
such  retention  was  consistent  with  the  public  interest.64  The 
House  substitute  was  criticized  on  the  ground  that  it  was  too 
indefinite  as  an  effective  administrative  guide 65  and  so  broad 

-  “S.  Rep.  No.  621  on  S.  2796,  74th  Cong.,  1st  Sess.  (1935)  32;  Hearings 
before  House  Committee  on  Interstate  and  Foreign  Commerce  on  H.  R. 
5423,  74th  Cong.,  1st  Sess.  (1935)  333-34. 

“H.  E.  Rep.  No.  1318  on  S.  2796,  74th  Cong.,  1st  Sess.  (1935)  17. 

“Letter  of  Joseph  P.  Kennedy,  then  Chairman  of  this  Commission,  79 
Cong.  Bee.  10838  (July  9,  1935). 


as  to  defeat  the  basic  purpose  of  Section  1 l.66  The  present  pro-  j 
visions  in  the  ABC  clauses,  adopted  in  conference,  set  forth  j 
the  concrete  and  limited  circumstances  under  which  retain-  ! 
ability  of  an  additional  system  or  systems  is  permitted. 

These  provisions  do  not  reflect  any  substantial  change  in] 
basic  policy.  The  underlying  purpose  of  the  statute  as  ex¬ 
pressed  in  Section  11  (b)  (1)  is  to  limit  the  holding  company 
to  a  single  integrated  system,  which,  as  the  Congress  concluded, 
was  the  most  effective  means  of  eliminating  the  various  abuses 
of  the  public-utility  holding  company.67  This  is  further  em¬ 
phasized  by  clauses  (B)  and  (C),  which  require  that  the  addi¬ 
tional  system  be  geographically  close  to  the  principal  system! 
and  that  the  combined  operating  area  be  not  so  large  as  to  im¬ 
pair  the  advantages  of  localized  management,  efficiency  of 
operation  or  effectiveness  of  regulation — limitations  which 
closely  parallel  some  of  the  requirements  of  the  single  inte¬ 
grated  system  under  Section  2  (a)  (29).  Retention  of  the 
additional  system  was  intended  only  under  the  exceptional 
exigencies  where  under  clause  (A)  the  additional  system  “can¬ 
not  be  operated  as  an  independent  system  without  the  loss  of 
substantial  economies  which  can  be  secured  by  the  retention 
of  control  by  such  holding  company  *  *  *  j 

The  scope  of  the  exception  which  the  Congress  intended 
under  the  ABC  standards  is  revealed  also  by  the  Conference 
Report.  After  emphasizing  explicitly  that  both  the  Senate 
and  the  House  bills  required  the  holding  company  to  limit  its 
operations  to  a  single  integrated  system,  the  Report  states: 

! 

The  substitute,  therefore,  makes  provision  to  meet  the 
situation  where  a  holding  company  can  show  a  real  eco¬ 
nomic  need  on  the  part  of  additional  integrated  systems 
for  permitting  the  holding  company  to  keep  these  addi¬ 
tional  systems  under  localized  management  with  a  prin¬ 
cipal  integrated  system.  [Italics  supplied.] 68 

**  Additional  Viows  of  Congressman  Eicher,  H.  R.  Rep.  No.  1318  on  S.  2796, 
74th  Cong.,  1st  Sess.  (1933)  43.  j 

"Oonf.  Rep.,  EL  R.  Rep.  No.  1908,  74th  Cong.,  1st  Sess.  (1935)  70  states: 
“The  conference  substitute  meets  the  House  desire  to  provide  for  further 
flexibility  by  the  statement  of  additional  definite  and  concrete  circumstances 
under  which  exception  should  be  made  to  the  form  of  one  integrated  system.” 

"H.  R.  Rep.  No.  1903,  74th  Cong.,  1st  Sess.  (1935)  71. 
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This  was  further  elaborated  by  Senator  Wheeler,  one  of  the 
chief  architects  and  sponsors  of  the  bill,  who  stated: 

Since  both  bills  accepted  the  proposition  that  a  holding 
company  should  normally  be  limited  to  one  integrated 
system ,  my  colleagues  and  I  conceived  it  to  be  our  task 
to  find  what  concrete  exceptions,  if  any,  could  be  made  to 
this  rule  that  would  satisfy  the  demand  of  the  House  for 
some  greater  flexibility.  After  considerable  discussion 
the  Senate  conferees  concluded  that  the  furthest  conces¬ 
sion  they  could  make  would  be  to  permit  the  Commission 
to  allow  a  holding  company  to  control  more  than  one  inte¬ 
grated  system  if  [among  other  tests]  the  additional  sys¬ 
tems  were  in  the  same  region  as  the  principal  system  and 
were  so  small  that  they  were  incapable  of  independent 
economical  operation  *  *  *  [Italics  supplied.] 68 

This  was  also  the  understanding  of  some  members  of  the  Con¬ 
gress  who  were  opposed  to  the  extremely  limited  scope  of  the 
amendment  and  apparently  favored  the  House  bill.70  Finally, 

*79  Cong.  Bee.  14479  (Aug.  24,  1935).  While  his  statement  was  made 
after  the  vote  on  the  bill  (though  before  it  was  signed  by  the  President), 
Senator  Wheeler  was  certainly  in  a  position  to  speak  with  authority.  Under 
these  circumstances,  his  statement,  which  is  a  matter  of  public  record, 
provides  a  relevant  aid  to  the  interpretation  of  the  statute,  and  has  been  so 
considered  by  this  Court,  See  Engineers  Public  Service  Co.  v.  SEC,  78  App. 
D.  C  199,  205,  138  F.  2d  936,  942  (1943),  vacated  as  moot ,  332  U.  S.  788 
(1947).  See  also  United  States  v.  Dickerson,  310  U.  S.  554,  562  (1940). 

"  See,  for  example,  the  statement  of  Representative  Huddlestone:  “The 
proposed  section  11  *  *  •  requires  the  dissolution  of  all  holding  com¬ 
panies  other  than  those  of  the  first  and  second  degree,  and  in  practical 
effect  restricts  each  of  them  to  a  single  utility  system.”  79  Cong.  Bee. 
14167  (Aug.  22,  1935).  Representative  Huddlestone  was  one  of  the  man¬ 
agers  on  the  part  of  the  House  in  the  Conference  Committee. 

likewise  Representative  Cooper  of  Ohio:  “I  submit  to  you  that  the  ex¬ 
ception  granted  on  the  basis  of  these  three  conditions  does  not  materially 
modify  the  limitation  to  one  integrated  public-utility  system,  nor  will  it  in 
any  way  prevent  the  dismemberment  of  practically  all  utility  holding  com¬ 
panies.”  79  Cong:  Rec.  14166  (Aug  22, 1935). 

The  statement  by  Representative  Mott,  79  Cong.  Rec.  14168-70  (Aug.  22, 
1935),  that  the  conference  substitute  “is  even  more  liberal  than  Section  11  of 
the  House  bill”  did  not  refer  to  geographic  limitations  but  to  the  provisions 
permitting  the  continued  existence  of  holding  companies  in  the  second  de¬ 
gree  and  other  provisions. 
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although  the  only  issue  before  it  was  constitutionality,  the  ! 
Supreme  Court,  in  summarizing  the  provisions  of  Section  11 
(b)  (1),  stated  that  additional  systems  may  be  retained  "if 
they  are  relatively  small,  located  close  to  the  single  system  ] 
and  unable  to  operate  economically  under  separate  manage-  j 
ment  without  the  loss  of  substantial  economies.” 71  j 

This  analysis  furnishes  several  guiding  considerations  for  j 
the  application  of  clause  (A).  It  is  evident,  for  example,  that  j, 
a  forecast  of  substantial  increase  in  operating  expenses  of  the  j 
additional  system  upon  severance  from  the  holding  company 
is  not  sufficient  to  warrant  retainability  under  clause  (A).  In  ! 
fact,  the  view  that  some  savings  in  expenses  could  be  expected  j 
from  joint  operations  of  utility  systems  was  expressly  urged  \ 
before  the  Congress; 72  and,  as  the  majority  of  this  Court  has 
indicated,7*  had  the  Congress  intended  that  criterion  to  be  the 
measure  of  retainability  under  clause  (A)  it  could  have  easily  j 
said  so.  Instead,  clause  (A)  requires  as  a  condition  of  retain¬ 
ability  a  showing  of  a  loss  of  “substantial  economies.”  By  j 
this  is  meant  that  the  “economies”  must  be  “important”  and  j 
should  be  considered  by  their  net  effect  upon  the  over-all  oper-  j 
ations  of  the  system  and  not  merely' by  the  estimated  increase  j 
in  expenses  as  such.74  For  this  purpose,  as  illustrated  below, 
the  relation  of  estimated  increment  in  expenses  to  such  items 
as  operating  revenues,  operating  expenses  and  the  like  ob¬ 
viously  is  far  more  significant  than  the  absolute  dollar  amount 

alone;  and  further,  since  the  net  economic  effect  of  segrega- 

...  j- 

n  North  American  Co.  v.  SEC,  327  U.  S.  686, 697  (1946). 
n  Hearings  before  House  Committee  on  Interstate  and  Foreign  Commerce 
odES.  5423,  74th  Cong.,  1st  Sess.  (1935)  Part  2,  pp.  1249, 1402-03, 1530-31,  j 
Part  3,  pp.  2257-77. 

n  Engineers  Public  Service  Co.  y.  SEC,  78  App.  D.  C.  199,  207,  138  F.  2d 
936,  944  (1943),  vacated  as  moot,  332  U.  S.  788  (1947). 

u North  American  Co.  v.  SEC,  133  F.  2d  148,  152  (C.A.  2, 1943),  afTd  as 
to  constitutionality,  327  U.  S.  686  (1946) ;  Engineers  Public  Service  Co.  v. 
SEC,  78  App.  D.  C.  199,  207, 138  F.  8d  936,  944  (1943),  vacated  as  moot,  332  j 
U.  S.  788  (1947).  In  Engineers  the  majority  stated:  “In  short,  we  are  of 
the  opinion  that  the  mere  showing  of  a  material  saving  in  operational  ex- 
•  pense  (which,  to  some  extent  at  least,  would  normally  be  expected)  does  not ; 
necessarily  show  the  over-all  situation.  This  single  item  may  or  may  not 
indicate  a  net  economy  of  any  figure.” 
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tion  must  be  “substantial,”  the  claimed  loss  in  economies 
must  be  of  such  magnitude  that  it  would  impair  -the  ability  of 
the  additional  integrated  system  to  function  effectively  apart 
from  holding-company  control  (2688a-2689a,  2691)”  Also 
implicit  in  clause  (A)  is  that  loss  of  economies  must  be  measured 
by  its  effects  upon  the  additional  system  alone  (2700a)  and 
not,  as  petitioners  argue  in  their  brief  (pp.  101-02),  upon 
both  the  principal  and  additional  systems — although  in  this 
case  the  Commission  found  that  on  petitioners’  assumption 

75  In  the  Engineers  case  this  Court  said  (78  App.  D.  C.  at  207,  138  F.  2d 
at  944) : 

“The  required  importance  must  relate  to  the  healthful  continuing  business 
and  service  of  the  freed  utility.  But  Congress  was  not  so  much  concerned 
■with  the  profit  motive  of  utilities  as  with  the  evils  that  had  become  prevalent 
through  combinations  of  utilities.  It  was  first  concerned  with  the  wiping 
out  of  the  evils  which  the  practice  of  utility  combinations  had  produced, 
and  Congress  only  consented  to  dull  the  blade  of  its  chosen  weapon  in 
proved  hard  cases.”  [Italics  in  original.] 

In  their  brief  (pp.  39-40)  petitioners  cite  several  Commission  decisions 
.which,  they  allege,  show  that  the  Commission  has  adopted  a  different  in¬ 
terpretation  of  “substantial  economies”  when  the  two  systems  involve  either 
gas  or  electric  properties  but  not  both.  They  refer  to  Engineers  Public 
Service  Co .,  12  SEC  41,  90  (1942)  ;  Federal  Light  <£  Tranction  Co.,  Holding 
Company  Act  Release  No.  4960  (1944) ;  Community  Gas  &  Potcer  Co.,  Hold¬ 
ing  Company  Act  Release  No.  4915  (1944) ;  Republic  Service  Corp.,  Holding 
Company  Act  Release  No.  6820  (1946) ;  Columbia  Gas  and  Electric  Corp., 
Holding  Company  Act  Release  No.  5455  (1944).  Obviously,  whether  or  not 
in  a  given  case  “substantial  economies”  would  be  effectuated  by  the  retention 
of  the  additional  system  and  lost  through  divestment  is  basically  a  question 
of  fact.  In  the  first  four  cases,  the  properties  involved  were  small  in  size, 
and  this  is  recognized  by  petitioners  (Brief,  p.  40).  Because  of  this  fact 
and  other  circumstances,  the  Commission  concluded  that  the  additional 
system  was  retainable  in  accordance  with  the  standards  of  Section  11  (b) 
(1).  Indeed,  such  situations,  as  the  legislative  history  shows  (pages 
61-62  supra),  were  actually  the  kind  where  retainabillty  of  the  additional 
system  is  contemplated  by  Section  11  (b)  (1).  In  the  Columbia  Gas  case 
the  Commission  found  that  the  three  groups  of  gas  companies,  located  in 
adjoining  states,  were  “interconnected,”  that  there  was  “a  close  operating 
relationship  among  them,”  and  that  “Drilling,  production,  storage,  and 
transmission  operations  are  so  coordinated  with  the  marketing  require¬ 
ments  of  the  respective  systems  as  to  obtain  a  maximum  use  and  conserva¬ 
tion  of  the  available  gas  resources.”  Because  of  these  “unique  circum¬ 
stances”  the  Commission  found  that  all  three  groups  of  companies  were- 
retainable,  even  though  their  size  was  such  that  absent  these  factors  re¬ 
tention  might  otherwise  not  have  been  permitted. 


the  record  made  out  an  even  weaker  case  for  the  asserted  loss  1 
-of  economies  ( 2699a-27 00a) . 78 

C.  The  Commission  correctly  determined  that  petitioners  had  failed  to 
establish  loss  of  substantial  economies  under  danse  (A) 

«  •  '  ~  i 

In  support  of  their  claim  of  “loss  of  substantial  economies”  i 
under  clause  (A),  petitioners  have  introduced  a  vast  quantity 
of  evidence,  both  oral  and  documentary  (which,  incidentally,  . 
constitutes  the  bulk  of  the  administrative  record  and  virtually  j 
the  entire  record  of  this  appeal).  Their  key  witness  was  Paul 
B.  Coffman,  and  it  is  mainly  upon  his  testimony  and  exhibits 
that  they  rely. 

Coffman  made  his  study  on  the  basis  of  measuring  the  in-  | 
creased  costs  in  general  and  administrative  expenses  which  he 
visualized  would  result  from  a  split-up  of  the  Philadelphia 
-Company  holding-company  system  into  the  following  groups:  j 
( 1 )  an  electric  group,  to  consist  of  Duquesne,  Allegheny  County 
Steam  Heating,  and  Cheswick  and  Harmar;  (2)  a  gas  group,  to 
•consist  of  Equitable  Gas,  Pittsburgh  and  West  Virginia,  Ken-  j 
tucky-West  Virginia,  Philadelphia  Oil,  and  Finleyville; 77  (3)  a 
transportation  group,  to  consist  of  the  Pittsburgh  Railways  sys-  i 
tern;  and  (4)  an  auxiliary  group,  to  consist  of  Equitable  Real  j 
Estate.  Coffman  assumed  Philadelphia  Company  would  con¬ 
tinue  in  existence  as  a  holding  company  over  the  electric  and  j 
-auxiliary  groups  (925a,  1716a,  1890a,  2111a-2117a;  P.  Ex.  70,  j 
in  Pet.  Ex.  Vol.  II).  This  grouping  had  been  suggested  to  j 
•Coffman  by  petitioners’  counsel  (2113a).78 

The  general  methods  used  by  Coffman  for  estimating  al¬ 
leged  increased  expenses  for  each  group  upon  segregation  are  i 
•described  in  the  Commission’s  Findings  and  Opinion  (2705ar-  | 

I 

i 

"■See  note*0  infra.  j 

”  As  noted  above,  Finleyville  has  since  been  dissolved. 

wIt  should  be  observed  that  Coffman  included  certain  nonutility  prop-  j  , 
■erties  in  his  gas  and  electric  groups ;  his  gas  group,  for  example,  in  addition  j 
to  comprising  the  two  gas  utilities,  contains  three  nonutility  properties,  j 
The  Commission  in  its  Findings  and  Opinion  (2695a)  accepted  the  com¬ 
pany’s  assumption  that  claimed  increased  expenses  of  properties  may  be  j 
considered  even  where  such  properties  are  not  a  part  of  the  integrated  I 
^utility  system  but  are  retainable  merely  as  incidental  businesses  of  the  j 
•system. 
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2708a).  In  substance,  Coffman  estimated  that  on  the  break¬ 
up  of  the  system  the  cost  to  the  gas  group  of  the  general  and 
administrative  services  now  rendered  by  the  General  Depart¬ 
ments  would  be  increased  by  $500,328;  to  the  electric  group 
by  $525,188;  and  to  the  transportation  group  by  $98,093 
(2706a).  It  is  upon  these  alleged  increases  in  expenses  that 
petitioners  rely  in  support  of  their  contention  that  a  “sub¬ 
stantial  loss  of  economies”  would  result  if  the  holding-company 
system  were  separated  into  the  component  groups. 

In  its  Findings  and  Opinion  the  Commission  concluded 
(2688a):  r 

*  *  *  first,  that  even  on  the  assumption  that  we  could 
accept  the  testimony  and  exhibits  introduced  by  Phila¬ 
delphia  Company  at  face  value  and  as  demonstrating  the 
evidentiary  conclusions  they  purport  to  prove,  we  could 
not,  in  the  context  of  this  case,  find  that  they  constitute 
proof  of  loss  of  “substantial  economies”  on  which  we  could 
base  the  affirmative  finding  required  by  clause  (A) ;  and, 
second,  directing  ourselves  more  specifically  to  the  valid¬ 
ity  of  this  evidence,  that  we  cannot  accept  the  figures 
which  the  evidence  purports  to  represent  as  indicating  the 
extent  of  additional  expenses  which  would  be'  incurred  if 
the  gas  and  electric  systems  ceased  to  be  subject  to  the 
common  control  of  Philadelphia  Company. 

Petitioners  challenge  both  these  conclusions — as  they  must, 
since  either,  if  correct,  would  suffice  to  affirm  the  Commission’s 
orders  insofar  as  retainability  of  the  gas  system  is  concerned. 

1.  Petitioner d  figures  even  at  face  value  do  not  show  the  required  loss  of 

substantial  economies 

From  the  previous  discussion  it  is  evident  that  even  a  cred¬ 
ible  forecast  of  an  increase  in  expenses,  as  such,  following  sep¬ 
aration  of  the  additional  integrated  system  from  the  holding 
company  is  not  sufficient  to  establish  a  “substantial  loss  of 
economies”  under  clause  (A).  The  statutory  test  of  retain¬ 
ability,  as  the  legislative  history  shows,  is  whether  after  sep¬ 
aration  from  the  holding-company  system  the  additional  util¬ 
ity  system  sought  to  be  retained  would  be  able  to  operate  ef¬ 
fectively  and  stand  on  its  own  feet.  Petitioners  did  not  under- 
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take,  and  obviously  could  not  have  undertaken,  to  prove  that  the 
gas  group  of  properties  was  too  small  or  too  interrelated  with  the 
operations  of  the  electric  system  to  operate  efficiently  as  a  sepa¬ 
rate  and  independent  unit.  The  total  assets  of  the  gas  group  as 
of  December  31,  1946,  reflected  a  gross  plant  of  about  $95,- 
000,000  and  a  net  of  some  $33,000,000  (2677a,  2685a).  For 
the  year  1946  gross  operating  revenues  on  a  consolidated 
basis  were  $16,656,560,  total  operating  expenses  were  $13,311,- 
546,  and  gross  income  was  $3,451,657  (2695a,  2780a-2781a). 
Petitioners  offered  expert  testimony,  in  the  nature  of  a  hypo¬ 
thetical  budget  estimate,  that  additional  expenditures  of  $500,- 
328  would  be  required  to  operate  the  gas  properties  as  an  inde¬ 
pendent  unit.  This  would  represent  an  increase  of  3.76%  of 
gross  operating  expenses  for  the  gas  properties  on  a  consoli¬ 
dated  basis.7*  Quite  apart  from  the  specific  weaknesses  in  the 
methods  of  arriving  at  these  estimates  (which  we  consider  in 
the  next  section  of  this  brief)  there  is  such  a  margin  of  error 

"This  is  without  taking  into  account  resultant  tax  adjustments  down¬ 
ward.  On  the  assumption  of  a  38%  tax  rate,  claimed  increases  in  expenses 
would  be  reduced  approximately  to  $310,000  for  the  gas  group,  $325,500  lor 
the  electric  group,  and  $60,760  for  the  transportation  group  (28S7a,  n.  13) . 

At  a  later  point  in  its  Bindings  and  Opinion  (2734a)  the  Commission  re¬ 
affirmed  its -holdings  in  previous  cases  that  alleged  tax  savings  now  enjoyed 
by  the  holding-company  system  as  a  result  of  its  use  of  consolidated  tax 
returns  could  not  be  considered  in  the  computation  of  “substantial  econo¬ 
mies”  ;  the  Commission  observed  “that  such  savings  bear  no  relation  to  any 
operational  functions  of  retention  of  control,  that  the  argument  assumes  a 
continuation  of  current  tax  laws  which  may  be  changed,  and  that  further¬ 
more  we  cannot  permit  the  incidence  of  tax  savings  to  disrupt  the  basic 
policy  of  the  Act  that  holding  companies  generally  be  limited  to  a  single 
integrated  system.”  Petitioners’  brief  (p.  35)  chides  us  for  thus  refusing 
to  consider  tax  savings  when  they  are  beneficial  to  petitioners’  case  while 
criticizing  them  for  failure  to  consider  the  effect  of  the  tax  laws  by  way  of 
reducing  the  amount  of  economies  allegedly  lost  on  segregation.  The  answer 
is  that  tax  effects  should  not  properly  be  considered  either  way,  lest  the 
fortuity  of  current  tax  structures  and  rates  (which  are  highly  susceptible  to 
change)  impede  effectuation  of  the  integration  mandate  of  Section  11. 
The  Commission  merely  observed  in  a  footnote  (2687a,  n.  13)  that  petition¬ 
ers’  figures  on  additional  expenses  would  be  substantially  reduced  by  reason 
of  tux  savings,  which  it  later  noted  would  be  far  greater  than  the  tax 
saving  now  alleged  to  flow  from  the  use  of  consolidated  returns ;  the  obser¬ 
vation  was  not  relied  on  by  the  Commission,  which  emphasized  in  the  same 
footnote  that  “we  have  used  the  comisany’s  figures  for  analytical  purposes 
without  making  any  adjustment  for  these  tax  savings  [on  segregation].” 
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inherent  in  forecasting  what  it  will  cost  to  obtain  efficient  man¬ 
agement — and  in  offsetting  against  any  extra  cost  the  net  re¬ 
turn  in  terms  of  added  production,  increased  sales  or  increased 
over-all  savings — that  these  estimates  can  serve  neither  to 
undermine  the  judgment  of  the  Congress  that  holding  com¬ 
panies  should  in  general  be  confined  to  a  single  integrated 
system  nor  to  demonstrate  an  exception  in  this  particular  case. 
The  3.76%  estimated  increase  of  gross  expenses  would,  if  ear¬ 
ned- over  to  gross  income,  amount  to  14.5%,  but  only  on  the 
assumption  that  all  other  factors  would  remain  unchanged. 
Since  this  is  not  a  valid  assumption,  we  believe  that  the  sig¬ 
nificant  ratio  is  the  3.76%  of  all  operating  expenses  (or  the 
comparable  ratio  of  claimed  additional  expenses  to  gross 
operating  revenues,  which  is  3%).  The  Commission  con¬ 
cluded  that  this  increase  in  expenses,  even  if  it  were  established 
(in  the  sense  that  a  credible  forecast  thereof  were  presented), 
would  not  represent  substantial  economies  so  as  to  permit  reten¬ 
tion  of  the  gas  properties  as  an  additional  system.  It  con¬ 
cluded  further  that  such  an  increase  would  not  provide  a  suffi¬ 
cient  basis  for  overriding  the  beneficial  results  which  the  Con¬ 
gress  concluded  would  follow  from  the  independent  operation 
of  the  additional  system  and  the  ability  of  the  management 
to  devote  its  entire  attention  to  the  gas  business  freed  from 
common  control  with  a  competing  electric  business.80 

The  Commission  pointed  to  its  holdings  in  several  other 
cases  where  the  same  issue  was  involved,  and  where  the  ratio  of 
the  established  increase  in  expenses  to  operating  revenues  and 
expenses  was  greater  than  in  this  case,  that  the  increase  in 
expenses  was  not  sufficient  to  establish  the  required  loss  of 

"If  the  over-all  increase  in  expenses  for  both  the  gas  and  the  electric 
properties  were  used,  the  total  claimed  Increase  in  expenses  would  aggre¬ 
gate  $1,025,516.  This  would  reflect  even  less  increase  percentagewise  than 
If  the  gas  group  alone  were  considered.  It  would  amount  to  1.7%  of  total 
operating  revenues  of  $60,147,594,  2.31%  of  total  operating  expenses  of 
$44,411,809,  and  6.74%  of  gross  Income  of  $15,217,579  for  the  combined 
electric  and  gas  oi>erations  of  the  system  (2699a).  (The  Commission’s 
statement  is  self-evident  that  there  is  no  possible  basis  for  considering  the 
claimed  increase  of  $98,093  In  expenses  for  the  transportation  system  in  con¬ 
nection  with  the  question  of  what  economies  might  be  lost  on  segregation 
of  the  gas  and  electric  systems  (2699a,  n.  28).) 
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substantial  economies  (2695a-2700a).  And,  significantly,  in 
the  Engineers  case,  where  the  ratio  of  the  claimed  loss  repre¬ 
sented  4.6%  of  operating  expenses  and  13.3%  of  gross  income 
of  the  gas  properties  of  the  Virginia  Electric  &  Power  system  | 
sought  to  be  retained,  the  majority  of  this  Court  sustained  the  I 
Commission’s  determination  that  the  loss  of  economies  required  ; 
by  clause  (A)  had  not  been  shown.81  This  Court  concluded 
that,  measured  in  its  over-all  effect,  such  an  increase  was  not 
“substantial.”  In  this  case,  the  dollar  amount  claimed  to 
represent  the  loss  of  economies  in  relation  to  total  operating 
expenses  is  less  than  in  the  Engineers  case,  although  in  relation  j 
to  gross  revenues  it  is  slightly  higher.  By  referring  to  these  I 
ratios  we  do  not,  of  course,  mean  to  suggest  that  the  problem  j 
under  clause  (A)  can  be  resolved  in  these  arithmetic  terms,  j 
But  they  do  tend  to  emphasize  that  estimated  increases  must  i 
be  related  to  over-all  operations  and  are  not  to  be  considered, 
as  petitioners  seem  to  emphasize,  by  their  dollar  amount. 

In  their  brief  (pp.  33-34,  80-83)  petitioners  suggest  that 
there  is  something  arbitrary  about  the  Commission’s  process  ! 
of  appraising  the  alleged  increase  in  expenses.  What  the  Com-  | 
mission  has  done  is  inherent  in  the  legislative  scheme  and  the  I 
Commission’s  responsibility  under  Section  11  (b)  (1).  For,  j 
where  an  expense  increment  is  alleged  to  flow  from  divestment,  j 
the  Commission  is  required  to  determine  whether  the  claimed  | 
expense  is  of  such  proportions  as  to  be  deemed  “substantial”  j 
under  clause  (A).  That  determination  must  take  its  meaning  ! 
from  the  statutory  purpose,  which  was  to  limit  the  operations  j 
of  the  holding  company  to  a  single  integrated  system,  save 
under  exceptional  circumstances.82  Necessarily  this  involves 
a  judgment  whether  the  monetary  benefits  flowing  from  cen¬ 
tralized  control  outweigh  the  over-all  economic  advantages 
which  the  Congress  concluded  would  result  from  operation  of 
the  additional  system  dissociated  from  the  holding  company  j 
and  from  common  control  with  a  competing  electric  system  j 
(2692a-2693a).  As  the  majority  stated  in  the  Engineers  case  j 
(78  App.  D.  C.  at  207,  138  F.  2d.  at  944),  “It  would  be  rash 

- 

M  78  App.  D.  C.  at  206, 138  F.  2d  at  943. 

“  The  exception,  we  have  seen  (page  55  supra) ,  most  be  strictly  construed,  j 
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to  assume  that  so  important  an  event  as  the  freedom  of  a  cor¬ 
poration  from  the  ownership  and  control  of  another  corporation 
engaged  in  a  business  to  some  extent  intercompetitive,  would 
not  affect  the  business  in  anywise.”  s  . 

Indeed,  petitioners  seem  to  admit  the  validity  of  the  propo¬ 
sition  that  a  loss  of  substantial  economies  cannot  be  established 
merely  by  proving  a  substantial  increase  in  operating  expenses; 
for,  in  an  obvious  attempt  to  avoid  the  interpretation  given 
clause  (A)  by  this  Court  in  the  Engineers  case,  they  argue  that 
here  they  have  affirmatively  shown  that  the  increased  expenses 
on  segregation  will  not  be  offset  to  any  discernible  degree  by 
any  countervailing  factors  (Pet.  Brief,  pp.  95-96) .  What  they 
are  referring  to  is  certain  “comparative  studies”  which 
were  made  by  Coffman  and  Hartt  (Pet.  Brief,  pp.  85-95).** 
The  principal  “studies,”  those  by  Coffman,  purported  mainly  to 
compare  (I)  Duquesne  with  nine  other  electric  utilities  and  with 
the  electric  industry  as  a  whole  and  (2)  Equitable  Gas  with  the 
two  other  gas  companies  operating  in  the  Pittsburgh  area, 
neither  of  them  being  in  a  control  relationship  with  any  elec¬ 
tric  utility  system.  We  are  attaching  a  critique  of  both  Hartt’s 
and  Coffman’s  “studies”  as  Appendix  C  to  this  brief.  Suffice 
it  to  say  here  that  the  Commission  concluded  in  its  Findings 
and  Opinion  that  there  was  a  good  deal  in  the  record  to  sup¬ 
port  the  view  that  the  Coffman  “studies”  were  of  no  value 
because  the  companies  used  as  a  basis  for  comparison 
were  not  in  fact  comparable  to  Duquesne  or  Equitable  Gas,8* 
but  that,  even  if  their  validity  were  assumed,  the  “studies” 
would  still  not  negative  the  considerations  of  countervailing 
benefits  by  reason  of  “the  greater  productivity  which  should 

"  See  also  note  74  supra. 

14  Hartt  is  identified  at  note  107  infra.  Although  petitioners  claim  that 
Sharff  and  Fleger  (Identified  at  notes  108, 106,  infra)  made  similar  “studies,” 
an  examination  of  Fleger's  so-called  “studies”  (2245a-2249a)  reveals 
them  to  be  nothing  more  than  comparisons  of  rates,  and  Scharff  testified 
only  regarding  the  suppression  of  either  the  gas  or  the  electric  business  for 
.  the  benefit  of  the  other  ( note  108,  infra). 

"Hartt,  one  of  petitioners’  own  witnesses,  indicated  that  the  two  com¬ 
panies  used  by  Coffman  as  a  basis  for  comparison  with  Equitable  Gas  were 
not  in  fact  comparable  (1547a). 
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result  from  the  additional  personnel  and  from  the  concentra¬ 
tion  of  the  energies  of  all  personnel  on  the  single  system  to 
which  they  will  then  be  assigned  and  to  which  they  will  owe 
undivided  allegiance”  (2692a).  At  most,  the  Commission 
concluded  (2692,  n.  20),  these  “studies”  might  be  viewed  as 
shedding  some  light  on  the  present  comparative  efficiency  of 
Duquesne  and  Equitable  Gas,  but  they  do  not  in  any  way  go 
to  the  question  whether  further  efficiencies  and  economies  j 
would  not  result  from  separate  operation,  particularly  if  the 
additional  supervisory  personnel  should  be  engaged  which 
were  envisaged  by  petitioners’  “studies.”  This  conclusion,  we  j 
submit,  is  sound. 

The  Commission,  then,  had  to  weigh  the  countervailing 
factors.  In  the  nature  of  things,  admittedly,  a  forecast  which 
attempts  to  determine  whether  the  monetary  benefits  flowing 
from  centralized  control  outweigh  the  over-all  economic  ad¬ 
vantages  which  the  Congress  concluded  would  result  from  inde-  j 
pendent  operation  is  not  susceptible  of  mathematical  compu¬ 
tation.  But  this  is  not  to  say  that  these  economic  advantages 
resulting  from  independent  operation  can  be  ignored.  The 
judgment  is  peculiarly  within  the  competence  of  the  adminis-  j 
trative  agency  charged  to  carry  out  the  policy  established  by 
the  Congress,  and  to  such  determinations  reviewing  courts  have 
given  substantial  weight.  As  the  Court  of  Appeals  said  in 
the  North  American  case  ( supra  note  21, 133  F.  2d  at  152) : 

Whether  economy  is  achieved  by  centralized  control  is  j 
always  a  doubtful  question  and  one  peculiarly  fitted  for  | 
decision  by  an  administrative  agency  staffed  by  experts,  j 
On  such  an  issue  a  court  cannot  review  or  reweigh  the  4 
evidence.  See  Morgan  Stanley  &  Co.  v.  Securities  Ex-  j 
change  Commission ,  2  Cir.,  126  F.  2d  325;  Section  24  (a) 
of  the  Act,  15  U.  S.  C.  A.  §  79x  (a). 

This  is  particularly  so  where  the  agency  must  make  a  prediction  j 
or  estimate  of  a  future  course  of  events — as  the  Commission  is  j 
required  to  do  in  comparing  under  clause  (A)  the  future  opera¬ 
tion  of  the  gas  and  electric  systems  (1)  as  independent  entities 
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and  (2)  under  common  control.”  As  we  have  noted  in  dis¬ 
cussing  the  burden  of  proof,  petitioners  here  are  faced  with  the- 
task  of  establishing  that  on  the  record  the  Commission  was 
obliged  to  make  the  prediction  that  substantial  economies 
would  in  fact  be  lost  by  divestment — that  the  Commission  had 
no  reasonable  choice  but  to  hold  that  clause  (A)  had  unde¬ 
niably  been  satisfied.  We  submit  that  on  the  record  petitioners: 
could  not  demonstrate  error  even  if  the  review  were  de  novo  on 
findings  of  fact;  and  certainly  they  cannot  demonstrate  that 
the  Commission  was  required  to  conclude  in  their  favor  on- 
clause  (A). 

This  suffices  to  dispose  of  the  clause  (A)  aspect  of  the  case.. 
If  the  Court  agrees  that  petitioners  have  not  satisfied  clause- 
(A)  even  when  their  evidence  is  accepted  at  face  value,  it 
obviously  need  not  concern  itself  with  the  mass  of  detail  in¬ 
volved  in  reviewing  the  Commission’s  further  finding,  based 
on  a  thorough  analysis  of  the  Coffman  testimony  and  data 
(2709ar-2734a),  that  the  evidence  does  not  in  fact  support  peti¬ 
tioners’  claims  and  that  Coffman’s  figures  cannot  be  accepted 
as  indicating  the  extent  of  additional  expense  on  segregation.. 
The  Commission  nevertheless  went  into  this  matter,  and  its 
analysis  revealed  a  number  of  substantial  defects  so  basic  as. 
to  render  Coffman’s  estimates  of  “little  probative  weight  on 
the  question  of  the  loss  of  substantial  economies”  (2798a).. 
Petitioners  devote  47  pages  of  their  brief  proper  (pp.  104-51),. 

"  Concerning  determinations  of  a  similar  character.  Chief  Judge  Learned' 
Hand  said  for  a  three-judge  District  Court:  “[The  Federal  Communications 
Commission]  was  created  to  make  such  choices  because  Congress  believed 
that  it  would  acquire  in  its  special  sphere  a  skill  which  courts  could  not 
match ;  and  It  is  now  hornbook  law  that  the  conclusions  of  such  tribunals : 
are  not  to  be  disturbed  except  in  the  plainest  case.  That  doctrine  applies 
here  with  especial  force  just  because  the  findings  are  necessarily  prospective;- 
time  alone  can  decide  their  success  or  their  failure.”  National  Broadcasting 
Co >„  Inc.  v.  United  States ,  47  F.  Supp.  940,  946  (S.  D.  N.  Y.  1942),  afTd,  319 
U.  S.  190  (1943).  [Italics  supplied.] 

Cf.  McLean  Trucking  Co.,  Inc.  v.  United  States,  321  U.  S.  67,  89  (1944)  :• 
“Necessarily  in  Its  inquiry  the  [Interstate  Commerce]  Commission  had  to- 
speculate  to  some  extent  as  to  the  future  consequences  and  effects  of  a 
present  consolidation.  But  It  based  its  judgment  on  available  facts  as  to- 
present  operations  and  business  practices  and  past  experience  with  trans¬ 
portation  operations  and  analogous  transactions.” 
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together  with  76  pages  of  their  appendix  (pp.  47-123),  to  a  j 
discussion  of  this  aspect  of  the  Commission's  Findings  and  ! 
Opinion.  Since  the  whole  discussion  is  not  essential  to  the  j 
Commission’s  case,  but  merely  of  cumulative  value,  and  since  j 
the  defects  in  the  Coffman  study  are  treated  in  great  detail  in  j 
the  Commission’s  Findings  and  Opinion,  we  shall  here  discuss  | 
Coffman’s  survey  only  to  the  extent  necessary  to  show  that 
petitioners  cannot  sustain  the  burden  of  demonstrating  that 
the  Commission  was  required  to  accept  their  evidence.  Cer¬ 
tainly  this  aspect  of  the  case  is  a  classic  illustration  of  the  rai-: 
son  d'etre  of  agencies  like  the  Commission  and  the  imprac¬ 
ticability  of  judicial  review  de  novo  of  their  findings  of — or 
failure  to  find — facts.  I 

*  .  •  j 

2.  Petitioners’  figures  cannot  be  accepted  as  indicating  the  extent  of 

additional  expense  on  segregation 

,  .  P'  !  ! 

a.  The  Coffman  data 

It  is  sufficient  to  note  at  this  juncture,  as  the  record  shows; 
that  the  methods  and  procedures  adopted  by  Coffman  for  pur4 
poses  of  his  economy  study  were  inadequate;  that  he  indulged 
in  unwarranted  factual  assumptions  in  many  instances;  and 
that  he  failed  to  provide  any  adequate  factual  basis  for  many 
of  his  conclusions.  This  will  be  apparent  from  our  discussion 
of  petitioners’  contentions  in  the  light  of  the  statutory  require¬ 
ments  under  Clause  (A)  and  the  evidence.  ^  j 

The  Commission  concluded  that  Coffman  had  made  no  genr 
uine  study  to  determine  the  number  of  employees  which  each 
group  of  companies  would  actually  require  on  segregation  t6 
assume  the  functions  now  performed  by  the  General  Depart¬ 
ments  organization,  and  the  salaries  such  employees  should 
command.  After  an  exhaustive  review  of  Coffman’s  testi¬ 
mony,  and  the  vast  number  of  exhibits  submitted,  the  Com¬ 
mission  concluded  that,  in  effect,  Coffman  had  accomplished 
no  more  than  a  distribution  of  the  present  personnel  in  the 
General  Departments  at  the  same  or  higher  salaries,  and  had 
then  added  such  other  positions  as  in  his  “judgment”  appeared 
to  be  required  to  fill  out  his  assumed  personnel  complement 
for  each  group.  Ample  illustrations  of  this  are  discussed  in 
the  Commission’s  Findings  and  Opinion  (2717a-2725a).  ! 

826243—49 - 6  \ 
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Petitioners*  interpretation  of  Coffman’s  method  (Brief,  pp. 
127-37)  essentially  is  not  at  variance  with  the  Commission’s 
views  as  to  what  Coffman  did;  on  the  contrary,  it  lends  sup¬ 
port  thereto.  Their  interpretation  at  best  represents  only  a 
verbal  difference.  For  in  characterizing  Coffman’s  study  they 
contend  that,  in  determining  the  personnel  complement  re¬ 
quired  for  each  of  the  companies  after  segregation  to  assume 
the  functions  now  performed  by  the  General  Departments, 
“Coffman  reasonably  concluded  that  where  the  companies  are 
able  before  segregation  to  hire  an  employee  to  do  a  certain 
type  of  work  at  a  given  salary,  they  would  be  able  after  segre¬ 
gation  to  hire  either  the  same  man  or  one  with  similar  quali¬ 
fications  to  perform  the  same  or  a  similar  type  of  work  at  ap¬ 
proximately  the  same  salary  (789a,  790a,  1790a).”  (Pet. 
Brief,  p.  130,  italics  supplied.)  We  do  not,  of  course,  quarrel 
with  the  italicized  portion  of  the  foregoing  statement.  How¬ 
ever,  the  question  is  not,  as  Coffman  viewed  it,  one  of  testing  the 
physical  ability  of  the  constituted  groups  on  segregation  to  ab¬ 
sorb  the  present  complement  of  General  Department  employees 
at  present  salaries  to  perform  the  same  type  of  work,  but 
rather  what  will  be  the  actual  need  of  the  additional  system 
for  personnel  after  segregation  and  how  economically  that 
necessary  complement  might  be  hired. 

We  commend  particularly  to  the  Court’s  attention  peti¬ 
tioners’  Exhibit  65-2  (in  Pet.  Ex.  Vol.  II),  extracts  from 
which  appear  in  Appendix  D  attached  to  this  brief.  This 
exhibit,  comprising  the  work-sheets  prepared  by  Coffman’s 
staff,  shows  tiie  “Title”  or  job  classification  of  all  employees 
now  employed  in  the  General  Departments,  and  their  respec¬ 
tive  present  salaries.  The  exhibit  shows  further  a  roster  of 
proposed  employees  and  the  accompanying  pay  roll  of  each 
segregated  group.  Even  a  cursory  examination  reveals  that 
where  several  employees  are  now  serving  in  a  single  job  classi¬ 
fication,  as  is  the  case  with  stenographers,  clerks,  accountants, 
and  attorneys  among  others,  Coffman  merely  distributed  the 
complement  among  the  constituent  groups  at  identical  sal¬ 
aries.  In  other  instances,  however,  as  in  supervisory  and  ad¬ 
ministrative  posts  where  but  a  single  present  employee  is  found 
to  fill  the  title,  the  exhibit  transfers  the  individual  to  one  or 
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another  of  the  segregated  groups,  at  the  same  salary  now  paid, 
and  present  assistants  or  other  present  employees  are  advanced 
in  title  on  segregation  to  fill  the  higher  positions  with  the  other 
groups,  sometimes  at  an  increased  salary.  For  example,  the  j 
General  Departments  now  have  for  the  entire  system  one 
Controller,  one  Assistant  Controller,  and  one  Special  Account¬ 
ant  at  salaries  of  $16,500,  $12,000  and  $9,300,  respectively. 
On  segregation  provision  is  made  for  three  Controllers,  one  for  [ 
each  of  the  electric,  gas,  and  transportation  groups,  at  salaries  j 
of  $16,500,  $12,000,  and  $9,300,  respectively.  Likewise  there 
are  now  in  the  entire  system  one  Personnel  Director,  a  va- ; 
cancy  for  one  Employment  Training  Manager  and  one  Assist¬ 
ant  Director,  with  salaries  of  $15,200,  $9,000  and  $10,500,  re¬ 
spectively.  Provision  is  made  on  segregation  for  a  Personnel 
Director  for  each  of  the  three  component  groups  at  the  same 
respective  salaries,  the  $9,000  Director  being  designated  as  a 
new  employee.  (See  appendix  D  infra.)  The  same  pattern 
appears  throughout  Coffman's  work  sheets. 

Furthermore,  the  work-sheets  contain  numerous  legends, 
descriptive  of  the  personnel  assigned  to  the  segregated  groups, 
as  “old  employee  receiving  increase  in  pay," 87  “old  asst,  mgr., 
becomes  mgr.  of  gas," 88  “one  of  the  entry  clerks  becomes  su¬ 
pervisor  of  the  new  gas  groups," 88  and  similar  notations.80 

**  Work-sheet  12-1-4.1,  p.  960,  P.  Ex.  65-2,  shows  that  a  present  assistant 
treasurer,  salary  $9,600,  is  assigned  to  the  segregated  gas  group  as  treasurer 
at  a  salary  of  $12,000  and  is  identified  by  the  legend  noted  in  the  text. 
Similarly,  a  present  $9,000  assistant  treasurer  also  is  so  identified  and  as¬ 
signed  as  treasurer  of  the  transportation  group  at  $10,800. 

*•  Work-sheet  3-1—4.12,  p.  856.  P.  Ex.  65-2,  shows  an  assistant  office  man¬ 
ager  who  now  receives  $4,752  being  promoted  to  manager  of  the  gas  group 
at  $5,100.  This  individual  is  identified  thereon  by  the  legend  appearing 
in  the  text  and  in  addition  the  words  “pay  increase”  appear  following  his 
salary  entry.  I . 

"Work-sheet  3-1-4.11,  p.  855,  P.  Ex.  65-2,  shows  a  $2,761  entry  clerk 
promoted  to  the  $3£00  post  described  in  the  legend. 

**  See,  e.  Work-sheets  3-I-4J?  (pp.  818,  819),  P.  Ex.  65-2,  showing  that 
in  the  Valuation  and  Property  Records  Division  of  the  Accounting  Depart¬ 
ment  a  “Senior  Accountant  A”  at  a  present  salary  of  $4,956  moves  up  at  the 
same  salary  to  the  post  of  “Auditor  of  Property  Records”  in  the  electric 
group.  Again,  on  work-sheet  3-I-4J5  (p.  833),  a  Supervisor — Insurance  Ac¬ 
counting  now  receiving  $3,312  is  “promoted  to  Asst.  Division*  Head  with 
Increase  in  Pay”  and  is  assigned  on  segregation  to  the  transportation 
group  at  $3£00.  See  also  Commission’s  Findings  and  Opinion,  2720a,  n.  41. 
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Throughout  the  entire  exhibit,  arrow-markings  appear  to  desig¬ 
nate  the  particular  employee  transferred  and  the  segregated 
group  wherein  he  is  to  be  placed  at  the  same  or  a  higher  salary. 
Thus,  we  find  a  rate  attorney  (incidentally,  the  only  member 
of  the  legal  staff  so  designated)  who  now  earns  $15,500  trans¬ 
ferred  to  the  segregated  gas  group  as  General  Attorney  at 
$20,000”  It  is  further  to  be  noted  that  throughout  the  ex¬ 
hibit,  wherever  new  personnel  not  derived  from  the  present 
complement  of  the  General  Departments  are  added  to  the 
company-groups,  the  designation  “N”  is  employed.  And  in¬ 
deed  the  work-sheets  themselves  are  entitled  in  most  instances 
“Distribution  of  Employees  and  Payroll.”  Coffman’s  alleged 
economy  study,  on  the  very  face  of  his  exhibit,  clearly  repre¬ 
sents  no  more  than  a  perpetuation  of  the  General  Depart¬ 
ments  organization  at  the  segregated  group  level. 

That  such  was  the  effect  of  his  alleged  economy  study  was 
further  disclosed  by  his  inability  to  provide  factual  data  to 
support  his  personnel  and  payroll  estimates  for  the  segregated 
groups,  as  revealed  throughout  the  course  of  the  extensive 
cross-examination.  Petitioners,  in  their  brief  (pp.  112-113), 
attempt  to  minimize  this,  asserting  that,  in  effect,  he  simply 
was  unable  “to  answer  readily  and  on  the  spur  of  the  moment” 
questions  on  mere  details.  But,  as  stated  by  the  Commission 
(2711a):  “There  is  little  in  the  entire  record  which  we  can 
look  to  for  aid  in  testing  the  reasonableness  of  his  conclusions, 
since,  as  we  have  indicated,  in  the  final  analysis  he  usually 
rested  his  conclusion  on  the  statement  that  it  was  based  upon 
his  ‘judgment’  or  ‘opinion’  without  being  able  to  provide  the 
ultimate  facts  upon  which  that  judgment  or  opinion  was  based.”’ 
The  record  is  replete  with  illustrations. 

Thus  Coffman,  when  asked  to  justify  the  $16,500  salary  of 
the  controller  in  the  segregated  electric  group,  the  identical 
salary  now  paid  to  the  system-wide  controller,  offered  no  other 
reason  than  that  in  segregation  the  controller  would  have  only 
three  assistants  whereas  now  he  has  seven  “so  his  staff  has  been 
cut  down  materially”  (1120a).  Thus,  despite  this  definite  ad¬ 
mission  that  the  supervisory  duties  of  the  controller  would  be- 

“  Work-sheet  6-1-4,  p.  896,  P.  Ex.  65-2. 
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decreased,  and  despite  the  obvious  fact  that  his  responsibilities  * 
would  be  cut  down  from  system-wide  responsibilities  to  those 
pertaining  to  one  group,  with  a  corresponding  diminution  of 
work,  Coffman  provides  for  the  same  $16,500  salary.  On  the 
other  hand,  when  Coffman  was  asked  (1323a-1324a)  why  on 
segregation  he  provided  a  salary  of  $12,000  for  a  secretary  of  the 
gas  group  and  $8,000  for  a  secretary  of  the  transportation 
group,  as  contrasted  to  his  $15,000  provision  for  a  secretary 
for  the  electric  group,  he  stated  it  was  because  he  “did  not 
believe  the  work  load  would  be  as  great”  for  the  first  two  groups 
and  there  would  not  be  as  many  people  in  those  groups.  Many 
other  illustrations  of  the  same  nature  are  referred  to  in  the 
Commission’s  Findings  and  Opinion  (2717a-2725a). 

There  is,  in  addition,  a  legion  of  illustrations  in  the  record  j 
which  depict  Coffman’s  inability  even  to  describe  the  factors 1 
which  he  considered  in  arriving  at  his  results.  Thus,  he  made 
repeated  reference  to  “loss  of  flexibility”  as  being  a  factor  ac¬ 
counting  at  least  in  part  for  increases  in  expense  on  segregation. 
Asked  what  yardstick  he  applied  in  connection  with  certain 
salary  differentials  as  to  which  he  had  testified  'floss  of  flexi¬ 
bility”  related,  he  replied  (1272a) : 

i 

Well,  I  took  many  factors  into  consideration.  If  you; 
are  asking  me  how  my  mind  worked  at  the  time,  it  is 
impossible  for  me  to  tell  you.  I  took  all  of  the  facts  into 
consideration  and  exercised  my  judgment. 

Q.  And  you  have  no  present  recollection  of  what  they 
were,  is  that  it?  A.  I  can’t  remember  how  my  mind 
worked  at  that  time.82 

,  v.  .  ..  .  J  . 

A  further  illustration  appears  in  connection  with  Coffman’s 
testimony  in  attempting  to  justify  continuing  the  position  of 
a  $5,244  employee  in  the  gas  group  as  a  bureau  head  (1285ar- 
1286a).  This  job  classification,  Coffman  stated,  is  now  filled 
by  an  individual  serving  as  General  Secretary  of  the  Employe 
ees’  Association,  functioning  for  all  of  the  more  than  10,000 
employees  of  the  system,  who  after  segregation  would  function 
for  not  more  than  1,900-odd  employees  of  the  gas  group  to  “per* 


“For  other  illustrations  see  1191a,  1425a-1426a,  1460a-1461a,  1476a. 
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.  form  generally  similar  work  to  that  which  he  has  been  perform¬ 
ing  at  the  present  time.”  He  modified  this  answer  by  saying: 
“I  think  he  will  perform  those  duties  and  others.”  But  when 
asked  “What  other  duties  will  he  perform?”  he  replied:  “Well, 

I  don’t  recall  at  the  moment  how  my  mind  worked  at  the  time 
I  made  the  investigation,  but  for  the.  work  load  generally  I 
made  up  a  complement  which  included  16  people  and  one  per¬ 
son  at  $5,244,  whether  it  is  the  man  that  is  in  there  now  or 
whether  it  be  another.” 

Similarly,  Coffman  testified  that  in  connection  with  his  es¬ 
timates  he  assumed  that  the  same  methods  of  billing  and  cus¬ 
tomer  accounting  now  in  use  would  be  perpetuated  on 
segregation,  yet  he  was  unable  to  state  the  method  for  the 
record  (1205ar-1206a). 

So,  in  connection  with  Coffman’s  payroll  estimates,  he  com¬ 
puted,  among  other  things,  the  amount  of  annual  overtime 
applicable  to  1947  and  that  applicable  after  segregation.  To 
this  end,  he  ascertained  the  overtime  rates  actually  in  use  in 
1946,  but  employed  “judgment”  to  obtain  a  1947  comparable 
percentage  (989a-990a).  This,  obviously,  suggests  the  pos¬ 
sibility  that  a  differential  in  work-load  between  1946  and 
1947  was  in  the  mind  of  Coffman.  Hence  he  was  asked  (990a) : 

Q.  To  what  extent  will  it  be  different?  A.  Well,  that 
will  depend  on  what  the  work  load  is  in  regard  to  reports. 
As  I  pointed  out  yesterday,  in  so  far  as  the  work  relates 
to  preparation  of  annual  reports,  unless  there  is  something 
unusual  that  would  be  about  the  same,  and  in  so  far  as 
work  prepared  for  reports,  prepared  for  commissions  and 
so  on,  generally  that  will  be  the  same.  Other  work  that 
the  statistical  division  does  may  vary  somewhat,  depend¬ 
ing  on  certain  changes  and  what  arises  during  the  year  _ 
wherein  that  particular  division  can  render  a  service. 

Q.  What  is  such  other  work  the  statistical  division  per¬ 
forms  that  might  be  subject  to  such  variable?  A.  Well, 
there  would  be  certain  other  work  required  in  consolidat¬ 
ing  certain  reports  for  the  companies.  Just  what  all  that 
will  entail  I  can’t  enumerate. 


Q.  That  will  be  different  than  it  was  in  1946?  And  if 
so,  to  what  extent?  A.  Well,  it  may  or  may  not  be,  I 
don't  know. 

And  when  finally  called  upon  to  produce  “any  work  papers, 
notes,  or  anything  else,  that  will  show  us  exactly  how  the  judg¬ 
ment  of  4  per  cent  [in  connection  with  the  statistical  overtime 
percentage]  was  arrived  at,”  Coffman  replied  (993a) : 

A.  Well,  if  I  understand  it  correctly,  you  are  asking 

»  1 

me  to  spell  out  in  detail  how  my  mind  worked  at  the 
time  we  got  4  per  cent.  I  can't  recall  that.  I  considered 
a  number  of  factors,  as  I  have  stated,  and  my  mind  worked 
as  it  does  on  any  other  problem  to  arrive  at  a  conclusion. 
It  is  impossible  for  me  to  itemize  those  mental  processes 
in  detail. 

Questioned  further  concerning  similar  “judgments”  as  to  over-1 
time  percentages  which  he  employed  in  his  exhibits,  Coffman 
testified  as  follows  (994a) : 

A.  No,  I  can't  give  any  further  reasons  over  those  that 
I  have  given.  In  other  words,  I  can't  recall  all  those  de¬ 
tails.  I  took  them  into  consideration  at  the  time  I  did 
the  work  and  formed  a  judgment,  and  this  figure  is  my 
judgment. 

Q.  When  you  say  you  took  them  into  consideration  at! 
that  time,  are  you  now  telling  us  that  you  had  such  a 
detailed  and  planned  forecast  of  work  at  that  time  before 
you?  A.  No,  I  am  telling  you  that  I  considered  all  the 
factors  that  I  had  before  me  at  the  time  and  formed  a 
judgment,  which  judgment  is  six  per  cent. 

Q.  But  at  the  present  time  you  are  unable  to  review! 
the  basis  of  that  judgment,  is  that  it?  A.  I  can’t  recall 
all  those  details,  no. 

It  should  be  noted  in  this  regard  that  Coffman  testified  that 
all  of  the  overtime  percentage  figures  utilized  by  him  repre¬ 
sented  his  “judgment”  (995a). 

In  short,  as  the  Commission  indicated  (2711a-2712a),  il¬ 
lustrations  of  his  inability  to  furnish  answers — his  “I  don't 
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know,”  “I  don’t  remember,”  “I  can’t  answer  that,”  “I  can’t 
tell  you  that,”  “I  knew  it  at  the  time  that  I  was  working  on 
this,  but  I  dont  recall  it  now,”  and  similar  terms — literally 
permeate  the  transcript  of  his  testimony” 

Coffman’s  inability  to  account  for  the  estimates  in  personnel 
payroll  and  other  expenses  is  again  reflected,  as  the  Commis¬ 
sion  further  noted  (2710ar-2712a),  in  the  fact  that  the  prepara¬ 
tion  of  the  so-called  economy  study  was  not  the  work  of  Coff¬ 
man  himself,  but  was  the  work  of  his  employees  and  others  who 
were  not  called  by  petitioners  as  witnesses.  Coffman’s  testi¬ 
mony  indicates,  as  the  Commission  stated  (2704a-2705a),  that 
after  his  retention  by  petitioners  for  the  purposes  of  their  case 
he  personally  spent  relatively  little  time  in  Pittsburgh,  the  site 
of  the  properties,  and  hence  had  little  opportunity  to  develop 
a  personal  acquaintance  with  and  examination  of  the  property 
and  personnel  which  are  the  subject  of  the  study  (626ar-627a). 
For  a  substantial  part  of  the  time,  only  his  employees  or  sub¬ 
ordinates  were  the  persons  actually  on  the  site,  in  Pittsburgh. 

These  subordinates  or  employees  performed  two  kinds  of 
work  essentially  different  in  nature.  First,  there  was  clerical 
or  detail  work  not  requiring  any  exercise  of  expert  judgment, 
such  as  counting,  tabulating  and  checking  records  and  data. 
Secondly,  there  was  work  which  distinctly  did  require  exercise 
of  expert  judgment — notably,  for  example,  the  determination 
of  functions  to  be  discontinued  or  modified  on  segregation,  the 
determination  of  salary  levels  for  personnel  on  segregation,  the 
preparation  of  rosters  setting  forth  the  positions  to  be  filled  on 
segregation,  the  space  requirements  of  the  segregated  groups 
and  many  similar  matters.  All  of  such  functions  involved  the 

"For  example,  having  testified  that  the  payment  for  the  pension  of  the 
president,  Crowley,  would  “Probably  be  reflected,  shown  in  some  expense 
accounts,”  he  was  asked  to  specify  the  account  He  replied:  “That  I 
can’t  tell  you.”  Asked  who  could  supply  the  information,  he  said :  “I  don’t 
know.”  (941a.)  Again  asked  whether  anyone  in  his  organization  could 
do  so,  his  response  was:  “I  don’t  believe  so.”  A  Uttle  later,  after  testify¬ 
ing  that  there  had  been  personnel  changes  by  reason  of  “some  people  that 
were  retired  and  some  that  resigned,”  he  was  asked  to  state  the  number 
in  each  category,  and  for  each  replied:  “I  don’t  recall  that.”  (944a.) 
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personal  exercise  of  judgment  by  the  man  on  the  site.94  Under  ! 
the  circumstances  the  Commission  concluded  that  Coffman 

i 

had  not  made  such  reasonable  personal  examination  of  the  ] 
subject  matter  involved  as  to  qualify  him  to  adopt  the  con¬ 
clusions  of  his  subordinates  or  company  personnel.96 

Furthermore,  the  defects  in  Coffman’s  study  are  not  limited  j 
to  his  estimates  of  personnel  and  pay  roll — although  these  de¬ 
fects  alone  are  sufficient  to  vitiate  the  results  of  his  entire  j 
study.  After  estimating  the  personnel  increase  allegedly  at-  ! 
tributable  to  segregation,  which  we  have  previously  described,  j 
he  next  computed  the  increase  in  certain  other  expenses  di-  j 

**  That  the  judgment  employed  actually  was  that  of  Coffman’s  employees 
is  shown  on  the  work-sheets  in  each  of  his  key  exhibits.  Thus  on  work-  j 
sheets  2-G-l,  3-G-ls,  3-G-l.l,  3-G— 1.2,  and  throughout  Exhibit  63-2  (in  [ 
Pet.  Ex.  Vol.  I,  pp.  5SS,  593,  594,  602)  the  notation  “Prepared”  appears,  j 
followed  by  the  initials  or  the  signature  of  the  employee  (e.  “T.  P.  Mor-  j 

rissey”  and  “DAB”).  Similarly  the  work-sheets  in  Exhibit  65-2  (in  Pet.; 
Ex.  Vol.  II)  reflect  their  preparation  by  employees.  For  example,  work- 1 
sheets  3-I-2.4D,  3-1— 1.9,  3-1-111, 10-1-4,  6-1-1  and  work-sheets  throughout ! 
the  exhibit  (P.  Ex.  65-2,  in  Pet.  Ex.  Vol.  II,  pp.  S25,  853  855,  917)  carry  the 
notation  “Prepared”  followed  by  “DAB,”  “TPM,”  or  the  name  or  initials  of 
the  particular  individual  who  did  the  actual  preparation.  Significantly,  Ex¬ 
hibit  63-2  contains  the  original  work-sheets  on  the  “Distribution  of  1947  Esti¬ 
mated  Departmental  Payroll  Costs  by  Utility  Groups”  and  Exhibit  65-2  con¬ 
tains  the  work-sheets  on  “Distribution  of  Employees  &  Payroll”  as  among 
the  constituent  groups,  both  subjects  obviously  entailing  the  application  of 
judgment  on  the  site. 

*  Petitioners  in  their  brief  (pp.  111-12)  attempt  to  distort  the  meaning  of 
the  Commission’s  Findings  and  Opinion  on  this  point.  They  would  interpret 
the  Commission’s  language  as  requiring  Coffman  himself  to  be  “an  engineer 
or  a  utility  operator”  in  order  that  credence  could  be  given-to  his  judgments 
and  conclusions.  But  the  Commission  did  not  so  hold.  Bather  it  said 
(2710a) :  “Under  such  circumstances  it  is  particularly  necessary  that  we  go 
beyond  his  opinions  to  examine  the  ultimate  facts  upon  which  those  opinions 
were  based.”  This  is  entirely  consistent  with  the  Commission’s  view  on 
Coffman’s  qualification  on  the  voir  dire  which  it  announced  through  the  trial 
examiner  (7S3a) :  “Our  decision  yesterday  determined  that  the  witness  had 
been  sufficiently  qualified  on  the  voir  dire  to  tender  expert  opinion  testimony 
on  the  matters  which  were  then  in  issue.  While  this  expert  opinion  tes¬ 
timony  will  not  be  subject  to  a  motion  to  strike,  we  obviously  are  not  pass¬ 
ing  now  on  the  weight  to  be  given  his  testimony ;  this  must  be  reserved  for 
determination  in  the  light  of  the  entire  record  Including  the  showing  as  to 
his  profession,  skill  and  experience.”  As  we  have  already  shown,  it  was 
impossible  to  obtain  any  light  through  this  witness  upon  either  the  rationale 
of  his  opinions  or  the  ultimate  underlying  facts. 


i 
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rectly  related  to  increase  in  personnel  (2727a-2730a),  including 
space  rental  costs  and  requirements. 

As  to  that  part  of  Coffman’s  presentation  treating  with  space 
rental,  the  Commission  in  its  Findings  and  Opinion  (2727a- 
2730a)  pointed  out  that,  since  his  study  of  space  rental  require¬ 
ments  was  directly  related  to  his  estimates  of  personnel  in¬ 
creases,  it  was  of  course  subject  to  the  same  defects  (which  we 
have  heretofore  discussed).  In  addition,  the  Commission 
found  that  it  was  subject  to  the  further  infirmity  of  failing  to 
represent  an  independent  study  of  what  the  actual  space  needs 
of  the  segregated  groups  would  be  (2728a) .*•  For  Coffman  de¬ 
rived  his  “requirements”  by  means  of  a  formula  under  which 
he  took  the  total  number  of  square  feet  now  occupied  by  each 
General  Department  and  divided  by  the  total  number  of  em¬ 
ployees  in  the  entire  department,  the  quotient  being  the  aver¬ 
age  number  of  square  feet  now  occupied  per  employee.*7 

That  the  method  employed  by  Coffman  led  in  fact  to  gro¬ 
tesquely  distorted  results  is  readily  demonstrable  from  the  rec¬ 
ord.  For  example,  despite  the  fact  that  Coffman  admitted 
that  “no  desk  space  is  assigned  to  outside  meter  readers” 
(1885a)  and  that  the  only  inside  space  used  by  the  joint  meter 
readers  for  both  gas  and  electric  service  is  a  total  of  300  square 

"On  this  point  there  is  no  real  issue  between  petitioners  and  the  Com¬ 
mission  as  to  what  Coffman  actually  did,  petitioners  admitting  that  no  study 
was  made  to  determine  actual  space  needs  (Pet.  Brief,  pp.  142-45 ;  Pet.  App., 
pp.  105-10). 

*  The  formula  used  by  Coffman  is  fully  described  by  petitioners  (Pet.  App., 
p.  106)  as  follows : 

“Coffman  first  took  the  total  annual  rental  presently  paid  by  each  general 
department  for  space  occupied  and  divided  that  by  the  total  number  of 
square  feet  presently  occupied  by  the  department,  and  obtained  a  present 
average  rental  cost  per  square  foot  for  the  department  (882a,  863a). 

He  nest  divided  the  total  number  of  square  feet  presently  occupied  by  each 
general  department  by  the  total  number  of  employees  presently  in  the  de¬ 
partment,  and  obtained  the  average  number  of  square  feet  presently  oc¬ 
cupied  per  employee  (862a,  863a).  He  then  took  the  number  of  employees 
needed,  after  segregation,  in  each  new  departmental  organisation  {.except 
Fleet  Service  and  Maintenance)  of  each  segregated  group,  and  multiplied 
that  figure  by  the  average  number  of  square  feet  presently  occupied  per 
employee  (862a,  863a).  The  resulting  figures  were  his  estimates  of  the 
number  of  square  feet  of  space  required  upon  segregation  for  each  such  new 
departmental  organization  (862a,  863a)."  [Italics  supplied.] 
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feet  occupied  by  the  chief  meter  reader  and  meter  book  racks  i 
(1885a),  he  arrives  by  the  use  of  his  distortive  formula  at  the  j 
fantastic  estimate  of  10,339  square  feet  for  present  space  usage 
by  meter  readers  and  15,237  square  feet  on  segregation,  the  in¬ 
crease  reflecting  the  alleged  space  requirements  for  54  addi¬ 
tional  meter  readers  (1403a).®8 

Even  if  it  be  assumed  that  there  will  be  a  need  on  segrega-  | 
tion  of  double  the  actual  space  now  used  by  the  meter  readers7 
unit,  or  600  square  feet,  the  extra  cost  would  be  only  $639  (at  ; 
$2.13  per  square  foot,  the  present  average  cost)  instead  of  the 
$10,432  ($2.13  x  4,898,  the  number  of  extra  square  feet)  re¬ 
sulting  from  the  use  of  Coffman's  formula.  Since  the  use  of 
averages  was  employed  by  Coffman  throughout  for  estimating 
the  space  requirements  and  costs  for  all  the  General  Depart-  | 
ments,  including  his  corrected  estimates  as  to  one  department 
( 1885a-1887a) ,  the  same  defects  permeate  his  entire  space  cost 
calculations,  to  which  no  credence  could  be  given.8® 

Another  defect  in  Coffman's  estimates  of  increased  expenses  j 
after  segregation  stems,  as  the  Commission  indicated  (2726ar-  j 
2727a),  from  his  unqualified  acceptance  of  present  allocation 
ratios  used  by  the  General  Departments  as  a  basis  for  charg¬ 
ing  the  constitutent  companies  for  services  rendered.  As  peti-  ! 
tioners  themselves  recognize  in  their  brief  (pp.  138-139),  there 
are  many  different  allocation  formulas  in  use  by  the  General 
Departments.  These  vary  among  departments  and,  in  some 
instances,  even  among  the  divisions  in  the  same  department,  j 
Accepting  these  allocations,  Coffman  applied  them  to  the  esti-  j 
mated  1947  annual  pay  roll  for  each  of  the  General  Departments 
and  assumed  his  result  to  be  determinative  of  how  much  there¬ 
of  is  to  be  borne  by  each  group  of  companies  (745a) ;  from  this  j 
assumed  present  basis  of  pay  roll  for  each  group,  he  projected 

“These  space  requirements  on  segregation  were  computed  by  Coffman  j 
on  the  basis  of  an  average  of  90.7  square  feet  per  meter  reader.  At  the 
present  time,  as  Coffman  stated,  the  actual  space  requirements  vary  from 
2.7  square  feet  for  meter  readers  to  192.6  square  feet  for  employees  in  the  j 
controller’s  office  (1885a). 

“  Cf.  Lindheimer  v.  Illinois  BeU  Telephone  Co ^  292  U.  S.  151, 164  (1934),  } 
where  the  Court  said :  “Elaborate  calculations  which  are  at  war  with  reali¬ 
ties  are  of  no  avail.” 
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the  estimated  increase  in  pay  roll  for  each  company  group  in 
segregation.100 

Although  in  a  study  of  this  sort  reliance  upon  company  books 
and  records  is  obviously  necessary  to  an  extent,  this  cannot 
apply  to  allocation  of  expenses  among  companies  subject  to 
common  control  of  the  holding  company.  For  allocations  ulti¬ 
mately  rest  on  judgments 101  and  cannot  be  adopted  uncritically 
in  an  independent  inquiry  like  that  involved  here.  Because 
of  the  absence  of  arm’s-length  dealing  between  the  holding 
company  and  its  subsidiaries,  service  contracts  or  arrange¬ 
ments  have  been  one  of  the  most  abused  devices  characteristic 
of  public-utility  holding  companies.102  These,  as  the  legis¬ 
lative  findings  indicate,103  resulted  in  many  cases  not  only  in 
excessive  charges  but  also  in  improper  allocations  as  between 
operating  utility  companies,  which  in  effect  meant  the  subsidiz¬ 
ing  of  one  utility  at  the  expense  of  the  other  and  its  security- 
holders.  We  do  not,  of  course,  suggest  that  this  is  necessarily 
the  case  here.  But,  in  the  light  of  the  legislative  findings  and 
the  varied  allocation  practices  actually  employed  by  the  Gen¬ 
eral  Departments,  we  submit  that  some  test  of  their  propriety 
was  essential.  Coffman  admittedly  made  no  attempt  to  test 
the  fairness  or  the  propriety  of  any  of  the  allocations;  he 

**  P.  Ex.  63-2  (in  Pet.  Ex.  Vol.  I)  contains  copies  of  letters  and  memoranda 
by  the  heads  of  the  various  General  Departments  directing  the  distribu¬ 
tion  of  the  departmental  pay  roll  among  the  companies  served. 

m  Cf.  Colorado  Interstate  Gas  Co.  v.  Federal  Forcer  Commission ,  324 
U.  S.  581,  589  (1945),  where  the  Court  said:  “Allocation  of  costs  is  not  a 
matter  for  the  slide  rule.  It  involves  judgment  on  a  myriad  of  facts.  It 
has  no  claim  to  an  exact  science.  Hamilton,  Cost  as  a  Standard  for  Price, 
4  Law  &  Cont.  Prob.  321.” 

1,8  See  H.  R.  Rep.  No.  1318  on  S.  2796,  74th  Cong.,  1st  Sess.  (1935)  19;  Util¬ 
ity  Corporations ,  op.  cit.  supra  note  1,  Part  54,  pp.  1026-67,  Part  72-A,  pp. 
662-63. 

“*  Cf.  Section  1  (b)  (2),  which  states  that  the  national  Interest  and  the 
interests  of  investors  and  consumers  “are  or  may  be  adversely  affected 
*  *  •  when  subsidiary  public-utility  companies  are  subjected  to  excessive 
charges  for  services,  construction  work,  equipment,  and  materials,  or  enter 
into  transactions  in  which  evils  result  from  an  absence  of  arm’s-length  bar¬ 
gaining  or  from  restraint  of  free  and  independent  competition ;  when  serv¬ 
ice,  management,  construction,  and  other  contracts  Involve  the  allocation 
of  charges  among  subsidiary  public-utility  companies  In  different  States 
so  as  to  present  problems  of  regulation  which  cannot  be  dealt  with  effectively 
by  the  States.” 
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simply  accepted  both  the  formulas  and  the  figures  prescribed  j 
by  the  Genera!  Departments  (962ar-963a,  1007a-1010a).  Un-  I 
der  these  circumstances,  Coffman's  failure  to  do  this  is,  as  the  ! 
Commission  indicated,  an  additional  factor  to  be  considered  j 
in  appraising  his  over-all  result. 

In  their  brief  (p.  141)  petitioners  contend  that  the  reason¬ 
ableness  of  the  present  allocations  is  established  by  the  fact  j 
that  the  Pennsylvania  Public  Utility  Commission  has  “re-  j 
viewed”  these  methods  of  allocation  and  raised  no  objection. ! 
The  only  specific  reference  to  this  subject  is  the  statement  by ; 
one  of  petitioners’  witnesses  that  on  two  occasions,  about  1930,  j 
the  question  of  allocation  of  expenses  by  the  General  Depart¬ 
ments  had  been  the  subject  of  complaint  in  connection'  with  the 
charges  by  the  General  Departments  to  Motor  Coach,  a  subsid-j 
iary  of  Pittsburgh  Railways.  There  is,  however,  nothing  in 
the  record  to  show  the  precise  nature  of  these  complaints  and 
the  scope  of  inquiry  suggested  by  them  and  actually  made  by 
the  state  authorities.  In  any  event  there  is  nothing  in  the 
record  to  show  an  over-all  examination  of  the  methods  em¬ 


ployed  for  allocating  charges  to  the  electric  and  gas  utilities. 
The  latter,  as  we  have  indicated,  included  not  only  properties  ip 
Pennsylvania  but  also  those  in  West  Virginia  and  Kentucky; 
over  which  the  Pennsylvania  commission  has  no  jurisdiction: 

Petitioners  further  contend  that  no  independent  test  was 
necessary  because  the  subject  of  allocations  had  been  “re¬ 
viewed”  also  by  this  Commission  and  no  objection  had  been 
raised  against  their  reasonableness  or  propriety  (Pet.  Brief, 
pp.  140-41).  This  is  not  a  correct  view  of  the  matter.  As 
petitioners’  own  witness  has  stated,  that  inquiry  was  instituted 
shortly  prior  to  1940.  A  report  was  filed  by  the  company  in 
May  1940  outlining  generally  the  functions  of  the  General 
Departments  and  the  methods  generally  employed  for  allocat¬ 
ing  salaries  of  the  General  Department  employees  (400P, 
2317a).  Although  no  further  action  was  taken  by  the  Coifi- 
mission,  this  cannot  be  construed  as  a  vindication  of  the  alloca¬ 
tion  procedures  then  and  now  in  force.  In  this  connection  it 
should  be  observed  that  on  March  6,  1940,  Section  11  (b)  (li) 


proceedings  were  instituted  against  Standard  Gas  and  its  sub¬ 
sidiaries,  including  Philadelphia  Company,  in  which  the  retain- 
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ability  of  the  electric  and  gas  systems  involved  in  this  proceed¬ 
ing  was  brought  into  issue  (2193a-2199a) .  In  the  answer  filed 
by  Standard  Gas  at  that  time  it  recognized  the  possibility  that 
it  might  not  retain  both  the  gas  and  the  electric  systems  here 
involved  unless  it  met  the  ABC  standards  of  Section  11  (b)  (1) . 
Under  these  circumstances,  discontinuance  of  further  inquiry 
by  the  Commission  into  the  question  of  allocations,  pending 
resolution  of  the  Section  11  (b)  (1)  problems,  was  admin¬ 
istratively  appropriate.  Petitioners  cannot  avoid  the  issue  in 
this  proceeding,  where  it  is  claimed  that  “substantial  econo¬ 
mies”  would  be  lost  to  the  gas  properties  if  the  system  were 
broken  up  and  the  General  Departments  eliminated. 

The  Commission  also  found  that  Coffman  had  made  no 
“attempt  to  ascertain  to  what  extent,  if  any,  the  functions  now 
performed  by  the  General  Departments  organization  could  be 
eliminated,  curtailed  or  taken  over  in  whole  or  in  part  by  the 
personnel  presently  employed  by  the  operating  companies” 
(2713a).  Some  illustrations  of  this  point  are  discussed  in  the 
Commission's  Findings  and  Opinion  (2715a-2717a).  Al¬ 
though  these  illustrations,  as  the  Commission  indicated,  are  “of 
only  minor  significance  when  taken  in  and  of  themselves,”  the 
Commission  found  on  analysis  of  the  record  “that  they  are 
illustrative  of  the  procedure  followed  by  Coffman  throughout 
his  entire  study  and  of  the  basic  defects  in  the  study  and  its 
conclusions”  (2717a)*. 

Petitioners  do  not  deny  this  (Brief,  p.  121,  n.  1).  They 
contend  that  such  an  inquiry  was  not  made  because  it  is  not 
relevant  for  the  purpose  of  meeting  the  requirements  of  clause- 
(A).10i  Their  argument,  although  rather  involved,  appears  to 
be  as  follows:  Clause  (A)  “can  refer  only  to  economies  lost 
as  a  result  of  segregation” ;  this  requires  a  comparison  between 
the  economies  involved  in  performing  certain  functions  jointly 
and  the  loss  of  economies  to  be  incurred  when  performing  the* 
same  functions  in  the  same  manner  by  each  group  separately;: 

**  As  an  illustration  of  what  changes  in  practice  are  the  result  of  segrega¬ 
tion,  petitioners  cite  meter  reading.  This  is  now  done  jointly  and  upon 
segregation  would  be  done  separately.  They  then  add :  “Except  for  cases: 
of  this  type  segregation  would  in  no  way  affect  the  factors  influencing 
management  to  attempt  or  not  to  attempt  to  obtain  the  type  of  saving  or 
efficiency  which  the  Commission  labels  ‘countervailing’  ”  (Pet.  Brief,  p.  123).. 
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changes  affecting  the  method  of  performance  rest  largely  in  the  | 
discretion  of  management;  and,  as  such  changes  could  be  made  | 
before  as  well  as  after  segregation,  they  are  not  the  “result  of  j 
segregation”  (Brief,  p.  121).  Thus,  petitioners,  while  paying 
lip  service  to  the  view  that  “an  economies  study  should  reflect 
the  over-all  effect  of  segregation”  (Brief,  p.  120),  are  in  effect 
contending  that  an  increase  in  expenses  for  services  previously  j 
conducted  jointly  is  the  sole  measure  of  “substantial  loss  of  | 
economies”  under  clause  (A). 

We  submit  there  is  no  basis  for  petitioners’  assumption  or  for  j 
their  interpretation  of  the  statute.  The  statute  speaks  in 
terms  of  “economies”  and  not  “expenses.”  See  pages  63-64 
supra.  Under  clause  (A)  retainability  of  the  additional  inte¬ 
grated  system  is  not  determined  solely  by  the  fact  that  it  might 
be  more  expensive  to  perform  separately  certain  functions  j 
which  are  now  performed  jointly.  Equally  important,  in  view  j 
of  the  obviously  different  considerations  that  will  affect  the  j 
separate  groups  once  joint  services  are  abolished,  is  the  ques¬ 
tion  whether  procedures  related  to  system-wide  functions  are 
necessary  or  appropriate  for  smaller  company  groups ,  and 
whether  countervailing  savings  would  result  from  any  changes 
in  procedures  consequent  upon  the  split-up.  Whether  econ¬ 
omy  is  achieved  by  centralized  control  “is  always  a  doubtful 
question,”  as  we  have  seen  (page  71  supra).  Accordingly,  j 
countervailing  savings,  which  might  be  secured  through  elim-  j 
ination,  curtailment  or  consolidation  of  functions  by  the  addi¬ 
tional  integrated  system  when  freed  from  the  system-wide 
administration  of  the  holding  company,  are  vitally  significant 
in  measuring  the  economic  effects  of  divestment.  The  prob¬ 
lem,  in  short,  must  be  viewed  critically  from  both  sides  of  the  j 
ledger. 105  Otherwise  the  estimated  result  distorts  the  eco-  j 

**•  Cf.  Gittespie-Roger#-Pyatt  Co.,  Inc.,  v.  Bowles,  144  P.  2d  361,  364  (Em. 
App.  1944),  where  the  court  said : 

“It  is  settled  by  the  decisions  of  this  court  that  the  mere  showing  of  a . 
cost  increase  in  connection  with  a  particular  commodity  does  not  of  itself 
entitle  the  industry  involved  to  a  corresponding  increase  in  the  maximum  | 
price  of  the  commodity.  It  must  also  be  shown  at  the  very  least  that  the  j 
increase  in  costs  relied  upon  has  not  been  offset  by  a  decrease  in  costs  in 
another  direction  and  that  an  unreasonable  decrease  in  the  profits  of  the 
industry  derived  from  the  sale  of  the  commodity  has  actually  resulted." 
[Citing  cases.] 
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nomic  benefits  to  be  derived  from  joint  management  under  the 
holding-company  system,  and  by  the  same  token  exaggerates 
the  alleged  losses  which  may  follow  from  separation.  Econ¬ 
omy  and  efficiency  of  operation  are  not  always  on  the  side  of 
bigness;  quite  often  smaller  business  units  can  practice  certain 
economies  which  large  ones  cannot. 

Coffman,  however,  ignored  these  possibilities.  For  example, 
he  simply  carried  forward  the  staggered  pay-roll  system  now  in 
use,  without  considering  whether  the  smaller  number  of  em¬ 
ployees  of  the  gas  system  alone  might  not  permit  a  more 
economical  method  (1177a).  Again,  he  likewise  assumed  that 
the  smaller  system  after  segregation  would  continue  to  operate 
the  same  number  of  billing  and  collection  offices;  he  did  not 
inquire  whether  independent  operation  of  the  gas  system  might 
not  be  consistent  with  a  smaller  number  of  offices  (1214ar- 
1216a).  We  do  not  say  affirmatively  that  severance  of  the 
gas  system  would  result  in  economies  along  these  or  other 
lines.  We  do  say  that,  the  burden  of  proof  being  upon  peti¬ 
tioners,  it  was  arbitrary  for  Coffman,  and  fatal  to  the  validity 
of  his  results,  to  assume  without  even  looking  into  the  matter 
that  no  countervailing  savings  would  result  from  separation 
of  the  gas  system.10® 

The  Commission  found  still  another  defect  In  Coffman’s  study.  Ob¬ 
viously  considering  the  matter  arguendo  on  petitioners’  assumption  (which 
the  Commission  considered  invalid)  that  the  loss  of  substantial  economies 
under  clause  (A)  is  not  limited  to  the  additional  system  sought  to  be  re¬ 
tained,  the  Commission  criticized  Coffman’s  estimates  because  on  advice 
of  counsel  he  had  assumed  the  continued  existence  of  Philadelphia  Com¬ 
pany  as  a  holding  company  over  only  Duquesne  and  Equitable  Real  Estate 
(2730a-2731a).  According  to  Coffman’s  estimates,  the  cost  of  maintaining 
Philadelphia  Company  as  a  separate  entity  would  be  $390,000  per  year,  or 
about  $28,000  less  than  at  present  (2706a).  He  was  unable,  however,  to 
advance  any  valid  reason  for  its  continuance  and  why  Duquesne  could  not 
undertake  to  hold  its  incidental  properties  and  Equitable  Real  Estate.  As 
we  shall  see  In  Point  IV  of  this  argument,  the  Commission  found  there  was 
none ;  and  it  Is  no  answer  to  say  that  Coffman  could  not  be  taxed  with  the 
prescience  to  foresee  this  holding,  for  petitioners  must  assume  the  risk  of 
the  soundness  of  their  counsel’s  advice.  Since  the  cost  of  maintaining  Phila¬ 
delphia  Company  In  segregation  would  come  substantially  from  Duquesne, 
It  is  clear  that  the  elimination  of  Philadelphia  Company  would  offset  to  a 
very  substantial  degree  the  alleged  increase  in  expenses  to  Duquesne  follow¬ 
ing  segregation.  Moreover,  to  Justify  an  expenditure  of  $390,000  it  is  rea¬ 
sonable  to  assume  that  Philadelphia  Company  should  undertake  some  of 
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1).  The  Hartt  and  Stone  data 

Petitioners,  in  their  brief  (pp.  148-149),  contend  that  Hartt 
and  Stone,  two  of  their  witnesses,107  made  an  independent  study 
as  a  result  of  which  “both  reached  the  conclusion  that  the 
methods  and  procedures  followed  by  Coffman  were  sound  and 
produced  reasonably  accurate  results.”  They  insist  that  the 
Commission  erred  in  finding  that  these  witnesses  “did  not 
purport  to  make  any  independent  examination  of  the  prob¬ 
lem,”  and  hence  in  concluding  that  their  studies  were  entitled 
to  no  weight. 

The  major  premise  assumed  by  petitioners  is  false.  Hartt 
and  Stone  did  not  make  any  independent  study,  but  merely 
took  Coffman’s  estimates  and,  in  the  words  of  Hartt,  “care¬ 
fully  reviewed  the  bases  for  Mr.  Coffman’s  estimates,  and  the 
methods  used  in  compiling  the  data,  and  we  later  made  certain 
checks  to  satisfy  myself  and  for  Mr.  Stone  to  satisfy  himself 
that  Mr.  Coffman’s  work  had  been  thoroughly  and  accurately 
done”  (641a).  Subsequently  Hartt  characterized  his  and 
Stone’s  contribution  as  being  “more  than  a  spot  check.  How¬ 
ever,  it  was  not  a  study  that  was  in  the  detail  that  one  would 
make  if  one  were  making  an  original  study”  (1572a). 

That  Hartt  and  Stone  were  not  making  an  independent 
study,  but  were  merely  subjecting  Coffman’s  work  to  some 
degree  of  scrutiny,  appears  conclusively  from  the  record.  Thus 
Hartt  testified  that  he  and  Stone  had  jointly  gone  over  Coff¬ 
man’s  estimates  with  the  department  heads  and  “listened  to 

the  functions  of  the  General  Departments  for  the  electric  group.  Coffman 
took  no  account  of  this.  Indeed,  Fleger,  executive  vice-president  and  gen¬ 
eral  attorney  for  petitioners,  clearly  stated  that  he  disagreed  with  Coffman, 
and  indicated  as  his  opinion  that  “a  much  more  realistic  assumption  is 
that  joint  personnel  to  a  very  large  extent  at  least  would  be  continued  as  be¬ 
tween  the  Philadelphia  Company  and  the  electric  group”  (1701a).  Fleger 
further  indicated  that  on  his  assumption  “a  reduction  in  the  estimated  in¬ 
creased  costs  which  would  result  from  the  setting  up  of  this  separate  organ¬ 
ization  of  Philadelphia  on  the  one  hand  and  the  electric  group  on  the 
other”  would  be  effectuated  (1701a). 

101  Jay  Samuel  Hartt,  a  consulting  engineer  (037a),  and  E.  C.  Stone,  a 
retired  official  of  the  system  companies  and  a  present  pensioner  thereof 
(656a,  690a-691a),  were  tendered  by  petitioners  in  the  capacity  of  addi¬ 
tional  “independent”  experts  for  the  purpose  of  expressing  a  Judgment  as 
to  the  accuracy  of  Coffman’s  study  (652a). 
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the  suggestions  that  were  made  by  department  heads  wherein 
they  felt  that  Mr.  Coffman’s  estimates  were  not  exactly  cor¬ 
rect”  (874a).  He  and  Stone  then  took  Coffman’s  exhibits. 
(875a),  “we  laid  them  out  before  us,  we  summarized  them,  as 
to  the  number  in  a  clerical  position,  the  number  in  stenographic 
positions,  and  different  types  of  positions,  and  reexamined' 
them  to  see  if  we  had  a  fair  balance  for  a  department.”  He 
added  that  after  some  further  discussion  “Mr.  Stone  and  I  then 
set  down  any  differences  of  opinion  that  we  had  between  Mr. 
Coffman’s  estimates  and  our  own.”  It  was  on  the  basis  of 
this  review  procedure  that  Hartt  and  Stone  formed  their  judg¬ 
ment  of  Coffman’s  work  and  expressed  their  opinion  that  it 
produced  a  “reasonably  assured  result”  (654ar-655a,  666a). 

The  Commission,  we  submit,  properly  concluded  that  the- 
testimony  of  Hartt  and  Stone  neither  cured  the  defects  in 
Coffman’s  study  nor  represented  independent  evidence  suf¬ 
ficient  to  constitute  proof  of  the  loss  of  substantial  economies, 
on  segregation.108 

c.  The  “other  claimed  economies’ ’ 

Petitioners  further  argue  (Brief,  p.  150)  that  the  Commis¬ 
sion  was  in  error  in  disregarding  “other  claimed  economies.”' 
These  relate  to  such  additional  expenses  on  segregation  as  are 
claimed  to  obtain  through  reduction  in  quantity  discounts,  in- 

**  Petitioners  tendered  another  witness,  Maurice  K  Scharff,  as  an  expert 
for  the  purpose  of  testifying  regarding  the  suppression  of  the  gas  or  the- 
electric  business  for  the  benefit  of  the  other  (578a).  As  the  Commission 
notes  in  its  Findings  and  Opinion  (2766a),  ScharlTs  studies,  although 
originally  admitted  Into  evidence  over  objection,  were  subsequently  ordered 
by  the  examiner  to  be  “stricken”  along  with  the  witness’  conclusions  drawn 
therefrom.  However,  neither  ScharlTs  exhibits  nor  his  testimony  was  at: 
any  time  physically  stricken,  and  the  Commission,  in  reviewing  this  ruling  in 
its  Findings  and  Opinion,  held  that  the  granting  of  the  motion  to  strike  was 
unwarranted  and  stated  that  it  had  taken  this  material  into  consideration 
in  making  its  findings.  To  be  sure,  the  Commission  did  not  find  the  evidence 
sufficient  to  support  the  conclusion  which  Scharff  sought  to  draw  therefrom ; 
but  this  ought  not  to  have  surprised  petitioners,  especially  in  view  of 
ScharlTs  own  admission  (594a-595a)  that  no  positive  conclusion  could  be 
derived  from  comparisons  of  the  kind  presented  by  him.  In  any  event,  unless-, 
petitioners  meet  the  test  of  clause  (A),  a  showing  that  one  of  the  utilities 
has  not  been  suppressed  in  favor  of  the  other,  even  if  otherwise  established, 
affords  no  basis  for  retainabllity.  See  "North  American  Co.  v.  SEC,  quoted^ 
supra  note  32. 


creased  insurance  costs,  additional  purchases  of  office  furniture 
and  equipment,  and  other  items.  Petitioners,  however,  admit, 
as  Coffman  stated  (1891a),  that  Coffman  made  no  study  with 
respect  to  these  items.  Moreover,  while  Coffman  claims  that 
he  could  have  supplied  the  figures  “if  time  had  permitted  a 
study  of  the  facts  to  be  made”  (1891a),  it  is  significant  that 
most  of  the  items  listed  by  him  were  in  fact  included  in  his 
estimates  of  increases  in  “other  expenses”  after  segregation, 
which  came  to  $123,790  (1430a-1431a).  (We  refer  the  Court  to 
his  testimony  on  direct  at  pp.  865a-866a,  and  P.  Ex.  69-2,  in 
Pet.  Ex.  Vol.  II.)  In  any  event,  such  claimed  increases  in 
expenses  depend  to  a  substantial  degree  upon  his  estimates  of 
personnel  and  pay  roll,  and,  since  these  have  been  found  to  be 
without  substantial  basis,  the  other  expenses  are  equally  affected 
hereby.109 

To  summarize,  the  issue  under  clause  (A)  is  whether  the 
claimed  loss  of  substantial  economies  was  established  by  pe¬ 
titioners.  As  the  record  shows,  the  Commission  made  an  ade¬ 
quate  and  fair  appraisal  of  the  evidence  and  concluded  that  it 
furnished  no  basis  for  an  affirmative  finding  that  a  <floss  of 
substantial  economies”  would  result  from  separation  of  the  gas 
properties  from  the  holding-company  system.  Certainly  the 
Commission  was  not  required  to  make  such  a  finding  on  this 
record.  Therefore,  the  Commission’s  determination  of  this 
question  should  not  be  disturbed. 

D.  Petitioners  were  not  denied  adequate  opportunity  to  present  their 

case  under  clause  (A)  and  were  not  deprived  of  due  process  of  law 

Petitioners  claim  that  the  Commission  has  adopted  a  policy 
of  never  permitting  any  combination  of  electric  properties  with 
gas  or  transportation  properties  in  any  holding-company  sys¬ 
tem  (Brief,  pp.  38-43  and  passim).™  Then,  having  created 
this  convenient  bete  noir,  they  manage,  not  too  surprisingly, 

”•  Petitioners’  tax  point  has  been  discussed  in  note  79  supra. 

“•For  the  mast  part  the  contentions  of  petitioners  which  we  consider 
in  this  section  go  to  the  retalnability  of  the  gas  system  under  clause  (A). 
To  some  extent,  however,  petitioners  apply  these  arguments  also  to  the 
question  of  retainability  of  the  transportation  properties  under  the  “other 
business”  clauses  of  Section  11  (b)  (1) — which  is  treated  in  Point  III  of 
our  argument. 
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to  find  that  it  explains  a  whole  host  of  “errors”  on  the  Com¬ 
mission’s  part — all  of  which  they  say  denied  them  due  process 
of  law.  This  forms  the  central  theme  of  their  brief,  and  it 
leads  them  to  such  absurdities  as  their  contention  that, 
because  the  Commission  ultimately  reached  conclusions  “sub¬ 
stantially  identical”  with  the  averments  in  the  notice  by  which 
it  instituted  these  proceedings,  it  obviously  prejudged  the 
issues  (Brief,  pp.  36-37) .  Many  of  the  substantive  arguments 
which  we  have  already  answered  are  restated  by  petitioners — 
for  good  measure — in  terms  of  due  process.  We  shall  not 
answer  the  same  arguments  twice.  In  this  portion  of  our  brief 
we  shall  consider  the  contentions  which  petitioners  make  in  the 
introductory  “due  process”  section  of  their  brief  (pp.  24-38) 
and  which  we  have  not  otherwise  answered. 

First:  Petitioners  complain  that  they  were  “surprised”  by 
the  proceedings  and  that  they  were  prejudiced  because  they 
were  not  given  sufficient  adjournments  “urgently  needed  for 
the  full  and  fair  presentation  of  the  facts”  (Brief,  pp.  24-28). 
Neither  of  these  contentions  has  any  support  in  the  record. 

In  the  first  place,  as  we  have  indicated  (page  16  supra), 
when  the  Commission  in  1941  ordered  Standard  Gas  to  dispose 
of  all  its  holdings  except  those  in  Philadelphia  Company,  it 
reserved  jurisdiction  for  the  purpose  of  determining  whether 
Standard  Gas  could  retain  Philadelphia  Company’s  gas  prop¬ 
erties  and  nonutility  businesses  (2204a).  Likewise,  in  the 
notice  and  order  reconvening  the  proceedings,  dated  Decem¬ 
ber  5,  1946,  petitioners  were  again  apprised  that  the  loss  of 
substantial  economies  under  clause  (A)  was  one  of  the  issues 
to  be  determined  (75a-76a).ul  In  the  proceedings  seven  wit- 

“As  a  matter  of  fact,  by  December  5,  1946,  all  eight  of  the  Section  11 
(b)  cases  which  we  listed  at  the  outset  of  our  argument  (note  21  supra) 
had  actually  been  decided  by  various  Courts  of  Appeals.  The  Engineers, 
North  American,  United  Gas  Improvement  and  Arltansas  Natural  Gas  cases 
involved  many  of  the  same  problems  under  clause  (A)  and  the  “other 
business”  clauses  of  Section  11  (b)  (1)  which  are  involved  in  the  case  at 
bar.  Petitioners  had  no  reason  to  believe  that  the  Commission  would  not 
apply  the  same  statutory  standards,  as  it  understood  them,  to  the  Phila¬ 
delphia  Company  holding-company  system  as  had  been  applied  to  all  these 
other  systems,  not  to  mention  the  substantial  number  of  systems  which  did 
not  seek  judicial  review  of  the  Commission's  11  (b)  orders.  They  say  that  un- 
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nesses  testified  on  behalf  of  petitioners  with  respect  to  various 
phases  of  that  question.112  The  proceedings  ran  for  a  period  , 
of  seven  months,  with  a  number  of  intervening  adjournments  I 
granted  at  petitioners’  request.113  During  that  time  petitioners  ! 
had  ample  opportunity  to  present,  and  in  fact  did  present,  their 
case ;  and  virtually  the  entire  record  in  these  review  proceedings 
is  related  to  the  issue  under  clause  (A).  From  a  mere  recital 
of  these  facts  it  is  clear  that  petitioners  had  full  opportunity  to  j 
be  heard  and  were  accorded  due  process  of  law. 

Significantly,  petitioners  nowhere  specify  in  what  respect  i 
they  were  foreclosed  by  Commission  action  from  presenting  j 
•  new  evidence.  When  their  argument  is  read  in  its  entirety, 
it  becomes  evident  that  their  sole  complaint  is  that  they  were  j 
prejudiced  because  they  were  not  granted  additional  adjourn-  j 
ments  so  that  Coffman  might  investigate  further  in  order  to 
answer  the  questions  put  to  him  on  cross-examination.  As  we 
shall  see  in  a  moment  (pages  93-95  infra),  this  argument  is 
without  merit. 

Second:  Petitioners  contend  (Brief,  p.  29)  that  they  were 
prejudiced  by  the  fact  that  they  were  not  afforded  an  oppor¬ 
tunity  to  furnish  through  Coffman  details  which  he  could  not 
state  during  his  cross-examination.  In  support  of  this  argu¬ 
ment  they  state  that  during  the  two  weeks’  recess  following 
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til  shortly  before  December  5, 1946,  they  “understood  and  believed  that  there 
would  be  no  further  proceeding  under  Section  11  (b)  against  Petitioners  j 
until  Standard  Gas  [its  parent]  had  disposed  of  its  other  holdings”  (Brief, 
p.  24).  The  record  furnishes  no  support  for  what  they  understood  and  be¬ 
lieved,  except  for  a  statement  to  that  effect  in  one  of  their  petitions  seeking 
an  extension  of  time  for  filing  answers  in  the  reconvened  proceedings  (81a- 
S3a).  We  know  of  no  justification  for  petitioners’  assuming  that  the  Com-! 
mission  would  not  proceed  in  due  course  to  apply  to  the  Philadelphia! 
Company  system  the  statutory  standards  as  the  Commission  understood  j 
them.  '  j 

“In  addition  to  Coffman  they  are  as  follows:  Jay  S.  Hartt,  637a-655a, 
873a-901a,  1079a-10S8a,  1498a-1592a ;  Maurice  R.  Scharff,  569a-600a  (see 
note  10S  supra)  ;  E.  C.  Stone,  656a-692a,  902a-910a,  1593a-16l3a;  Herbert! 

J.  Smith,  S33a-ST»2a,  S68a-S71a,  1613a-1627a ;  Frank  T.  Trohaugh,  2003a- 
2034a ;  the  testimony  of  L.  W.  Montoverde,  an  expert  on  real  estate  valued 
in  and  around  Pittsburgh,  was  omitted  from  the  Joint  Appendix  pursuant 
to  stipulation  (2034a). 

“  The  schedule  of  the  proceedings  and  the  time  given  petitioners  are  set  ‘ 
forth  in  the  Commission’s  Findings  and  Opinion  at  2772a-2773a. 
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ids  cross-examination  Coffman  "refreshed  his  recollection  as 
to  every  detail  which  he  had  been  unable  to  recall  on  the  pre¬ 
ceding  cross-examination  and  which  could  be  checked  in  this 
interval  (these  matters  including  inter  alia,  every  question  as  to 
one  of  the  General  Departments),  with  the  result  that  no  re¬ 
vision  whatever  was  required  in  the  estimates  which  he  had 
previously  made.” 

The  record  shows  that  during  this  two-week  interval  Coff¬ 
man  did  not  merely  “refresh  his  recollection.”  On  the  con¬ 
trary,  it  appears  that  he  and  his  subordinates  secured  most 
of  the  information  from  company  records  and  conversations 
with  Department  heads  (1812a,  1813a,  1835a,  1911a),  and 
that,  for  the  most  part,  his  answers  on  redirect  were  limited 
to  the  questions  relating  to  the  Purchasing  and  Stores  De¬ 
partment,  which  affects  only  5.4%  of  his  estimated  increase 
in  expenses  on  segregation  (1813a,  1909a).  Thus  Coffman’s 
testimony  on  redirect  only  serves  to  point  up  more  clearly  his 
basic  lack  of  familiarity  with  the  subject  matter  which  be¬ 
came  so  evident  on  cross-examination. 

Moreover,  while  Coffman’s  personal  difficulties  in  recollect¬ 
ing  facts  cm  which  his  studies  were  allegedly  based  are  not 
crucial  in  an  objective  appraisal  of  the  studies,  they  are  relevant 
in  determining  how  firmly  his  “expert  judgment”  was  based  on 
his  understanding  of  the  facts.  It  should  be  emphasized  that 
Coffman’s  appearance  in  these  proceedings  was  not  merely  to 
recite  factual  details  which  appear  in  the  company  records. 
He  was  tendered  by  petitioners  as  an  expert  to  express  opinions 
and  judgments  regarding  the  economic  effect  of  breaking  up 
the  system  into  the  component  groups.  Necesarily,  such  judg¬ 
ments  and  opinions  call  for  estimates  as  to  appropriate  salary 
levels,  need  for  personnel,  justification  for  continuance  of  func¬ 
tions,  and  other  matters  which  are  not  automatically  or  mathe- 
.  matically  ascertainable.  The  major  purpose  of  the  cross- 
examination,  as  the  Commission  indicated  in  its  Findings  and 
Opinion,  “was  to  test  Coffman’s  familiarity  with  his  subject  and 
thus  the  general  reliability  of  his  judgments  and  opinions” 
(2712a)  ,xu  Since,  as  shown  above,  his  methods  and  procedures 

04  See  St.  Joseph  Stock  Yards  Co.  v.  United  States ,  298  U.  S.  38,  59  (1938), 
where  the  Court  said:  “The  weight  to  be  accorded  to  the  testimony  of 
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'were  basically  unsound  and  his  judgments  unreliable,  further 
Tecitation  of  details  from  company  records  and  further  reitera¬ 
tion  of  opinions  of  company  personnel  could  not  impart  reli¬ 
ability  to  his  judgments  and  conclusions.118 

In  this  connection  it  may  be  observed  that  in  the  petition  for 
rehearing  and  for  leave  to  adduce  additional  evidence,  which  the 
Commission  denied  (2825a),  petitioners  set  forth  no  new  j 
grounds  or  evidence,  previously  unavailable,  which  they  wished  | 
to  urge  or  introduce  in  support  of  their  claim  on  loss  of  sub¬ 
stantial  economies.  By  far  the  larger  portion  of  their  petition,  j 
as  the  Commission  noted  (2822ar-2823a),  consisted  of  excep¬ 
tions  and  objections  to  the  Commission’s  findings  and  rulings 
which  had  been  already  considered  and  disposed  of  by  the  | 
Commission  (2786a-2815a).  With  respect  to  their  request  j 
for  leave  to  adduce  additional  evidence,  petitioners  merely 
reiterated  their  request  to  reopen  the  hearing  to  permit  Coff¬ 
man  to  furnish  additional  facts,  as  heretofore  discussed,  and  j 
further  argued  that  few  the  first  time  in  this  proceeding  the 
Commission  had  introduced  new  legal  tests  and  requirements 
for  establishing  loss  of  substantial  economies  (2815ar-2817a).  | 
However,  as  the  Commission  noted  (2823a-2825a),  the  legal 
requirements  under  clause  (A)  had  been  repeatedly  stated  by 
the  Commission  in  its  prior  decisions,  and  these  criteria  have  1 
been  fully  discussed  (pages  60-65  supra) .  What  petitioners  as¬ 
sert  to  be  novel  is  “actually  nothing  more  than  the  application  of  ! 
established  principles  to  the  particular  factual  situation  in-  j 
volved  in  this  case”  (2824a). 

In  short,  while  petitioners,  arguments  are  designed  to  create  j 
the  impression  that  the  Commission  suppressed  reasonable  at-  j 
tempts  to  add  relevant  facts  to  the  record  on  the  issue  of  “sub¬ 
stantial  economies,”  they  show  no  such  thing.  Reasonable ! 
notice  and  opportunity  for  the  preparation  and  production  of 
evidence  and  the  adducing  of  expert  testimony  ware  afforded. 
Two  weeks  were  given  in  which  to  prepare  the  expat  for  his 

the  experts  cannot  be  determined  without  understanding  their  approach 
to  the  question  and  the  criteria  which  governed  their  estimates.” 

“•(7/  Pittsburg  Plate  Glass  Co.  v.  National  Labor  Relations  Board,  SIS 
U.  S.  146, 163  (1941). 
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redirect  examination.  Thus,  petitioners’  arguments  on  this 
score  reduce  themselves  to  an  attempt  to  show  either  that  the 
Commission  must  keep  the  record  open  indefinitely  to  permit 
rehabilitation  of  an  expert  witness  whose  inadequacy  has  al¬ 
ready  been  amply  demonstrated  or  that  the  two-week  period  for 
adding  facts  in  a  proceeding  which  had  already  been  going  on  for 
months  was  so  short  as  to  cut  into  the  heart  of  due  process. 
To  state  the  essence  of  these  arguments  is  to  show  their  insub¬ 
stantiality.  Petitioners  have  shown  no  basis  for  reopening 
the  proceedings.11® 

Third:  Petitioners  complain  (Brief,  p.  30)  that  they  were 
prejudiced  in  that,  when  on  Coffman’s  redirect  they  asked  him 
to  restate  the  basic  methods  and  procedures  which  he  had  fol¬ 
lowed  in  preparing  his  studies  (2768a),  the  hearing  officer  sus¬ 
tained  an  objection  thereto  (1892a,  1893a)  as  well  as  to  peti¬ 
tioners’  offer  of  proof  on  this  subject  (1927a).  The  offer 
of  proof  was  spread  at  length  upon  the  record  (1895a- 
1902a).  Even  a  cursory  inspection  of  this  offer  suffices  to 
show  conclusively  that  no  new  evidence  was  sought  to  be  ad¬ 
duced  thereunder.  Petitioners  admittedly  sought  merely  to 
cover  the  same  ground  of  facts  as  had  been  earlier  covered  on 
the  direct  examination  of  Coffman,  by  repeating  questions  al¬ 
ready  answered  at  least  once — and  some,  many  times.  Clearly, 
no  error  was  here  committed. 

Fourth:  Petitioners  complain  (Brief,  pp.  32-33)  of  a  foot¬ 
note  in  the  Commission’s  Findings  and  Opinion  (2693a,  n.  21), 
where  the  Commission  stated,  in  discussing  the  necessity  of 
considering  the  advantages  which  might  flow  from  segregation : 

In  this  connection  it  is  noteworthy  that  C.  A.  Johnson 
and  Kent  Cochran,  stockholders  and  directors  of  Stand¬ 
ard  Gas  (Cochran  also  being  a  director  of  Philadelphia 
Company),  who  were  granted  leave  to  be  heard  in  these 
proceedings,  filed  a  statement  in  which  they  took  the 
position  that,  although  “some  economies”  might  result 
from  continued  joint  operation  of  the  electric,  gas  and 

™Cf.  Interstate  Commerce  Commission  v.  City  of  Jersey  City,  322  U.  S. 
503, 517-18  (1944) ;  Central  d  South  West  Utilities  Co.  v.  BBC„  78  App.  D.  CL 
37, 39, 136  P.  2d  273,  275  (1943). 
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transportation  businesses  of  Philadelphia  Company,  they  j 
were  “not  convinced”  that  such  increases  were  “so  large  ! 
as  necessarily  to  outweigh  counter-vailing  advantages 
which  might  possibly  result  from  the  ultimate  complete 
dissolution  of  Philadelphia  Company.” 

This  was  a  two-page  statement  which  was  filed  along  with  the  I 
briefs  submitted  by  the  several  parties.  It  contained  no  facts  j 
not  already  of  record,  and  the  Commission  considered  the 
-statement  purely  qua  argument  and  not  qua  evidence.  In  any 
•event,  in  a  case  of  this  size,  with  the  Findings  and  Opinion  so 
•carefully  documented,  the  matter  is  de  minimis.™ 

Fifth:  Petitioners  complain  (Brief,  pp.  34-35)  that  the  ; 
Commission  failed  to  rule  specifically  upon  each  of  their  re-  i  * 
quested  findings  of  fact,  which  cover  some  173  pages  of  the  j. 
printed  record  (2451a-2624a) .  The  Commission,  in  the  course 
-of  its  Findings  and  Opinion,  which  total  108  printed  pages  i 
(2673ar-2781a),  made  detailed  findings  and,  in  addition,  re-  j 
ferred  to  the  various  proposed  findings  filed  by  petitioners  and 
others  and  stated:  “To  whatever  extent  such  requested  find-  j 
ings  involve  issues  which  are  relevant  and  material  to  the 
decision  of  this  case,  we  have  by  our  detailed  Findings  and 
Opinion  herein,  already  fully  ruled  upon  them.  However,  for  j 
the  sake  of  clarity,  we  hereby  expressly  approve  such  of  the  j 
requested  findings  as  are  in  accord  with  the  views  herein  ex¬ 
pressed,  and  disapprove  them  to  the  extent  that  they  are  j 
inconsistent  with  such  views.”  j  ' 

It  is  thus  apparent  that  petitioners’  objection  runs  not  to  j 
the  sufficiency  of  the  Commission’s  findings  but  only  to  the  ! 
fact  that  the  Commission  did  not  categorically  approve  or 
disapprove  seriatim  each  of  the  proposed  findings  in  the  lan-  j 
guage  set  out  by  petitioners  in  elaborately  numbered  para¬ 
graphs  in  the  173  printed  pages  devoted  to  their  requests. 

As  this  Court  held  in  Saginaw  Broadcasting  Co.  v.  Federal  j 
Communications  Commission,  68  App.  D.  C.  282, 288, 96  F.  2d 
554, 560  (1938),  cert,  denied,  305  U.  S.  613:  “It  is  enough  if  the 

findings  be  unambiguously  stated,  whether  in  narrative  or  num- 
_____ 

m  We  have  already  discussed  (pages  6&-70  supra)  petitioners’  other 
plaints  about  the  Commission’s  allegedly  going  outside  the  record  (Pet.  i 
Brief,  pp.  38-34, 82-84) . 
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bered  form,  so  that  it  appears  definitely  upon  what  basic  facts 
the  Commission  reached  the  ultimate  facts  and  came  to  its 
•  decision.”  C/.  Ladd  v.  BricJcley,  158  F.  2d  212,  221  (C.  A.  1, 
1946),  cert,  denied,  330  U.  S.  819.  That  the  Commission’s 
Findings  and  Opinion  contain,  in  unambiguous  language,  not 
alone  the  ultimate  but  also  the  basic  facts  upon  which  the  Com¬ 
mission  reached  its  ultimate  facts  and  came  to  its  decision  is 
evident  from  the  document  itself.118 

Ill 

The  Commission  correctly  ruled  that  the  transportation 
properties  are  not  retainable  as  “other  businesses”  under 
Section  11  (b)  (1) 

The  Commission  concluded  that  on  the  record  it  could  not 
find  that  under  Section  11  (b)  (1)  the  transportation  properties 
in  the  Pittsburgh  Railways  system  were  retainable  along  with 
Duquesne,  which  Philadelphia  Company  had  designated  as 
its  principal  integrated  utility  system  (2736a-2746a).  Ac¬ 
cordingly,  it  ordered  divestment  of  these  properties  (2782a- 
2784a). 

Section  11  (b)  (1)  makes  it  the  duty  of  the  Commission  to 
require  each  registered  holding  company  to  take  such  action  as 
the  Commission  finds  necessary  to  limit  the  operations  of  its 
holding-company  system  to  “a  single  integrated  public-utility 

system,” 

and  to  such  other  businesses  as  are  reasonably  inci¬ 
dental,  or  economically  necessary  or  appropriate  to  the 

“*  Petitioners  further  claim  that  the  Commission’s  treatment  of  its  re¬ 
quested  findings  is  contrary  to  Section  8  (b)  of  the  Administrative  Procedure 
Act,  60  Stat.  242,  5  U.  S.  C.  §  1007  (b).  As  we  have  shown  (page  57  supra), 
that  Act  Is  inapplicable  to  the  case  at  bar.  And  in  any  event  it  was  satisfied. 
“An  agency  which  issues  opinions  in  narrative  and  expository  form  may 
continue  to  do  so  without  making  separate  findings  of  fact  and  conclusions 
of  law.  However,  such  opinions  must  indicate  the  agency’s  findings  and 
conclusions  on  material  issues  of  fact,  law  or  discretion  with  such  specificity 
‘as  to  advise  the  parties  and  any  reviewing  court  of  their  record  and  legal 
basis’.”  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act 
(1947)  86. 
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operations  of  such  integrated  public-utility  system. 
[Italics  supplied.]  , 

This  is  the  first  provision  of  the  statute  relating  to  “other 
businesses.”  Following  the  ABC  clauses  with  reference  to  the 
retainability  of  additional  utility  systems,  there  appears  the  so- 
called  “second  other  business  clause,”  which  provides: 

The  Commission  may  permit  as  reasonably  incidental, 
or  economically  necessary  or  appropriate  to  the  opera¬ 
tions  of  one  or  more  integrated  public-utility  systems 
the  retention  of  an  interest  in  any  business  (other  than 
the  business  of  a  public-utility  company  as  such)  which 
the  Commission  shall  find  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors  or 
consumers  and  not  detrimental  to  the  proper  func¬ 
tioning  of  such  system  or  systems.  [Italics  supplied.] 

Reading  these  two  clauses  together,  the  Commission  has  uni¬ 
formly  held  that  retention  of  a  nonutility  business  is  permitted 
only  when  that  business  is  functionally  related  to  the  “opera¬ 
tions”  of  a  retainable  utility  system  and  an  affirmative  showing 
is  made  that  retention  would  be  in  the  public  interest.1”  The 

United  Gust  Improvement  Co .,  9  SEC  52,  73  (1941) ;  North  American 
Co.,  11  SEC  194,  218-20  (1942) ;  Engineers  Public  Service  Co .,  12  SBC  41, 
46-47  (1942) ;  Cities  Service  Co .,  Holding  Company  Act  Release  No.  5028 
(1944)  18-19,  offd  sub  nom.  Arkansas  Natural  Gas  Corp.  v.  SEC,  154  F.  2d 
597  (C.  A.  5, 1946) ;  Federal  Water  &  Gas  Corp .,  12  SEC  766,  777-78  (1943) ;  j 
Middle  West  Corp,,  Holding  Company  Act  Release  No.  5606  (1945)  7.  Ju-  j 
dicial  review  was  had  in  the  first  four  of  these  cases  (see  note  21  supra)  j 
and  we  discuss  the  courts’  holdings  below.  With  respect  to  the  weight  to  be  j 
given  to  such  a  consistent  administrative  construction,  see  pages  50-51  j 
supra. 

The  Commission  is  not  foreclosed  from  adopting  its  present  construction 
of  the  “other  business”  clauses  by  the  fact  that,  as  this  Court  pointed  out 
in  the  Engineers  case  (78  App.  D.  C-  at  211,  138  F.  2d  at  948),  the  Com¬ 
mission  twelve  years  ago  took  a  view  of  those  clauses  which  was  not  based 
entirely  on  the  test  of  relation  to  the  operations  of  a  retainable  utility  i 
system.  American  Water  Works  &  Electric  Co.,  Inc.,  2  SBC  972,  963-85  j 
(1937).  After  approving  a  voluntary  plan  of  reorganization  submitted  by 
American  Water  Works  under  Section  11(e),.  the  Commission  in  its  opinion 
added  certain  statements  in  response  to  the  company’s  request  for  a  finding 
that,  upon  consummation  of  the  plan,  the  company  and  its  subsidiaries  ! 
would  in  all  respects  comply  with  the  integration  and  simplification  stand-  j 
ards  of  Section  11  (b).  The  substance  of  those  statements  was  that  certain  j 
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Commission’s  view  was  upheld  by  the  Second  Circuit  in  the 
North  American  case,  supra  note  21,  where  the  court  said  (at 
152-53): 

'Die  Commission  interpreted  these  “other  business” 
clauses  to  permit  retention  only  when  it  affirmatively 
appears  “that  the  public  interest  will  be  furthered  by 
retention  of  a  nonutility  interest  by  reason  of  its  rela¬ 
tion  ‘to  economy  of  management  and  operation’  of  a 
public-utility  system  or  systems  or  ‘the  integration  and 
coordination  of  related  operating  properties.’  ”  This 
conclusion  is  consonant  with  the  policy  of  the  Act  ex¬ 
pressed  in  section  1  (b)  (4)  *  *  *.  We  agree  with 

the  Commission’s  interpretation. 

The  Commission’s  view  was  also  sustained  by  the  Third  Cir¬ 
cuit  in  the  United  Gas  Improvement  case,  supra  note  21,  at 
1021.  Likewise,  the  Supreme  Court,  although  considering 
only  the  question  of  constitutionality  in  the  North  American 
case,  stated  with  respect  to  the  same  clauses  that  “other  hold¬ 
ings  may  be  retained  only  if  their  retention  is  related  to  the 
operations  of  the  retained  utility  properties”  (327  U.  S.  at 
697). 

transportation  businesses  could  be  retained  as  necessary  and  appropriate  in 
the  public  interest  and  not  detrimental  to  the  proper  functioning  of  the 
holding  company’s  integrated  utility  system,  because  they  were  in  the  nature 
of  an  inheritance  from  an  earlier  age  when  they  were  more  important  than 
the  business  of  electrical  distribution,  and  because  of  the  minor  importance 
of  the  holding  company’s  interests  in  those  businesses  as  well  as  the  difa¬ 
culty  of  satisfactorily  disposing  of  them.  Water  properties  were  permitted 
to  be  retained  principally  because  they  had  provided  a  stable  source  of  in¬ 
come.  We  have  already  referred  to  the  American  Water  Works  case  in 
another  connection  (pages  51-52  supra).  Despite  the  early  date  of  that  case 
and  the  Commission’s  limited  experience  under  Section  11  at  that  time, 
the  Commission  even  th>  n  did  not  entirely  ignore  in  its  opinion  the  test  of 
relation  to  the  operations  of  a  retainable  utility  system.  Certain  water, 
coal,  and  appliance  businesses  were  permitted  to  be  retained  because  they 
bore  “an  intimate  relationship  to  the  operations  of  the  gas  and  electric 
utility  companies”  (2  SEC  at  984),  and  certain  agricultural  and  real  estate 
properties  were  required  to  be  divested  after  a  reasonable  period  of  time 
as  not  reasonably  incidental  or  economically  appropriate  to  the  operations 
of  the  holding  company’s  utility  system.  In  any  event,  the  Commission  now 
believes  that  the  interpretation  it  has  consistently  followed,  since  at  least 
1941,  is  consonant  with  the  legislative  intention.  See  our  discussion  at  page 
51  supra. 
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In  the  Engineers  case,  supra  note  21,  this  Court  placed  its 
main  emphasis  upon  the  second  "other  business”  clause  and 
held  that  no  relation  to  the  operations  of  a  retainable  utility  j 
system  need  be  shown.  .The  Congressional  intention,  the  I 
Court  stated,  was  "to  forbid  the  divestment  of  other  businesses,  f 
not  detrimental  to  the  functioning  of  the  principal  system,  if  j 
retention  will  serve  the  interests  of  the  general  public  or  the 
interests  of  investors  or  consumers,  irrespective  of  the  func¬ 
tional  relationship  between  these  businesses  and  the  principal  j 
system.’7120 

Since  this  Court's  judgment  in  the  Engineers  case  was  va¬ 
cated  by  the  Supreme  Court  because  after  the  granting  of  writs  j 
of  certiorari  the  properties  in  question  were  actually  separated 
from  the  Engineers  holding-company  system  so  as  to  render  the 
case  moot,  we  are  arguing  the  question  of  the  construction  of 
the  "other  business”  clauses  on  the  assumption  that  the  ques¬ 
tion  is  still  open.  See  note  21  supra.1*1  The  case  at  bar,  so 
far  as  the  retainability  of  the  transportation  properties  is  con¬ 
cerned,  does  not  stand  or  fall,  however,  on  this  question  alone. 
Whereas  it  was  not  disputed  by  Engineers  that  its  transporta¬ 
tion  properties  could  not  be  retained  by  the  holding-company 
system  if  the  Commission's  construction  of  the  “other  business” 
clause  was  correct,  petitioners  here  argue  for  retainability  even 
under  this  construction,  and  the  Commission  found  against  j 
petitioners  under  either  construction.  The  Commission  con-  j 
eluded  (2746a) : 

**  In  the  Arkansas  Natural  Gas  case,  supra  note  21,  at  599,  the  only  other 
judicial  precedent  on  the  “other  business”  clauses,  the  Fifth  Circuit  sus-  j 
tained  the  Commission  as  to  nonretainability  but  interpreted  the  second 
clause  in  relation  to  the  first  as  “an  enlargement,  an  addition  thereto.”’ 

We  are  at  a  loss  to  understand  how  petitioners  can  contend  that  either  this 
case  or  the  United  Gas  Improvement  case,  supra  note  21,  is  “in  accord  with 
the  Engineers  case”  (Pet.  Brief,  p.  154,  n.  1). 

m  Under  Section  24  (a)  of  the  Act,  the  petitioner  in  judicial  review  has 
its  choice  of  forums  between  this  Court  and  the  circuit  wherein  it  has  its 
principal  place  of  business.  Since  the  Supreme  Court  has  not  resolved  the 
conflict  between  this  Court’s  interpretation  in  the  Engineers  case  and  the 
interpretation  of  the  Second  Circuit  in  the  North  American  case  (not  to 
mention  the  Third  Circuit’s  interpretation  in  the  United  Gas  Improvement 
case),  the  Commission  when  it  decided  the  present  case  adopted  the  con¬ 
struction  which  it  thought  was  sound. 
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(1)  that  we  cannot  find  that  the  operations  of  Pitts¬ 
burgh  Railways  are  reasonably  incidental  or  economi¬ 
cally  necessary  or  appropriate  to  the  operations  of  Du- 
quesne ;  and  (2)  that  even  if  the  standard  of  retainability 
contained  in  the  "other  business”  clause  does  not  require 
a  showing  of  a  functional  relationship  between  the  util¬ 
ity  system  and  the  "other  business”  sought  to  be  re¬ 
tained,  we  cannot  find  on  the  evidence  before  us  that 
the  continued  retention  of  the  transportation  proper¬ 
ties  under  common  control  with  Duquesne  is  necessary 
or  appropriate  in  the  public  interest  or  for  the  protec¬ 
tion  of  investors  or  consumers  and  not  detrimental  to 
the  proper  functions  of  the  Duquesne  electric  utility 
system. 

We  shall  present  our  arguments  for  these  two  conclusions 
in  the  order  indicated.  A  word  first,  however,  about  the  burden 
of  proof  under  the  “other  business”  clauses.  Petitioners  argue, 
as  with  respect  to  the  ABC  clauses,  that  the  burden  of  proof 
is  on  the  Commission  to  demonstrate  the  nonretainability  of 
the  transportation  properties  (Brief,  pp.  49-o0).  What  we 
have  said  as  to  burden  of  proof  with  respect  to  the  ABC  clauses 
(pages  54-59  supra)  applies  equally  here.  The  only  dif¬ 
ference  is  that  the  "other  business”  clauses  are  not  in  form  a 
proviso.  The  fact  remains,  however,  that  in  the  context  of 
the  statute  and  the  legislative  history  of  Section  11  (b)  the 
"other  business”  clauses  are  clearly  an  exception  to  the  general 
legislative  intention  of  confining  each  holding-company  sys¬ 
tem  to  a  “single  integrated  public-utility  system,”  just  as  the 
.  ABC  clauses  governing  the  retainability  of  one  or  more  addi¬ 
tional  utility  systems  are  an  exception  to  that  basic  policy. 
The  only  court  which  has  considered  the  question  has  held  that 
“The  burden  [under  the  "other  business”  clauses]  is  upon  the 
holding  company  to  show  that  the  businesses  sought  to  be  re¬ 
tained  fall  within  the  accepted  categories.”  United  Gas  Im¬ 
provement  Co.  v.  SEC,  138  F.  2d  1010,  1021-22  (C.  A.  3, 
1943). 122  This  Court  in  the  Engineers  case  did  not  refer  speci- 

“*  Petitioners  would  disregard  this  square  holding  by  the  Third  Circuit 
on  the  ground  that  that  court’s  quotation  from  the  Report  of  the  Conference 


fically  to  the  question  of  burden  of  proof  with  respect  to  the  J 
“other  business”  clauses.  However,  even  under  the  Engineers 
interpretation  of  those  clauses  as  turning  entirely  on  questions  j 
of  public  interest  and  detriment  to  the  proper  functioning  of  j 
the  holding-company  system,  it  is  still  dear  that  the  holding  {' 
company  which  seeks  to  retain  nonutility  businesses  must  per-  •] 
suade  the  Commission  to  find  affirmatively  that  retention  will  j 

.  J" 

Committee  (138  F.  2d  at  1021)  contains  the  same  ellipsis  which  was  con¬ 
tained  in  the  Commission's  brief  (Pet.  Brief,  pp.  49-50).  But  petitioners’ 
brief  itself  omits  an  important  portion  of  the  court’s  opinion  in  this  regard. 
What  the  court  said  is  this  (italics  and  asterisks  are  in  the  court’s  opinion) : 

"The  legislative  history  of  Section  11  (b)  (1)  shows  that  Congress  in-  j 
tended  that  if  the  holding  company  was  to  retain  other  businesses,  the  j 
burden  should  be  upon  the  holding  company  to  show  that  the  other  businesses 
met  the  requirements  prescribed  by  Congress.  This  is  demonstrated  by  an  j 
earlier  and  unaccepted  version  of  Section  11  (b)  (1)  which  was  introduced 
into  the  House  of  Representatives-  This  provided,  "The  Commission  shall 
not  *  *  *  require  any  company  to  divest  itself  of  any  interest  in  or  control  1 
over  *  *  *  persons  other  than  a  public-utility  company  or  the  utility  assets 
of  a  public-utility  company  unless  the  Commission  finds  that  such  interest  or  j 
control  may  not  be  retained  consistently  with  the  public  interest  *  *  V  i 
Had  these  provisions  become  law  UGrs  position  would  have  been  a  strong  one.  j  ♦ 
They  were  rejected,  however.  When  the  bill  emerged  from  the  Conference 
Committee,  the  committee  report  stated.  The  substitute  agreed  to,  with  re¬ 
spect  to  the  question  of  integrated  public-utility  systems,  provides  that  the 
Commission  shall  *  *  •  require  each  holding-company  system  to  be  limited 
to  a  single  integrated  public-utility  system  and  to  such  other  businesses  as  are  j 
reasonably  incidental  or  economically  necessary  or  appropriate  to  the  opera¬ 
tion  of  such  integrated  system  but  includes  an  exception.  *  *  *  The  Com¬ 
mission  is  given  express  authority  to  permit  as  reasonably  incidental  or  { 
economically  necessary  or  appropriate  to  the  operations  of  an  integrated  j 
system  the  retention  of  any  business,  other  than  a  public  utility  as  such, 
which  the  Commission  finds  necessary  or  appropriate  in  the  public  interest 
or  for  the  protection  of  investors  or  consumers  and  not  detrimental  to  the 
proper  functioning  of  the  system.’  ” 

It  is  true,  as  petitioners  point  out,  that  the  sentence  omitted  immediately 
after  the  italicized  words  "but  includes  an  exception”  referred  to  the  ABC j, 
clauses.  EL  R.  Rep.  No.  1903,  74th  Cong.,  1st  Sess.  (1935)  68-70.  There 
are  two  short  answers :  In  the  first  place,  the  significant  aspect  of  the  legis¬ 
lative  history  is  the  substitution  of  the  present  language  of  the  "other 
business”  clauses  for  the  earlier  version  mentioned  in  the  court’s  opinion, 
under  which  -the  court  said  the  holding  company’s  position  on  burden  of 
proof  “would  have  been  a  strong  one.”  In  the  second  place,  when  the  entire 
quotation  from  the  Conference  Report  is  considered,  it  is  clear  that  the 
last  sentence,  dealing  with  the  "other  business”  clauses,  was  deemed  just 
as  much  an  exception  to  the  general  policy  of  limiting  each  holding-company 
system  to  a  single  integrated  public-utility  system  as  were  the  ABC  clauses: 
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serve  the  interests  of  the  general  public  or  investors  or  con¬ 
sumers  and  will  not  be  detrimental  to  the  proper  functioning: 
of  the  system.  That  this  Court’s  disagreement  with  the  Com¬ 
mission’s  construction  of  the  “other  business”  clauses  did  not 
go  to  the  question  of  burden  of  proof  is  indicated  by  the  Court’s 
statement  (138  F.  2d  at  948):  “If  all  of  these  findings  are 
favorable  to  the  continuance  of  the  combination,  the  practical 
advantages  shown  by  experience  to  flow  from  joint  operation 
may  still  be  enjoyed.”  Moreover,  it  is  hardly  likely  that  the 
Court,  which  expressed  itself  so  unequivocally  with  respect  to 
burden  of  proof  under  the  ABC  clauses  (note  54  supra),  would* 
have  remained  silent  if  it  had  felt,  whatever  the  meaning  of 
the  “other  business”  clauses,  that  the  burden  lay  on  the  Com¬ 
mission  to  demonstrate  the  nonretainability  of  nonutility 
businesses  under  the  statutory  standards. 

A.  The  “other  business’'  clauses  require  an  operational  relationship  to  the- 

principal  system 

The  Commission’s  construction  of  the  “other  business”  , 
clauses  is  in  accord  with  the  general  purpose  of  Section  11  (b) 
(1),  which  is  to  confine  each  holding-company  system  to  re¬ 
lated  operating  properties.  The  Congress  effectuated  this-, 
general  purpose  by  limiting  the  operations  of  each  holding- 
company  system  (as  we  have  seen  in  Point  II)  to  a  “single 
integrated  public-utility  system”  with  narrowly  defined  ex¬ 
ceptions.  The  basic  criterion  applicable  to  those  exceptions,, 
whether  for  additional  utility  systems  or  for  nonutility  busi¬ 
nesses,  is  a  test  of  relationship  to  the  “single”  utility  system. 
Additional  public-utility  systems  are  ruled  out  by  the  strict 
standards  of  the  ABC  clauses  unless  they  bear  a  close  geographic  • 
and  economic  relation  to  the  operations  of  a  retainable  utility 
system.  Similarly,  the  ultimate  findings  which  the  Commis¬ 
sion  must  make  to  justify  the  retention  of  “other  businesses”' 
is  that  they  are  “reasonably  incidental,  cm*  economically  neces¬ 
sary  or  appropriate  to  the  operations  of  one  or  more  integrated 
public-utility  systems.” 

That  the  “other  business”  clauses  are  governed  essentially 
by  the  same  philosophy  of  relation  to  the  operations  of  a  re¬ 
tainable  utility  system  as  the  ABC  clauses  is  borne  out  by- 
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Section  1  (b)  (4)  of  the  Act.  The  Congress  has  there  declared 
that  the  national  public  interest  and  the  interests  of  investors 
and  consumers  are  or  may  be  adversely  affected  “when  the 
growth  and  extension  of  holding  companies  bears  no  relation 
to  economy  of  management  and  operation  or  the  integration ' 
and  coordination  of  related  operating  properties” ;  and  it  is 
in  accordance  with  that  policy,  as  Section  1  (c)  provides,  that 
Section  11  (b)  (1)  must  be  interpreted.  The  similarity; 
between  the  ABC  clauses  and  the  “other  business”  clauses  in 
this  respect  is  borne  out  also  by  the  last  sentence  of  Section 
11  (a)  of  the  Act,  which  makes  it  the  duty  of  the  Commission 
to  investigate  every  registered  holding-company  system  for 
the  purpose  of  determining,  among  other  things,  the  extent  to 
which  “the  properties  and  business  thereof  [may  be]  confined 
to  those  necessary  or  appropriate  to  the  operations  of  an  inter 
grated  public-utility  system.”  [Italics  supplied.] 123 

The  language  of  Section  11  (b)  (1)  itself  is  entirely  con¬ 
sistent  with  this  interpretation.  The  first  “other  business” 
clause  specifies  in  terms  that  the  nonutility  businesses  sought 
to  be  retained  shall  be  reasonably  incidental  or  economically 
necessary  or  appropriate  “to  the  operations  of  such  integrated 
public-utility  system.”  The  second  “other  business”  clause 
likewise  specifies  that  the  Commission  may  permit  as 
reasonably  incidental  or  economically  necessary  or  appro¬ 
priate  “to  the  operations  of  one  or  more  integrated  public- 
utility  systems”  the  retention  of  an  interest  in  any  nonutility 
business  which  it  finds  “necessary  or  appropriate  in  the  public 
interest  cm*  for  the  protection  of  investors  or  consumers  and 
not  detrimental  to  the  proper  functioning  of  such  system  or 

systems.”  [Italics  supplied.]  j 

— 

_  i 

Also  noteworthy  is  the  comparison  made  between  clause  (A)  and  the 

“other  business”  clauses  in  Judge  Soper’s  minority  opinion  in  the  Engineers 
case  (78  App.  D.  C.  at  208,  138  F.  2d  at  945)  on  the  retention  of  Virginia’s 
gas  system  as  an  additional  system:  “*  *  *  it  is  evident  that  Congress 
had  the  same  idea  in  mind  in  its  reference  to  substantial  economies  in 
paragraph  (A)  as  it  did  in  the  last  sentence  when  it  directed  the  Com¬ 
mission,  under  certain  circumstances,  to  permit  the  retention  of  other  busi¬ 
nesses  as  economically  necessary  or  appropriate  to  the  operations  of  an 
integrated  system  if  found  necessary  or  appropriate  for  the  protection  of 
investors  or  consumers.” 


t 


106 

The  Commission’s  construction  is  the  only  one  which  gives 
full  weight  to  both  “other  business”  clauses  and  to  all  parts  of 
each  clause.1*4  Its  construction  has  regard  to  the  requirement 
of  relation  to  the  operations  of  a  retainable  utility  system  and 
also  to  the  public  interest  standards  set  forth  in  the  second 
“other  business”  clause.  The  test  is  not  whether  the  reten¬ 
tion  of  the  transportation  properties  is  appropriate  for  the  pro¬ 
tection  of  investors)  in  the  public  interest,  and  not  detrimental 
to  the  functioning  of  the  integrated  utility  system.  To  pose 
the  issue  this  way  is  to  ignore  altogether  the  words  “reasonably 
incidental  or  economically  necessary  or  appropriate  to  the 
operations  of  one  or  more  integrated  public-utility  systems,” 
which  appear  both  in  the  first  clause  and  in  the  earlier  portion 
of  the  second.  “Rather,  our  fundamental  inquiry  is:  Having 
in  mind  the  protection  of  investors,  the  public  interest  and  the 
proper  functioning  of  an  integrated  utility  system,  is  the  reten¬ 
tion  of  a  particular  nonutility  business  reasonably  incidental 
or  economically  necessary  or  appropriate  to  the  operations  of 
a  retainable  utility  system?”  Engineers  Public  Service  Co., 
12  SEC  41, 47  (1942),  supra  note  119. 

Aside  from  effectuating  all  the  words  of  the  section  and  har¬ 
monizing  with  the  objectives  of  the  legislation,  the  Commis¬ 
sion’s  construction  has  the  additional  merit  of  being  relatively 
definite  in  application,  in  contrast  to  the  vaguer  concept  based 
primarily  on  “public  interest.”  This  is  illustrated  by  the  Com¬ 
mission’s  finding  that  in  this  case  The  Cheswick  and  Harmar 
Railroad  Company  is  functionally  related  to  the  operations  of 
Duquesne  because  it  is  used  almost  exclusively  for  hauling  coal 
for  one  of  the  generating  plants  of  Duquesne  (2748a) ;  and  be¬ 
cause  of  the  same  functional  relationship  Steam  Heating  (the 
subsidiary  which  furnishes  steam  heat  for  Pittsburgh’s  busi¬ 
ness  section)  was  also  deemed  retainable  with  Duquesne 
(2747ar-2748a) .  Similarly,  in  the  integration  proceedings  with 

m  It  Is.  of  course,  a  canon  of  statutory  construction  that  all  the  words  of 
a  statute  are  to  be  given  some  meaning  If  that  is  possible.  United  States  v. 
American  Trucking  Associations,  Inc.,  310  U.  S.  534,  542-43  (1940) ;  South¬ 
land  Gasoline  Co.  v.  Bayley,  319  U.  S.  44,  47  (1943) ;  United  States  v.  Public 
Utilities  Commiytion  of  District  of  Columbia,  80  App.  D.  C.  227,  2S1, 151  F. 
2d  009.  613  (1945). 
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respect  to  The  North  American  Company  the  Commission  per¬ 
mitted  retention  of  a  steam  heating  business  augmenting  the 
heating  service  of  a  retainable  utility,  as  well  as  a  coal  com¬ 
pany  80%  of  whose  output  was  used  by  the  utility,  and  a 
small  railway  freight  line  so  long  as  it  continued  to  be  used 
primarily  for  hauling  the  coal  company’s  coal;  but  the  Com¬ 
mission  directed  divestment  of  other  nonutility  properties  on 
the  ground  that  they  were  not  related  to  the  operations  of  the 
retainable  utility  company.  North  American  Co.,  11  SEC 
194  ( 1942),  supra  note  49. 

On  the  other  hand,  the  construction  of  the  “other  business”  j 
clauses  which  rests  principally  on  “public  interest”  would  rele¬ 
gate  the  Commission  to  a  standard  less  definite  in  content.  Al-  ! 
though  it  was  undoubtedly  not  so  intended,  the  construction 
adopted  by  the  Court  in  the  Engineers  case  leaves  room  for 
an  argument  that  the  Commission  would  be  required  to  re-  1 
solve  as  an  original  matter  the  question  of  economic  policy 
which  we  believe  was  determined  by  the  Congress — namely, 
whether  it  is  desirable  in  the  interest  of  diversity  of  invest¬ 
ment,  or  perhaps  merely  to  avoid  disturbing  the  status  quo, 
to  permit  holding-company  systems  to  retain  investments  in  ; 
other  businesses  not  related  to  the  operations  of  their  retain-  j 
able  utility  properties,  or  whether  it  is  desirable  to  limit  the  j 
operations  of  each  system  to  what  is  substantially  one  business. 
Such  an  inquiry  might  require  a  repetition  of  the  type  of  studies 
underlying  the  Congressional  findings  in  Section  1  of  the  Act,  or 
at  least  a  fresh  examination  of  the  legislative  studies  supple-  j 
mented  by  similar  material.  This  can  hardly  have  been  the 
legislative  intention.  j 

It  may  be  more  reasonable  to  construe  the  Court’s  opinion 
in  the  Engineers’  case  as  requiring  the  Commission  to  conduct j 
a  different  sort  of  inquiry — to  examine  the  problem  of  adverse 
effect  of  particular  businesses  upon  the  holding-company  sys¬ 
tem,  and  to  consider  in  that  connection  possible  distinctions 
between  businesses  which  (though  not  “utilities”  as  defined  in  | 
the  Act)  are  subject  to  rate  regulation  under  state  law  and! 
those  which  are  not  so  regulated;  between  businesses  which! 
are  relatively  stable  and  those  subject  to  extreme  fluctuations 
with  the  business  cycle;  between  businesses  which  have  reached 


108 


maturity  or  are  contracting  and  businesses  which  are  rapidly 
expanding  and  are  likely  to  require  fen*  their  development  sub¬ 
stantial  amounts  of  additional  capital.  But  this  construction 
of  the  opinion  creates  problems  as  serious  as  those  created  by 
the  first  construction:  Would  the  Commission  be  drawing 
such  distinctions  as  a  matter  of  delegated  power  of  a  legislative 
character,  or  would  it  be  deemed  to  be  acting  in  a  quasi-judicial 
capacity  on  the  basis  of  specific  material  appearing  in  the  record 
of  each  proceeding?  Some  such  policy  judgment  on  the  part 
of  the  Court  is  suggested  by  the  observation  in  its  opinion  that 
the  association  of  the  electric  and  transportation  businesses 
“does  not  appear  to  have  involved  the  major  evils  which  the 
Act  was  designed  to  eradicate”  (78  App.  D.  C.,  at  213,  138 
F.  2d  at  950).  The  administrative  task  and  the  pressures  to 
which  the  administrators  would  be  subjected  by  such  an  indefi¬ 
nite  grant  of  power  would  be  extremely  burdensome.  So  con¬ 
strued,  moreover,  Section  11  (b)  (1)  would  be  subject,  at  least 
to  some  extent,  to  the  same  criticisms  as  were  leveled  at  the 
House-approved  bill,  where  the  only  standard  governing  the 
retainability  of  nonutility  businesses  was  “public  interest.” 121 
The  then  Chairman  of  the  Commission  objected  to  that  bill 
on  the  ground  that  it  furnished  “no  effective  standard  to  guide 
the  Commission.”  Letter  from  Joseph  P.  Kennedy  to  Senate 
Wheeler,  quoted  at  79  Cong.  Rec.  10838  (July  9,  1935).  And 
Senate  Wheeler  himself  likewise  objected  that  the  bill  “speci¬ 
fically  hampers  the  Commission  in  dealing  with  these  nonutility 
interests.”  “Instead  of  Congress  adopting  a  definite  policy 
with  regard  to  these  speculative,  nonutility  activities,”  he  said, 
“the  House  section  shifts  the  entire  burden  to  an  administrative 
Commission,  and  then  makes  it  practically  impossible  for  the 
Commission  to  do  anything  about  cleaning  up  the  situation.” 
79  Cong.  Rec.  10847  (July  9, 1935) . 

The  fact  that  the  bare  “public  interest”  standard  of  the 
House-approved  bill  was  dropped  in  conference  in  favor  of  the 
present  “other  business”  clauses  indicates  that  the  conferees 
were  sensitive  to  these  trenchant  criticisms  made  both  by  the 
Senate  in  charge  of  the  bill  and  by  the  head  of  the  agency 

~  See  H.  R.  Rep.  No.  1318,  on  S.  2796,  74th  Cong.,  1st  Sees.  (1935)  17. 
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designated  to  administer  it.  And,  when  these  clauses  are  read,  j 
as  they  must  be,  in  the  context  of  Section  11  and  the  purposes 
of  the  Act  as  a  whole,12*  the  conclusion  seems  inescapable  that 
the  solution  arrived  at  by  the  conferees  was  to  apply  the  cri¬ 
terion  of  relation  between  the  nonutility  business  sought  to  be  I 
retained  and  the  operations  of  a  retainable  utility  system — a  j 
criterion  at  the  same  time  more  consonant  with  the  purposes  I 
of  the  legislation  and  more  definite  in  nature.127 

In  the  Engineers  case  (78  App.  D.  C.  at  211,  138  F.  2d  at  I 
948)  this  Court  relied  on  an  amendment  proposed  by  Senator  j 
Minton  and  adopted  by  the  Senate 128  which  would  have  per-  j 
mitted  the  retention  of  an  interest  in  any  nonutility  business 
“if  the  Commission  finds  that  such  business  is  affected  with  a 
public  interest  and  its  rates  or  charges  are  regulated  by  law,  j 
and  that  the  retention  of  such  interest  in  such  business  is  not  j 
detrimental  to  the  proper  functioning  of  a  single  geographically  j 
and  economically  integrated  public-utility  system."  79  Cong,  j 
Rec.  8849  (June  7, 1935) .  But  this  amendment  was  rejected  in  ! 
favor  of  the  second  “other  business"  clause,  which  was  sub¬ 
stituted  in  conference,  and  this  substitution  must  be  given  ef- ! 
feet  in  interpreting  the  present  provisions.  United  Gas  Im¬ 
provement  Co.  v.  SEC,  138  F.  2d  1010,  1021  (C.  A.  3,  1943). 
Consequently,  it  would  seem  that  the  conference  substitute  as j 
to  other  businesses  was  adapted  both  to  broadening  the  type  of  j 

_________  I 

•  j 

“The  Supreme  Court  has  held  that  the  “public  interest”  standard  in 
Section  20a  of  the  Interstate  Commerce  Act,  41  Stat.  494,  49  U.  S.  C. 

1 20a,  must  be  read  against  its  statutory  background.  N.  Y.  Central  Securi¬ 
ties  Corp.  y.  United  States ,  287  U.  S.  12,  24-25  (1932).  See  also  SEC  v. 

C.  M.  Joiner  Leasing  Corp.,  320  U.  S.  344,  350-51  (1943),  where  the  Supreme  , 
Court  stated  that  “courts  will  construe  the  details  of  an  act  in  conformity 
with  its  dominating  general  purpose,  will  read  text  in  the  light  of  context 
and  will  interpret  the  text  so  far  as  the  meaning  of  the  words  fairly 
permits  so  as  to  carry  out  in  particular  cases  the  generally  expressed 
legislative  policy.”  j 

“It  is  also  clear  from  Section  11  (b)  (1)  and  the  statute  as  a  whole 
that  the  “other  business”  clauses  represent  an  exception  to  the  general 
policy  of  the  Act.  As  with  clause  (A),  therefore,  they  must  be  strictly 
construed  to  effectuate  the  statutory  intention  if  there  is  any  doubt  as  to 
their  meaning.  See  page  55  supra. 

“S.  2796,  §11  (b)  (1),  74th  Cong.,  1st  Sess.  (1935),  passed  by  Senate 
June  11,  1935,  79  Cong.  Bee.  9065,  and  referred  to  House  Committee  on 
Interstate  and  Foreign  Commerce,  June  13,  1935,  79  Cong.  Bee.  9251. 
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additional  businesses  which  might  be  kept  and  to  defining 
more  narrowly  the  standard  applicable  to  the  retention  of  any 
particular  business.  If  the  Congress,  after  debate  had  focused 
on  the  problem  of  sufficiently  definite  standards,  had  intended 
to  adopt  a  standard  with  reference  to  the  retainability  of  non¬ 
utility  businesses  so  inconsistent  with  the  concept  of  opera¬ 
tional  relationship  which  we  have  seen  is  interwoven  into  the 
entire  fabric  of  the  Act,  we  think  it  would  have  announced 
its  intention  to  do  so  more  explicitly,  either  in  the  language 
of  Section  11  (b)  (1)  itself  or  in  the  conference  report.  In 
short,  the  legislative  history  fortifies  the  Commission’s  position 
that  the  criterion  under  the  “other  business”  clauses  as  enacted 
is  relationship  to  the  operations  of  a  retainable  utility  system. 

BL  The  transportation  properties  are  not  related  to  the  operations  of 

Duqnesne 

In  the  light  of  the  foregoing  discussion,  it  is  evident  that  the 
transportation  properties  are  not  “reasonably  incidental,  or 
economically  related  to  the  operations”  of  Duquesne,  the  prin¬ 
cipal  integrated  electric  system.  As  we  have  seen  (page 
11  supra),  the  Pittsburgh  Railways  system  provides  mass 
transportation  facilities  for  the  people  of  Pittsburgh  and  from 
an  operating  standpoint  is  radically  different  from  the  business 
of  generating  and  distributing  electric  energy.  Aside  from  the 
joint  use  of  General  Departments  personnel  and  certain  facili¬ 
ties,  Pittsburgh  Railways  is  primarily  a  customer  of  Duquesne — 
the  same  as  any  other  large  industrial  user — from  which  it  pur¬ 
chases  electric  energy.  In  1946  Duquesne’s  sales  of  electric 
energy  to  Pittsburgh  Railways  amounted  to  about  4%  of  its 
operating  revenues  (2740a) .  Obviously,  such  a  purchasing  ar¬ 
rangement  could  and  will  continue  after  separation  from  the 
holding-company  system,  and  retention  is  therefore  not  re¬ 
quired  for  that  purpose.  Nor,  in  our  view,  did  the  statute  con¬ 
template  that  retainability  of  nonutility  businesses  be  deter¬ 
mined  by  any  such  collateral  relationship.  Holding-company 
control  over  the  customers  of  its  operating  subsidiaries  is  not 
reasonably  necessary  to  the  economic  operation  of  the  utility 
system. 
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We  submit  further  that  the  other  factors  mentioned  by  peti¬ 
tioners  (Brief,  pp.  157-58)  are  not  sufficient  to  establish  such 
an  operating  relationship  as  to  require  the  retention  of  the 
transportation  properties  as  “reasonably  incidental,  or  eco- -* 
nomically  necessary”  to  the  operations  of  the  integrated  utility 
system  of  Duquesne.  Thus,  the  joint  use  of  personnel  through 
the  General  Departments  and  some  physical  facilities  obvi¬ 
ously  can  have  no  bearing  on  the  issue,  since  that  invariably 
occurs  when  any  two  businesses  are  under  common  control. 
To  accept  such  considerations  as  a  basis  for  retainability  would 
permit  the  retention  by  the  holding  company  of  many  diverse 
and  unrelated  businesses.  Moreover,  the  joint  use  of  trans¬ 
mission  and  transformer  equipment,  as  the  Commission  noted 
(2742a),  “is  common  practice  in  cities  where  the  street  rail¬ 
ways  system  is  independent  of  the  electric  system.”  Indeed, 
in  the  present  case,  the  relation  between  Duquesne  and  Pitts¬ 
burgh  Railways  is  governed  by  contract,  and  has  been  since 
19 13, 129  and  divestment  would  not  require  any  change  in  opera¬ 
tions. 

In  their  brief  (p.  157)  petitioners  cite  the  historical  asso¬ 
ciation  between  the  electric  system  and  the  transportation  sys¬ 
tem  as  a  basis  for  retaining  the  latter  properties.  The  Con¬ 
gress,  however,  found  that  in  general  the  retention  of  utility 
and  nonutility  properties  was  not  consonant  with  the  public 
interest,  and  it  was  precisely  for  these  reasons  that  Section  11 
(b)  (1)  requires  divestment  of  the  nonutility  properties  except 
where  the  statutory  conditions  are  met.  See  United  Gas  Im¬ 
provement  Co.  v.  SEC,  quoted  infra  note  131.  Accordingly, 
unless  these  conditions  are  satisfied,  the  fact  that  the  two 
properties  have  been  under  common  control  cannot  furnish  a 
basis  for  their  continued  retention  by  the  holding  company.130 

»  v  » 

**  It  may  be  noted  that  generating  and  transmission  facilities  were  trans¬ 
ferred  to  Duquesne  by  some  of  the  underlier  companies  in  the  Pittsburgh 
Railways  system  pursuant  to  agreement  in  1913  (Com.  Ex.  A-9,  pp.  119-12(1 
in  Pet.  Ex.  VoL  I) .  (Page  references  to  this  exhibit  are  to  the  original  page 
numbers  in  the  report) 

***  Petitioners  argue  that  any  public  policy  against  retention  of  electric  -j 
and  transportation  properties  in  the  same  holding-company  system  is  nega-  j 
tived  by  the  Commission’s  releasing  from  its  Jurisdiction  under  the  Act 
certain  street  railway  and  bus  properties  which  are  jointly  controlled  with  j 
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In  short,  the  basic  purpose  of  Section  11  (b)  (1)  is  to  limit 
the  public-utility  holding  company  to  the  utility  business,  and 
to  require  disposition  of  the  many  other  businesses,  acquired 
in  prior  years,  which  are  not  an  inherent  part  of  the  proper 
operation  of  the  utility  system.1”  Retention  of  a  nonutility 
business  is  permitted  only  under  limited  conditions,  namely, 
that  it  be  “reasonably  incidental,  or  economically  necessary  or 
appropriate  to  the  operations”  of  the  utility  system.  To  sat¬ 
isfy  these  conditions,  it  is  necessary,  we  submit,  that  the  non¬ 
utility  operations  be  so  interrelated  with  the  utility  system  that 
the  former  are  an  ancillary  part  of  the  utility  operations,  and 
as  such  economically  inseparable  from  and  necessary  to  the 
operations  of  the  utility  system,  under  which  circumstances 
the  public  interest  and  the  interests  of  investors  and  consumers 
would  be  served  best  by  retention  of  the  nonutility  business. 
We  submit  that  under  this  test  it  cannot  be  seriously  urged 
that  petitioners  have  made  a  case  for  retaining  the  transporta¬ 
tion  properties  of  the  Pittsburgh  Railways  system.182 

gas  or  electric  properties  (Pet.  Brief,  p.  163).  United  Light  <£  Power  Co ^ 
Holding  Company  Act  Release  No.  6621  (1946) ;  Consolidated  Electric  <£  Gas 
Co ^  Holding  Company  Act  Releases  No.  4874,  No.  4895  (1944).  In  these 
two  cases  the  Commission  approved  plans  under  Section  11  (e)  whereby 
the  holding  company  proposed  to  sell  through  competitive  bidding  its  se¬ 
curities  in  a  subsidiary  operating  company  which  owned  both  electric  and 
transportation  properties.  This  argument  of  petitioners  is  essentially  the 
same  argument  they  make  with  respect  to  the  Commission’s  decisions  under 
Section  11  (e)  permitting  utilities  engaged  in  both  gas  and  electric  opera¬ 
tions  to  be  severed  from  holding-company  control,  and  the  answer  is  the 
same  as  we  made  there  (pages  49-50  supra). 

“  As  the  court  said  in  United  Gas  Improvement  Co.  v.  SEC ,  138  F.  2d  1010, 
1019  (C.  A.  3,  1943) :  “The  obvious  intention  of  Congress  in  enacting  Sec¬ 
tion  11  (b)  (1)  was  to  integrate  public  utility  holding  company  systems  and 
to  compel  holding  companies  subject  to  the  Act  to  relinquish  interests  in  un¬ 
related  utilities  as  wen  as  unrelated  nonutility  companies.  The  myriad, 
promiscuous  activities  and  investments  of  some  of  the  holding  company  sys¬ 
tems  was  a  prime  cause  of  investors’  losses.”  [Italics  supplied.] 

On  the  claimed  economies  resulting  from  the  Joint  use  of  personnel,  see 
pages  118-19  infra.  It  is  sufficient  to  note  here  that  the  same  grounds  which 
have  led  the  Commission  to  reject  Coffman’s  estimates  under  clause  (A) 
(Point  II  supra)  are  equally  applicable  to  his  estimates  with  respect  to  the 
transportation  properties. 
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C.  The  transportation  properties  are  not  retainable  even  if  the  test  is 

not  one  of  operational  relationship 

It  may  be  assumed  arguendo  in  this  branch  of  our  argument 
that  the  Engineers  construction  of  the  “other  business”  clauses 
is  correct.  In  that  case  the  Court  merely  remanded  to  the  j 
Commission,  the  Court  emphasizing  (78  App.  D.  C.  at  213,  j 
138  F.  2d  at  950)  that  “It  is  not  the  function  of  this  court  | 
to  make  final  determinations  of  fact;  that  responsibility  lies 
with  the  Commission  under  the  statute.”  In  order  to  avoid  f 
the  delay  incident  to  a  remand  in  the  event  the  reviewing 
court  should  reaffirm  the  Engineers  interpretation,  the  Com¬ 
mission  considered  the  question  of  retainability  of  the  trans-  j 
portation  properties  of  Pittsburgh  Railways  under  the  Engi¬ 
neers  construction  as  well  as  its  own.  Even  so,  we  shall  show,  j 
the  Commission  was  correct  in  its  conclusion  (2746a)  that  there  j 
is  no  basis  in  this  record  for  an  affirmative  finding  under  the  j 
second  “other  business”  clause  that  retention  of  the  transpor-  I 
tation  properties  is  either  “necessary  or  appropriate  in  the  pub¬ 
lic  interest  or  for  the  protection  of  investors  or  consumers  and  j 
not  detrimental  to  the  proper  functioning”  of  the  Duquesne 
electric  system.  It  should  be  borne  in  mind  that,  as  with  the  j 
ABC  clauses,  petitioners  cannot  prevail  on  this  issue  unless 
they  show  that  the  facts  in  the  record  are  so  clear  and  con¬ 
vincing  that  they  left  the  Commission  no  reasonable  choice 
but  to  make  a  finding  that  the  standards  for  retention  were 
satisfied.  See  page  59  supra. 

As  the  Commission  noted  in  its  Findings  and  Opinion,  joint  j 
control  of  the  transportation  properties  along  with  Duquesne 
“has  nevertheless  not  saved  Pittsburgh  Railways  from  the  com- 
mon  fate  of  street  railways  in  the  larger  municipalities”  | 
(2743a).  Pittsburgh  Railways  was  in  receivership  from  1918  to 
1924  (Com.  Ex.  A-9,  p.  104,  in  Pet.  Ex.  Vol.  I).133  Since  1938  it 
has  been  in  reorganization  under  Chapter  X  of  the  Bankruptcy 
Act,  and  all  of  the  traction  properties  have  been  operated,  and  j 
still. are,  by  the  reorganization  trustees  (2678a,  2739a).  Thus, 

since  1902,  when  the  traction  system  was  unified,  Pittsburgh 

1 

“This  exhibit  is  the  special  master’s  229-page  report  in  the  Chapter  X  f 
proceeding  with  respect  to  Pittsburgh  Railways. 
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Railways  has  been  in  equity  receivership  and  bankruptcy  reor¬ 
ganization,  and  operated  under  court  jurisdiction,  for  about 
17  years. 

Furthermore,  unified  operations  accomplished  in  1902  did 
not  extend  to  any  effective  degree  to  the  corporate  and  financial 
aspects  of  the  transportation  system.  Besides  Pittsburgh  Rail¬ 
ways  and  Motor  Coach,  there  are  53  so-called  “underlier  com¬ 
panies”  which  are  linked  to  Pittsburgh  Railways,  and  to  each 
other,  through  leases,  operating  agreements,  and  other  cove¬ 
nants,  and  direct  and  indirect  ownership  of  debt  and  equity 
securities.  These  underlier  companies  and  Pittsburgh  Rail¬ 
ways  have  outstanding  funded  debt  and  preferred  and  com¬ 
mon  stock  and,  while  most  of  these  securities  are  held  by  various 
system  companies,  including  Philadelphia  Company,  a  sizable 
amount  is  held  by  the  public  (106a-107a,  2665a).  Under 
the  various  leases  and  other  agreements,  Pittsburgh  Railways 
and  the  other  companies  have  undertaken  the  performance  of 
certain  covenants,  including  payment  of  rentals,  taxes,  and 
interest  and  dividends  on  underlying  securities  as  the  case  may 
be.134  In  addition,  Philadelphia  Company  is  guarantor  for 

04  A  description  of  the  leases  and  other  agreements  Is  set  forth  in  the 
special  master’s  report.  Com.  Ex.  A-9,  pp.  31-50,  82-90,  in  Pet  Ex.  VoL  L 
The  intrasystem  complexities  have  been  partially  described  in  In  re  Pitts¬ 
burgh  RaUicays  Co .,  155  F.  2d  477,  479-80  (C.  A.  3, 1946),  as  follows: 

“Pittsburgh  Railways,  the  operating  company  (then  known  as  Southern 
Traction  Company),  Is  entirely  stock  owned  by  the  Philadelphia  Company. 
Consolidated  Traction  Company  is  also  a  direct  subsidiary  of  Philadelphia 
Company.  United  Traction  Company  on  the  other  hand  is  a  direct  subsidiary 
of  Pittsburgh  Railways;  Pittsburgh  and  Charleroi  Street  Railway  Co.  (here¬ 
after  Charleroi)  is  similarly  controlled.  Of  the  49  companies  that  might 
be  involved  in  a  complete  reorganization,  36  are  directly  or  indirectly  con¬ 
trolled  by  Philadelphia  Company  in  much  the  same  manner  through  stock 
majorities  at  various  levels  and  interlocking  directorates  of  various  degrees. 
Monongahela  Street  Railway  Company,  the  Suburban  Rapid  Transit  Street 
Railway  Company  and  Pittsburgh  and  Birmingham  Traction  Company 
(hereafter  Birmingham)  comprise  the  remainder  of  the  original  group. 
Their  stock  ownership  is  publicly  controlled,  though  even  here  some  Phila¬ 
delphia  Company  infiltration  has  occurred.  Thus  it  has  a  minority  stock 
interest  of  24.7%  in  Monongahela  and  of  6.6%  in  Suburban. 

“For  convenience,  the  36  companies  under  Philadelphia  Company  control 
may  be  called  the  ‘Philadelphia  underliers.’  Monongahela,  Suburban  and 
Birmingham  together  with  Birmingham’s  six  lessor  company  affiliates  may 
be  designated  the  ‘guaranteed  underliers’  comprising  nine  companies.  Fin- 
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rentals  and  taxes  with  respect  to  nine  of  the  companies,  known 
as  the  “Guaranteed  UncLerliers”  (2665a).133  Philadelphia 
Company  has  also  guaranteed  principal  and  interest  on 
$1,968,000  of  Pittsburgh  Railways’  bonds,  of  which  $987,933 
are  held  within  the  system  (2678a-2679a).  The  net  amount 
paid  by  Philadelphia  Company  on  all  of  its  guarantees  in  1945 
was  over  $1,000,000;  for  the  5-year  period  1941-45  the  net 
amount  paid  on  the  guarantees  was  over  $4,000,000  (55a, 
105a).133 

The  necessity  for  simplifying  the  capital  structure  of  -the 
Pittsburgh  Railways  system  and  for  eliminating  the  intra¬ 
system  leasehold  complexities  had  become  evident  long  before 
the  reorganization  proceedings  initiated  in  1938.  Thus,  a  re¬ 
port  of  the  special  master  in  the  equity  receivership  proceedings 
characterized  the  situation  as  follows:  “The  Pittsburgh  Rail¬ 
ways  Company  is  not  a  fee  owner,  but  functions  to  a  large 
extent  merely  as  the  operating  head  of  a  system  somewhat 
loosely  put  together  by  a  series  of  intercorporate  undertakings, 


ally,  excluding  three  companies  not  now  deemed  essential  to  any  reorganiza¬ 
tion  plan,  we  have  two  remaining  companies,  each  in  turn  having  a  single 
underller.  This  last  group  of  four  we  may  term  the  ‘unguaranteed 
underliers.’  *  •  • 

“All  the  various  corporate  units  or  divisions,  by  whatever  name  they 
are  designated,  are  welded  to  the  operating  company,  Pittsburgh  Railways. 
Consolidated  and  United  are  linked  with  Pittsburgh  Railways  by  operat¬ 
ing  agreements  that  have  been  in  effect  since  1902.  Birmingham  and 
Charleroi  are  tied  to  United  by  long-term  lease  arrangements.  Similarly, 
Monongahela  and  Suburban  are  tied  to  Consolidated  by  long-term  lease 
arrangements.  Charleroi  is  not  in  the  same  class  with  Birmingham.  Monon¬ 
gahela  and  Suburban,  since  they  are  publicly  controlled  while  it  is  merely 
a  Philadelphia  underller.” 

m  The  legal  effects  of  the  lease  and  Philadelphia  Company  guarantees 
have  been  the  subject  of  considerable  litigation.  See  Philadelphia  Co.  v. 
Dipple,  312  U.  S.  168  (1941) ;  Monongahela  Street  Ry.  Co.  v.  Philadelphia 
Co.,  350  Pa.  603,  39  A.  2d  909  (1944) ;  Pennsylvania  Co.  for  Ins.  on  Lives 
and  Granting  Annuities  v.  Philadelphia  Co.,  266  Fed.  1  (C.  A.  3, 1920) ;  Allen 
v.  Philadelphia  Co.,  265  Fed.  817  (C.  A.  3, 1920). 

”•  Since  Philadelphia  Company  and  subsidiaries  hold  some  of  the  bonds 
and  stocks  of  the  companies,  part  of  the  amounts  paid  under  the  guarantees 
is  returned  as  interest  or  dividends  to  the  system  companies.  The  figures 
cited  In  the  text  reflect  net  amounts  after  adjustment  for  such  interest  and 
dividends. 
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many  of  which,  as  was  said  by  the  Public  Service  Commission, 
are  so  ‘easily  terminable  as  to  present  at  all  times  a  very  serious 
situation,  endangering  the  maintenance  of  a  stable,  permanent 
and  unified  street  railway  system’.” 147  The  same  need  of  a 
simpler  capital  structure  is  reflected  in  the  so-called  Traction 
Conference  Board  Agreement  entered  into  among  the  City  of 
Pittsburgh,  Philadelphia  Company  and  Pittsburgh  Railways 
under  date  of  December  21,  1921,  as  preliminary  to  securing 
repossession  of  the  properties  from  the  equity  receivers.  It 
provided  in  part  that  Philadelphia  Company,  as  principal  stock¬ 
holder  of  Pittsburgh  Railways,  should  “proceed  at  once  to  en¬ 
deavor  to  reorganize  the  Pittsburgh  Railways  Company  or 
cause  a  new  company  to  be  formed  *  *  *  and  in  said  plan 
for  reorganization  shall  endeavor  to  provide  for  finally  bringing 
all  of  the  subsidiary  companies  into  one  company  and  the  con¬ 
version  of  the  present  mortgages  into  a  single  mortgage  on  the 
entire  property”  (Com.  Ex.  A-9,  p.  106,  in  Pet.  Ex.  Vol.  I).  In 
this  connection  it  may  be  observed  that  the  winding-up  of  the 
receivership  in  1924  was  not  without  reservation.  For  in  an 
opinion  approving  the  discharge  of  the  receivers,  the  judge  ex¬ 
pressly  stated  that  “I  am  governed  in  my  conclusions  not  be¬ 
cause  convinced  of  the  solvency  of  the  Company,  or  because 
satisfied  that  the  proposed  method  of  reorganization  is  entirely 
practicable,  or  that  the  facts  warrant  the  optimistic  view  taken 
by  the  petitioners  and  their  counsel.”  His  approval  of  the  dis¬ 
charge  was  based  solely  on  the  fact  that  the  great  majority  di¬ 
rectly  interested  in  the  matter  had  approved  the  proposed  plan 
(Com.  Ex.  A-9,  p.  Ill,  in  Pet.  Ex.  Vol.  I).  No  reorganization 
was  effectuated  in  the  years  following  and  finally,  as  financial 
losses  increased,  Pittsburgh  Railways  went  into  reorganization 
under  Chapter  X  of  the  Bankruptcy  Act.138  Thus  it  is  clear 
that  the  intrasystem  complexities  which  had  been  more  or  less 

fixed  and  perpetuated  in  1902  have  contributed  in  large  measure 

\ 

***  This  excerpt  Is  quoted  In  the  special  master’s  report  In  the  pending 
bankruptcy  reorganization  proceedings  of  Pittsburgh  Railways  (Com.  Ex. 
A-9,  pp.  182-183,  in  Pet  Ex.  Vol.  I). 

"•The  losses  and  deficits  incurred  by  Pittsburgh  Railways  from  1902  to 
1938  are  scheduled  In  Com.  Ex.  A-9,  p.  93,  in  Pet  Ex.  Vol.  I. 


to  the  present  plight  of  the  transportation  system.138  Indeed, 
the  public  need  for  an  over-all  reorganization  which  would 
bring  about  a  complete  unification  of  the  various  properties  j 
comprising  the  system  was  deemed  so  essential  that  bankruptcy 
jurisdiction  was  extended  to  cover  virtually  all  the  underliers’  j 
properties.  The  bankruptcy  court’s  power  to  do  this  was  j 
finally  established  after  four  years  of  litigation  and  over  the 
opposition  of  the  guaranteed  underliers  and  Philadelphia  Com¬ 
pany.140 

Furthermore,  as  the  Commission  found  (2743a),  during  the  I: 
forty-seven  years  of  holding  company  control  “Philadelphia  j 
Company  has  drawn  almost  no  income  from  its  large  invest-  j 
ment  in  Pittsburgh  Railways  and,  as  a  consequence,  the  entire 
burden  of  supporting  Philadelphia  Company’s  security  struc-  i 
ture  has  fallen  on  the  electric  and  gas  properties.”  Philadel¬ 
phia  Company  now  has  outstanding  two  classes  of  debt  securi¬ 
ties,  four  classes  of  preferred  stock,  and  common  stock  (2680a).  j 
The  special  master’s  report  in  the  reorganization  proceeding  j 
shows  that  Philadelphia  Company  has  issued  its  own  securi¬ 
ties,  $35,882,353  of  stated  or  par  value,  in  exchange  for  securi¬ 
ties  of  companies  in  the  railways  system,  exclusive  of  cash  pur-  i 
chases  (Com.  Ex.  A-9,  p.  8,  in  Pet.  Ex.  VoL  I).141  Moreover,  j 

"The  special  master  stated  (Com.  Ex.  A-9,  p.  215,  in  Pet.  Ex.  VoL  I) :  j 
“The  fact  that  the  debtor  has  operated  at  a  loss  and  needs  reorganization  is 
an  indication  that  the  leases  and  operating  agreements  are  in  the  aggregate  j 
unprofitable  and  burdensome.” 

"In  In  re  Pittsburgh  Rcnltcays  Co .,  155  F.  2d  477,  485  (C.  A.  3,  1946), 
reversing  60  F.  Supp.  600  (W.  D.  Pa.  1945),  cert,  denied ,  329  U.  S.  731  (1946),! 
the  court  said :  “Our  conclusion  is  that  the  facts  of  the  present  case  call  for 
the  treatment  of  this  great  transportation  system  as  one  entity  for  purposes 
of  reorganization,  regardless  of  the  elaborate  jig-saw  puzzle  arrangement 
of  all  the  underlying  companies  which  have  gone  into  it  •  *  *.  We  recog¬ 
nize  the  necessity  of  the  unitary  economic  foundation  for  it  and  the  impossi¬ 
bility  of  accomplishing  that  if  half  a  million  dollars  per  year  plus  taxes  is  to 
be  drained  off  by  one  group  without  regard  to  the  situation  of  the  whole.” 

10  The  record  also  shows  that  part  of  the  proceeds  derived  from  the  sale 
in  1930  of  the  $6  cumulative  preference  stock  of  Philadelphia  Company; 
$10,000,000  stated  value,  was  used  by  Philadelphia  Company  to  purchase! 
securities  in  the  Pittsburgh  Railways  system  (33$a),  and  that  the  cash 
obtained  from  the  sale  of  the  $5  cumulative  preference  stock,  $5,386,800 
stated  value,  was  used  for  the  same  purpose  (339a).  j 

Philadelphia  Company’s  book  cost  of 'its  investment  in  the  Pittsburgh 
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because  of  Pittsburgh  Railways’  inability  to  meet  certain  of  its 
obligations,  Philadelphia  Company  has  been  required  to  make 
good  on  its  guarantees  for  substantial  amounts  (page  115 
supra) .  The  necessity  of  supporting  the  entire  capital  structure 
of  Philadelphia  Company  (including  its  guarantees)  mostly 
through  revenues  of  the  electric  and  gas  properties,  as  the  Com¬ 
mission  also  found  (2743a),  resulted  in  forcing  upon  Duquesne 
unsound  dividend  policies;  the  record  shows  that  Duquesne 
paid  to  Philadelphia  Company  in  dividends  99.25%  of  its 
available  net  income  in  1945,  98.73%  in  1946  and  an  average 
of  95.47 %  over  the  nine-year  period  1938-1946  (2757a,  n.  68)  .M* 

It  is  clear,  therefore,  that  there  is  no  merit  to  petitioners’ 
contention  (Brief,  p.  163)  that  retention  of  Pittsburgh  Rail¬ 
ways  is  necessary  in  the  public  interest  and  for  the  protection 
of  investors  and  consumers  and  that  such  retention  is  not 
detrimental  to  the  proper  functioning  of  Duquesne.  If  any¬ 
thing,  the  facts  show  quite  the  contrary.  In  what  follows  we 
comment  briefly  cm  petitioners’  contention  that  retention  would 
result  in  certain  general  and  administrative  savings  to  Pitts¬ 
burgh  Railways  and  Duquesne. 

Petitioners  argue  (Brief,  p.  157)  that  separation  of  the  trans¬ 
portation  properties  from  the  holding  company  would,  as  Coff¬ 
man  estimated,  increase  the  administrative  costs  of  the  trans¬ 
portation  properties  by  about  $98,000  per  year.  It  is  evident, 
however,  that  such  increment  (if  established)  would  be  of  little 
significance  in  the  context  of  over-all  operations  of  the  trans¬ 
portation  system.  As  the  Commission  indicated  (2744a),  in 
1946  Pittsburgh  Railways  had  operating  expenses  in  excess  of 
$20,200^)00,  and  the  claimed  increase  in  administrative  costs 
would  represent  less  than  .0049  (less  than  Yz  of  1%)  of  that 
amount.  Secondly,  Coffman’s  result  reflects  his  estimated  in¬ 
crease  in  the  cost  of  all  services  now  performed  jointly  for  Pitts¬ 
burgh  Railways  and  all  the  underlier  companies.  He  gave  no 

Railways  system  originally  was  about  $79,000,000  (Com.  Ex.  A-9,  pp.  8-9, 
in  Pet.  Ex.  VoL  I).  It  is  now  carried  at  a  net  book  value  of  about  $26,000,- 
000  (2533a). 

10  In  the  recent  refinancing  of  Duquesne’s  bonds,  the  Commission  baa 
required  certain  restrictions  on  Duquesne’s  future  dividend  payments  for 
the  protection  of  public  investors.  Duquesne  Light  Con  Holding  Company 
Act  Release  No.  7712  (1947). 
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consideration  to  the  fact  that,  with  the  reorganization  of  Pitts¬ 
burgh  Railways  and  the  elimination  of  separate  underliers  and 
of  the  leases  and  operating  agreements,  the  accounting,  dis¬ 
bursement  and  other  administrative  functions  would  be  ma¬ 
terially  reduced  (1890a-1891a).  In  any  event,  as  we  have 
shown  in  Point  II  supra ,  Coffman’s  estimates  of  “substantial 
economies”  have  little  or  no  probative  value,  and  the  same 
applies  to  his  estimate  of  $98,000,  which  was  part  of  the  same 
study. 

Petitioners  also  point  to  Coffman’s  estimate  of  increased 
expenses  of  $525,000  for  Duquesne,  a  figure  we  have  examined 
in  Point  II.  But  this  estimate  is  likewise  subject  to  the  same 
defects  as  the  others.  Moreover,  Coffman’s  studies  were  based 
on  the  assumption  that  Duquesne,  Pittsburgh  Railways  and 
Philadelphia  Company  would  have  no  joint  personnel  to  per¬ 
form  the  functions  now  performed  by  the  General  Depart¬ 
ments.  There  is  nothing,  as  the  Commission  said,  to  indicate 
“what  savings  he  would  claim  few  Duquesne  as  attributable  to 
joint  operation  of  Duquesne  with  the  transportation  proper¬ 
ties  and  apart  from  the  gas  properties”  (2745a,  n.  58). 143 

finally,  petitioners  argue  (Brief,  p.  163)  that,  in  view  of  the 
pending  reorganization  of  Pittsburgh  Railways,  divestment  of 
Philadelphia  Company’s  investment  in  Pittsburgh  Railways 
“would  result  in  a  substantial  loss  to  the  investors  in  the  securi¬ 
ties  of  the  holding  company  system.”  But  that  is  not  the  effect 
of  the  Commission’s  order.  The  Commission’s  order  under 
Section  11  (b)  (1)  merely  directs  divestment  of  the  transporta¬ 
tion  properties.  Under  Section  11  (c),  49  Stat.  821, 15  U.  S.  C. 
§  79k  (c),144  petitioners  have  one  year  for  compliance  and  fur- 

“We  have  also  noted  previously  (note  106  supra)  that  Cbffman’s  study 
was  criticized  by  Fleger,  executive  vice  president  and  general  attorney  for 
petitioners,  because  it  assumed  that  no  joint  personnel  would  be  utilized 
as  between  Philadelphia  Company  and  Duquesne. 

144 This  section  provides:  “Any  order  under  subsection  (b)  shall  be 
complied  with  within  one  year  from  the  date  of  such  order;  but  the  Com¬ 
mission  shall,  upon  a  showing  (made  before  or  after  the  entry  of  such  order) 
that  the  applicant  has  been  or  will  be  unable  in  the  exercise  of  due  diligence 
to  comply  with  such  order  within  such  time,  extend  such  time  for  an  addi¬ 
tional  period  not  exceeding  one  year  if  it  finds  such  extension  necessary  or 
appropriate  in  the  public  interest  or  for  the  protection  of  investors  or 
consumers.” 
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ther  time  may  be  secured  for  good  cause.  Moreover,  under 
Section  11  (e)  any  plan  submitted  by  the  holding  company 
for  complying  with  the  Commission’s  order  of  divestment  must 
be  found,  after  notice  and  hearing,  to  be  “fair  and  equitable 
to  the  persons  affected  by  such  plan.”  There  is  no  warrant 
for  assuming  that  the  Commission  would  require  such  divest¬ 
ment  under  circumstances  where  legitimate  investment  values 
would  be  needlessly  sacrificed.  As  the  Commission  stated  in 
its  findings  and  Opinion  with  respect  to  this  question  (2747a, 
n.  60) :  “We  are  concerned  here  only  with  applying  the  stand¬ 
ards  of  Section  11  to  the  existing  system  in  order  to  define  the 
steps  which  must  be  taken  in  order  to  achieve  compliance  with 
the  statute.  The  timing  of  such  steps  and  the  manner  of 
carrying  them  out  will  be  the  subject  of  future  consideration.” 
See  North  Arnericari  Co.  v.  SEC,  327  U.  S.  686,  709-10  (1946) ; 
American  Power  &  Light  Co.  v.  SEC,  329  U.  S.  90,  107 
(1946). 145 

In  conclusion,  we  emphasize  that  the  Commission  is  not  con¬ 
cerned  here  with  the  question  of  undoing  a  specific  wrong  or 
of  punishing  a  past  offender.  The  basic  objective  of  the  Act 
under  Section  11  (b)  (1)  is  to  limit  the  operations  of  the  hold¬ 
ing  company  to  a  single  integrated  system  (subject  to  excep¬ 
tions  discussed  in  Point  II),  the  Congress  having  determined 
that  this  policy  is  best  suited  to  achieving  economic  and  effi- 

In  the  North  American  case  the  Supreme  Court  said : 

“Moreover,  there  is  no  basis  here  for  assuming  that  in  limiting  the  scope 
of  North  American’s  operations  there  will  be  dispositions  of  securities  for 
inadequate  considerations,  thereby  raising  a  question  as  to  whether  there 
is  a  destruction  of  these  values  without  Just  compensation.  The  Act  does 
not  contemplate  or  require  the  dumping  or  forced  liquidation  of  securities 
on  the  market  for  cash.  Under  §§  11  (d)  and  11  (e)  of  the  Act,  any  divest¬ 
ment  or  reorganization  plan  must  meet  the  standards  of  fairness  and 
equitableness.  In  many  instances  this  may  involve  no  more  than  a  distribu¬ 
tion  of  the  securities  among  the  existing  shareholders  of  the  holding  com¬ 
pany.  But  should  scurities  be  sold  for  cash,  speculation  as  to  unfavorable 
market  conditions  cannot  undermine  the  validity  of  fll  (b)  (1).  Any 
plan  of ‘divestment  or  reorganization,  moreover,  must  be  carefully  scruti¬ 
nized  by  both  the  Commission  and  the  enforcing  court,  thus  enabling  the 
assertion  and  protection  of  all  shareholders’  rights.  See  Otis  d  Co.  v. 
Securities  d  Exchange  Commission,  323  U.  S.  624.  And  there  are  provisions 
In  the  Act  guarding  against  unduly  rapid  divestment  or  liquidation  [§11 
<c)]."  (The  reference  to  1 11  (c)  is  in  the  Court’s  opinion.) 


dent  utility  operations.  Section  11  (b)  (1)  further  permits 
retention  of  nonutility  businesses  under  certain  limited  con¬ 
ditions.  Whatever  interpretation  is  adopted  with  respect  to 
the  “other ‘business”  clauses,  it  is  clear  that  retainability  was 
intended  to  be  permitted  only  where  the  historical  and  opera¬ 
tional  ties  of  the  utility  and  nonutility  businesses  have  become 
so  interwoven  and  the  mutual  advantages  so  manifest  that  the 
benefits  of  retaining  both  under  common  control  of  the  holding 
company  far  outweigh  the  compensating  advantages  which  the 
Congress  believed  would  flow  from  separate  operations  of  two 
enterprises  otherwise  unrelated.  We  submit  that  in  the  light 
of  the  foregoing  discussion  it  is  evident  that  the  statutory  basis 
for  retainability  has  not  been  established.  We  believe  that, 
financially  rehabilitated  and  with  its  properties  completely 
unified,  Pittsburgh  Railways  will  be  in  a  position  to  minister 
to  its  own  operating  and  financial  needs. .  Indeed,  as  the  Com¬ 
mission  further  noted  (2745a-2746a),  in  this  case  dissociation 
from  common  control  with  an  electric  system  would  also  give 
an  independent  management  the  autonomy  to  bargain  at  arm’s 
length  for  the  cost  of  power  which  it  purchases  from  Duquesne, 
and  to  give  thorough  consideration  to  the  substitution  or  addi¬ 
tion  of  motor  bus  service — all  in  the  best  interests  of  investors, 
consumers,  and  the  public  generally.146 


The  Commission  correctly  ruled  that  Philadelphia  Com- 
t  pany  must  be  liquidated  and  dissolved  pursuant  to  Sec¬ 
tion  11(b)  (2) 

Section  11  (b)  (2)  of  the  Act  directs  the  Commission  to 
require  each  registered  holding  company  and  each  subsidiary  to 


“*  The  Commission  made  passing  reference  to  the  fact  that  the  reorgani¬ 
zation  court  had  ordered  an  inquiry  into  the  bus  situation  in  Pittsburgh  to 
formulate  recommendations  for  changes  in  the  service  (2745a).  This 
reference  did  not  intend  to  suggest  any  wrongdoing  (2745a).  ThejCommiSc- 
sion  merely  referred  to  the  matter  as  an  indication  that  the  possibility  of 
advancing  motorbus  service — a  phenomenon  common  to  many  metropolitan 
areas — is  a  very  real  problem  affecting  the  public  interest  and  is  not  a 
mere  conjectural  hypothesis. 
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take  such  steps  as  the  Commission  shall  find  necessary 
to  ensure  that  the  corporate  structure  or  continued  exist¬ 
ence  of  any  company  in  the  holding-company  system 
does  not  unduly  or  unnecessarily  complicate  the  struc¬ 
ture  *  *  *  of  such  holding-company  system. 

Having  concluded  that  Philadelphia  Company  was  required 
under  Section  11  (b)  (1)  to  divest  itself  of  its  gas  and  trans¬ 
portation  properties,  the  Commission  then  considered  whether, 
inter  alia,  the  “continued  existence”  of  Philadelphia  Company 
“unduly  or  unnecessarily”  complicated  the  structure  of  the 
holding-company  system.  On  examination  of  the  record,  the 
Commission  concluded  that  the  continued  existence  of  Phila¬ 
delphia  Company  was  economically  unnecessary  for  the  opera¬ 
tions  of  Duquesne  and  the  relatively  minor  incidental 
businesses  which  were  retainable,  and  consequently  directed 
that  Philadelphia  Company  be  liquidated  and  dissolved 
pursuant  to  the  requirements  of  Section  11  (b)  (2> 
(2753a-2754a,  2783a).147  The  Commission  found  that  it 
was  thus  unnecessary  to  reach  any  definitive  conclusions  as  to 
what  action  might  otherwise  be  required  in  the  Philadelphia 
Company  system  under  Section  11  (b)  (2),  although  it  did  refer 
to  a  number  of  other  undue  and  unnecessary  complexities  which 
it  said  would  require  substantial  steps  to  be  taken  for  achieving 
compliance  with  Section  11  (b)  (2)  if  dissolution  of  Phila¬ 
delphia  Company  were  not  to  take  place  (2757a,  n.  68). 

In  the  administrative  proceedings  it  was  urged  that  dissolu¬ 
tion  of  Philadelphia  Company  was  not  warranted  because  of 
the  financial  assistance  which  Philadelphia  Company  might 
render  to  Duquesne.  The  Commission  found,  however,  that 
there  was  no  basis  for  this  argument,  stating  (2754ar-2755a) : 

In  the  first  place,  we  can  see  no  reason  why  an  organi¬ 
zation  of  the  magnitude  of  the  electric  system  could  not 
handle  its  own  financial  problems.  Secondly,  Fleger’s 
•  own  testimony  itself  indicates  that  after  segregation 


**  The  power  to  order  liquidation  and  dissolution  under  Section  H  (b)  (2> 
of  a  holding  company  which  performs  no  useful  economic  function  has  beea 
established.  American  Power  d  Light  Co.  v.  SBC,  329  U.  S.  90,  118  et  seg. 
(1946) ;  Todd  v.  SBC,  137  F.  2d 473  (C.  A.  6, 1948). 
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jy  Philadelphia  Company  would  not  perform  financial 
services  for  its  remaining  subsidiaries  sufficient  to  jus¬ 
tify  its  continuation  on  this  basis  alone.  Fleger  stated 
that  he  did  not  visualize  that  after  segregation  Phila¬ 
delphia  Company  would  itself  render  “any  substantial 
amount  of  direct  financial  assistance”  to  Duquesne, 
either  by  providing  it  with  additional  capital  or  by 
making  loans  to  it.  Moreover,  although  Philadelphia 
Company  has  employed  a  financial  adviser  for  the  past 
five  years  at  an  annual  salary  of  $10,000,  Duquesne 
found  it  necessary,  in  connection  with  its  recent  refinanc¬ 
ing,  to  retain  an  outside  financial  adviser. 

Petitioners  also  argued  that  in  addition  to  Duquesne  Phila¬ 
delphia  Company  would  continue  to  have  interests  in  Equitable 
Real  Estate  and  other  incidental  businesses  such  as  Cheswick 
and  Harmar  and  Steam  Heating.  The  Commission  found, 
however,  that  the  last  two  companies  were  already  held  directly 
by  Duquesne,  which  could  continue  to  hold  them  after  the  dis¬ 
solution  of  Philadelphia  Company,  and  that  any  other  retain¬ 
able  incidental  business  could  be  held  by  Duquesne  directly. 
In  any  event,  such  small  incidental  operations,  the  Commission 
indicated,  could  not  justify  the  continuance  of  a  holding  com¬ 
pany  which,  according  to  petitioners’  own  witness,  would  cost 
securityholders  $390,000  annually  to  maintain  (2753a-2754a). 
Through  elimination  of  Philadelphia  Company,  the  Commis¬ 
sion  concluded,  “substantial  savings  would  be  effected”  for  the 
benefit  of  securityholders. 

In  their  brief  (p.  164)  petitioners  do  not  challenge  these  find¬ 
ings  and  conclusions.  If  divestment  of  the  gas  and  transpor¬ 
tation  properties  is  required  under  Section  11  (b)  (1),  they 
concede  that  Philadelphia  Company  must  be  liquidated  and 
dissolved  under  the  standards  of  Section  11  (b)  (2).  Their 
sole  contention  is  that,  since  the  Commission  was  wrong  in 
requiring  divestment  under  Section  11  (b)  (1),  the  order  of 
dissolution  under  Section  11  (b)  (2)  must  be  reversed  for  the 
same  reason.  Since  we  have  shown  that  petitioners  have  es¬ 
tablished  no  basis  for  retention  of  the  gas  and  transportation 
properties,  the  order  of  dissolution  under  Section  11  (b)  (2) 
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must  be  affirmed  on  the  basis  of  the  Commission’s  uncontested 
findings  discussed  above. 

v  - 

The  Commission  properly  denied  petitioners’  request  to  defer 
issuance  of  its  order  under  Section  11  (b)  pending  further 
consideration  of  petitioners’  purported  plan  under  Sec¬ 
tion  11(e) 

Section  11  (e)  provides  that  any  registered  holding  com¬ 
pany,  or  any  subsidiary  thereof,  may  submit  a  plan  for  the 
purpose  of  compliance  with  the  provisions  of  Section  11  (b). 
It  provides  further  that  the  Commission  shall  approve  the 
plan  if,  after  notice  and  opportunity  for  hearing,  it  finds  “such 
plan,  as  submitted  or  as  modified,  necessary  to  effectuate  the 
provisions  of  subsection  (b)  and  fair  and  equitable  to  the 
persons  affected  by  such  plan.” 

As  part  of  their  answer  filed  on  February  10,  1947,  Philadel¬ 
phia  Company  and  its  subsidiaries  submitted  a  so-called  plan 
under  Section  11  (e)  (152a-163a).  This  plan  was  amended 
after  the  conclusion  of  the  hearings  (165a-180a).  It  is  very 
general  in  its  terms  and  in  substance  is  simply  an  outline  of 
what  Philadelphia  Company  and  its  subsidiaries  intend  to  do 
for  the  alleged  purpose  of  complying  with  Section  II  (b) .  The 
various  proposals  are  summarized  in  the  Commission’s  bind¬ 
ings  and  Opinion  (2759ar-2760a,  2761a,  n.  73)  and,  as  we  have  al¬ 
ready  noted  (pages  9-10  supra ) ,  have  been  partly  accomplished. 
Briefly,  it  calls  for  acquisition  by  Equitable  Gas  of  the  gas  prop¬ 
erties  leased  from  Philadelphia  Company,  the  recapitalization 
of  Equitable  Gas,  Pittsburgh  &  West  Virginia  and  Kentucky- 
West  Virginia,  the  dissolution  of  Finleyville  and  Philadelphia 
Oil,  and  certain  other  incidental  transactions.  The  end  result 
contemplated  by  the  plan  is  that  Philadelphia  Company  will 
continue  as  a  holding  company  over  nine  direct  subsidiaries; 
which  include  Duquesne,  Equitable  Gas,  Pittsburgh  &  West 
Virginia,  Kentucky-West  Virginia,  Pittsburgh  Railways  and 
other  statutory  nonutility  companies  (171a-172a,  2759a- 
2760a).  -  ‘ 
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^Shortly  after  the  opening  of  the  reconvened  hearings  in  the 
proceedings,  which  had  been,  initiated  on  March  5, 1940,  Phila¬ 
delphia  Company  moved  for  a  stay  of  the  Section  11  (b)  pro¬ 
ceedings  pending  consideration  and  disposition  of  the  purported 
Section  11  (e)  plan.  In  a  memorandum  opinion,  dated  Febru¬ 
ary  28,  1947,  the  Commission  denied  the  motion,  stating: 
“*  *  *  without  now  deciding  whether  what  is  contained  in 
Philadelphia's  answer  can  be  properly  regarded  as  a  plan  filed 
under  Section  11  (e)  of  the  Act,  it  is  appropriate  that  the  is¬ 
sues  raised  by  such  answer  be  considered  in  these  consolidated 
proceedings”  (185a,  187a-188a).  Subsequently,  on  April  7, 
1947,  Philadelphia  Company  renewed  its  motion  for  a  stay 
and  further  requested  that  the  hearings  with  respect  to  its  Sec¬ 
tion  11  (e)  plan  be  consolidated  with  the  Section  11  (b)  pro¬ 
ceedings  ( 188a-199a).  In  a  memorandum  opinion  dated  May  6, 
1947  (200a-202a  (vi)  ),  the  Commission  directed,  in  view  of  the 
common  questions  of  fact  and  law  involved,  that  the  Section 
11  (b)  and  11  (e)  proceedings  be  formally  consolidated  “to  the 
extent  that  additional  formal  consolidation  is  necessary”  (202a 
(v)).148  .  The  Commission  denied  the  motion  for  a  stay  of  the 
Section  11  (b)  proceedings  as  premature  and  reserved  ruling  mi 
that  motion  until  the  conclusion  of  the  hearing  (202a  (vi)).14* 

The  Commission  stated: 

“We  do  not  believe  that  it  is  necessary  at  this  time  to  determine  whether 
what  is  contained  in  respondents’  answer  can  be  properly  regarded  as  a  plan 
under  Section  11  (e)  of  the  Act.  Any  Section  11  (e)  plan,  in  order  to  qualify 
for  approval  by  the  Commission,  must  be  found  necessary  to  effectuate  the 
provisions  of  Section  11  (b)  of  the  Act  Consideration  of  the  issues  raised 
'  by  a  Section  11  (e)  plan  clearly  involves,  therefore,  questions  of  fact  and 
law  similar  to  those  involved  in  Section  11  (b)  proceedings.  Accordingly,  we 
believe  it  appropriate  and  in  the  interest  of  orderly  administration  and 
expedition  to  treat  the  issues  raised  by  the  purported  Section  11  (e)  plan — 
including  the  issue  of  whether  it  is  in  fact  a  Section  11  (e)  plan — as  part 
of  these  proceedings  and  to  the  extent  that  additional  formal  consolidation 
is  necessary,  it  is  hereby  ordered.” 

The  Commission  also  stated  (202a  (v)) : 

“With  respect  to  the  necessity  for  additional  notice,  it  is  our  understanding 
that  security  holders  of  respondents  have  already  been  furnished  with  copies 
of  respondents’  answer,  which  contains  the  purported  plan  and  which, 
in  Itself,  would  put  such  persons  on  notice  that  the  purported  plan  had  been 
filed  in  the  Section  11  (b)  proceedings  and  that  it  raised  certain  issues 
therein.  Under  the  circumstances,  we  think  the  only  additional  notice  neces¬ 
sary  will  be  given  if  this  opinion  is  published  and  served  in  the  same  manner 
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The  motion  to  defer  entry  of  an  order  under  Section  11  (b)  was 
resubmitted  on  September  16, 1947,  about  two  months  after  the 
closing  of  the  administrative  record  on  July  23,  1947  (2669a- 
2672a). 

On  the  basis  of  its  determination  that  Section  11  (b)  (1) 
required  divestment  of  the  gas,  transportation,  and  other  prop¬ 
erties  and  that  hence  Section  11  (b)  (2)  required  Philadelphia 
Company  to  be  dissolved,  the  Commission  concluded  that 
Philadelphia  Company’s  motion  must  be  denied  (2760a-2664a, 
2783a).  To  secure  Commission  approval  a  plan  under  Section 
11  (e)  must  be  found,  inter  alia,  “to  comply  with  the  provisions 
of  subsection  (b).”  In  this  case  the  plan,  even  if  consum¬ 
mated,  obviously  would  not  meet  the  statutory  requirements 
of  Section  11  (b).  As  the  Commission  found — and  this  is 
specifically  set  forth  in  the  plan  both  as  originally  filed  and 
as  amended  (152a,  171a) — “the  plan  expressly  contemplates 
the  continued  existence  of  Philadelphia  Company  and  its  pres¬ 
ent  common  control  of  the  electric,  gas,  transportation,  and 
other  properties”  (2760a),  the  very  result  which,  as  the  Com¬ 
mission  concluded,  Sections  11  (b)  (1)  and  11  (b)  (2)  forbid 
in  this  case.  Accordingly,  the  Commission  found  that  the 
“plan  would  not  constitute  compliance  with  the  requirements 
of  Sections  11  (b)  (1)  and  11  (b)  (2)”  (2760a),  and  denied 
the  motion  to  defer  entry  of  the  order  thereunder. 

A  situation  on  all  fours  with  this  case  was  presented  to  the 
Supreme  Court  in  American  Power  &  Light  Co.  v.  SEC,  329 
U.  S.  90  (1946).  In  that  case  the  Commission  had  instituted 
proceedings  under  Section  11  (b)  (2)  with  respect  to  Ameri¬ 
can  Power  &  light  Company  and  Electric  Power  &  Light 
Corporation,  both  registered  holding  companies  and  both  sub¬ 
sidiaries  of  Electric  Bond  &  Share  Company.  The  two  com¬ 
panies,  inter  alia,  proposed  alternative  plans  under  Section 

i  11  (e)  purporting  to  comply  with  Section  11  (b)  (2)  without 
the  necessity  of  dissolution.  The  Commission,  having  found 

,  as  the  notice  of  and  order  for  hearing  herein,  and  we  so  order.  We  see  no 
reason  why  the  consolidated  proceedings  should  not  be  resumed  on  May  12, 
1947 — the  date  scheduled — since,  at  that  time  or  thereafter  in  the  hearings, 
persons  who  hare  not  theretofore  appeared  will,  on  a  proper  showing,  have  an 
opportunity  to  explore  all  issues  in  the  proceedings.” 


that  dissolution  was  required  under  Section  11  (b)  (2),  entered 
orders  to  that  effect  and  denied  the  motions  to  defer  entry  of  its 
orders.  On  review  the  Commission's  orders  were  sustained 
by  both  appellate  courts.  After  indicating  that  the  filing  of 
the  Section  11  (e)  plan  “did  not  oust  the  Commission  of  juris¬ 
diction  to  enter  its  orders  under  §  11  (b)  (2),”  the  Supreme 
Court  went  on  to  state  (at  119-20) : 

We  assume  that  the  Commission  will  give  due  con-  | 
sideration  to  any  plans  that  are  filed  under  §  11  (e) 
before  it  enters  a  §  11  (b)  (2)  order.  If  it  finds  that 
such  plans  may  have  merit  and  may  effectuate  the  poli¬ 
cies  of  §  11  (b)  (2),  the  principles  of  orderly  adminis¬ 
tration  would  dictate  that  entry  of  the  §  11  (b)  (2) 

✓  i 

order  be  deferred  until  full  hearings  are  had  with  respect  j 
i  to  the  plans.  It  might  then  become  apparent  that  an  i 
involuntary  order  under  §  11  (b)  (2)  would  be  unnec-  |  • 
essary  and  statutory  compliance  could  be  worked  out  j 
solely  under  §  11  (e).  But  where  consideration  leads  ; 
the  Commission  to  the  conclusion  that  the  plans  on  their  j 
face  are  incomplete,  inadequate  and  unlikely  to  satisfy  j 
the  statutory  standards,  or  where  the  plans  are  found 
to  have  been  filed  solely  for  purposes  of  delay,  it  would  ! 
be  contrary  to  the  statutory  policy  of  prompt  action  to 
require  the  Commission  to  hold  hearings  on  the  plans 
before  entering  a  §  11  (b)  (2)  order.  The  Commission  j 
then  would  have  no  reasonable  statutory  alternative  but  j 
to  enter  the  §  11  (b)  (2)  order  as  soon  as  practicable,  j 
especially  where  the  unsatisfactory  plans  are  filed  long  j. 
after  the  institution  of  the  §  11  (b)  (2)  proceedings. 

And  it  is  proper  for  the  Commission  to  make  an  adverse  f 
determination  of  this  nature  in  regard  to  the  §  11  (e)  ! 
plans  at  the  time  of  entry  of  the  §  11  (b)  (2)  order,  j 
such  matter  lying  within  the  sound  discretion  of  the 
Commission.  [Italics  supplied.] 

In  this  case,  as  we  have  seen,  the  Commission  gave  full  con¬ 
sideration  to  the  purported  Section  11  (e)  plan  which  inciden¬ 
tally,  was  submitted  about  .seven  years  after  the  institution  of 
the  Section  11  (b)  (1)  proceedings.  The  Commission  deter- 


mined  that  the  plan  would  not  effectuate  the  requirements  of 
Section  11  (b),and  that  it  was  “proper  for  the  Commission  to 
make  an  adverse  determination  of  this  nature  in  regard  to  the 
§  If  (e)  plans  at  the  time  of  entry”  of  its  Section  11  (b)  order. 
American  Power  &  Light  Co.  v.  SEC,  loc.  tit.  supra. 

In  this  connection,  it  should  be  observed  that  the  provisions 
of  Sections  11  (b)  and  11  (e)  are  not  mutually  exclusive,  nor 
does  the  issuance  of  the  orders  under  review  herein  foreclose 
further  consideration  of  petitioners’  several  proposals  included 
in  their  purported  Section  11  (e)  plan.  Orders  of  the  Commis¬ 
sion  under  Section  II  (b)  are  “fundamentally  directions  that 
the  companies  involved  achieve  a  stated  result  *  *  *  in 
order  to  meet  the  standards  established  by  the  section,” 130  and 
the  Commission’s  first  order  under  review  herein  directed  divest- 
ment  of  certain  properties  and  dissolution  of  Philadelphia  Com¬ 
pany  (2782a-2783a)  without  prescribing  the  precise  method 
for  achieving  the  required  result.  That  is  left  in  the  first  in¬ 
stance  to  the  initiative  and  discretion  of  the  management, 
which  under  Section  11  (e)  may  submit  plans  for  compliance 
with  the  Commission’s  11  (b)  order  and  have  these  plans  en¬ 
forced  in  the  appropriate  District  Court.  Thus,  in  this  very 
case,  since  the  issuance  of  the  Section  11(b)  order,  petitioners 
have  submitted  to  the  Commission  detailed  proposals  for  carry¬ 
ing  out  part  of  their  program  outlined  in  their  alleged  Section 
11  (e)  plan  and  these  proposals  have  been  ,  consummated  pur¬ 
suant  to  Commission  order,  the  Commission  having  found  that 
consummation  would  facilitate  compliance  with  the  standards 
of  Section  11  (b)  and  its  order  thereunder.131  Unquestionably 
petitioners  may  submit  other  detailed  proposals  and  plans  for 
Commission  authorization  and  approval  designed  toward  the 


*•  Commonwealth  d  Southern  Corp.  v.  SEC,  134  F.  2d  747,  751  (C.  A.  3, 
1943) ;  Northern  States  Power  Co.  v.  SEC,  164  F.  2d  810,  814  (C.  A.  3, 1947). 
See  also  American  Power  d  Light  Co.  v.  SEC,  329  U.  S.  90, 119  ( 1946) . 

*  See  Philadelphia  Co.,  Holding  Company  Act  Release  No.  8326  (June  30, 
1948),  summarized  pages  9-10  supra.  See  also  Kentucky  W est  Virginia  Gas 
Co ^  Holding  Company  Act  Release  No.  8176  (April  30,  1948),  in  which  the 
Commission  permitted  to  become  effective  a  declaration  filed  by  Kentucky 
West  Virginia  and  Its  affiliate,  Louisville  Gas  &  Electric  Co.,  covering;  inter 
alia,  the  retirement  of  the  former’s  outstanding  preferred  stock.  .  - 
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same  end,  and  the  Commission  has  specifically  so  stated 
(2763ar-2764a). 

Petitioners  do  not  deny  that  their  purported  Section  11  (e) 
plan  falls  far  short  of  the  requirements  of  Section  II  (b)  as  de¬ 
termined  by  the  Commission,  and  that  the  motion  to  defer  the 
entry  of  the  Section  11  (b)  order  was  properly  denied  on  the 
basis  of  that  determination.  Their  main  contention  is  that, 
“Since  the  Commission  was  in  error  in  directing  divestment 
and  dissolution  *  *  *,  it  follows  that  the  Commission's 
order  with  respect  to  the  Section  11  (e)  Plan  is  erroneous”  (Pet. 
Brief,  p.  165).  They  contend  further  that,  on  the  assumption 
of  the  retainability  of  the  gas  and  transportation  properties, 
the  proposed  plan  “is  full  and  complete,”  it  is  “as  definite  as  it 
can  possibly  be  made,”  and  in  any  event  it  need  not  be  more 
specific  than  the  Section  11  (b)  order  itself  (Brief,  pp.  166- 
67).15* 

Although  it  is  not  stated  explicitly,  the  thrust  of  their  argu¬ 
ment  appears  to  be  that,  if  on  judicial  review  it  is  established 
that  petitioners  have  made  a  case  for  reversing  the  Commit 
sion’s  order  under  Section  11  (b),  this  Court  should  find  affir¬ 
matively  that  petitioners'  Section  11  (e)  plan  would  effectuate 
the  provisions  of  Section  11  (b)  and  in  substance  stay  or  en¬ 
join  the  Commission  from  issuing  any  further  orders  under 
Section  11  (b).  If  that  is  petitioners'  contention,  we  submit 
that  their  argument  is  without  merit.  For,  in  effect,  petition¬ 
ers  are  asking  that  this  Court  assume  fact-finding  functions 
which  the  statute  has  entrusted  to  the  Commission,  and  in  ad¬ 
dition  engage  in  advisory  rulings  as  to  matters  which  adminis¬ 
tratively  have  yet  to  be  determined.  One  of  the  issues  in  this 
proceeding  is  whether  under  Section  11  '(b)  (2)  the  corporate 

— .f*  •  \  k  4*  .  I  r  •'*  '■'  '*«!•<  C  •  •  ,  .  **•  »'*■  r  J  •  .  VVk  *•> 
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,as  In  its  Findings  and  Opinion  the  Commission  stated  (2760-2761a) :  “In 
addition*  there  is  serious  doubt  whether  the  purported  plan  In  its  present 
form  can  properly  be  viewed  as  a  Section  11  (e)  plan  at  all*  since  it  is  so 
general  in  Its  terms  as  to  suggest  that  it  does  not  represent  anything  more 
than  an  outline  of  steps  which- the  company  contemplates  taking  at  some 
indefinite  future  .time,  to  effect  various,  corporate  changes  among  the  com¬ 
panies  in  its  system  without  any  detailed  specification  as  to  how  or  when 
those  steps  are  to  be  carried  out  It  would  appear  necessary  as  a  minimum 
that  such  additional  specification  be  filed  with  respect  to  each  of  the 
steps  which  the  company  desires  to  accomplish.” 
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structure  of  Philadelphia  Company  involves  undue  and  un¬ 
necessary  complexities  in  the  system  and  whether  voting  power 
is  unfairly  and  inequitably  distributed  among  the  security- 
holders  in  the  system  (69a).  There  is  also  the  question 
whether  the  various  guarantees  of  Philadelphia  Company,  pre¬ 
viously  discussed,  are  likewise  contrary  to  the  standards  of  Sec¬ 
tion  11  (b)  (2)  (52ar-54a,  69a).  In  its  Findings  and  Opinion, 
the  Commission  expressly  referred  to  these  complexities  but 
deferred  ruling  thereon  in  view  of  its  finding  that  dissolution 
of  Philadelphia  Company  was  required  under  Section  11  (b) 
(2)  (2757a,  n.  68).  Likewise  unresolved  in  these  proceedings 
is  the  question  whether  retention  of  the  gas  properties  as  an 
additional  system  would  meet  the  requirements  of  clause  (C) 
of  Section  11  (b)  (1)  even  if  it  be  held  to  satisfy  clause  (A). 
That,  too,  was  left  undetermined  in  view  of  the  Commission’s 
finding  that  clause  (A)  had  not  been  satisfied.  Thus,  even 
if  petitioners  were  to  succeed  on  this  appeal,  there  would  still 
remain  for  administrative  determination  these  and  other  sub¬ 
stantial  issues  both  under  Section  11  (b)  (1)  and  under  Section 
11  (b)  (2),  in  the  light  erf  which  the  adequacy  and  complete¬ 
ness  of  their  purported  Section  11  (e)  plan  must  be  considered; 
and,  indeed,  whether  or  not  the  facts  warrant  deferring  an 
order  under  Section  11  (b)  is  a  “matter  lying  within  the  sound 
discretion  of  the  Commission.” 163  Petitioners  cannot  circum¬ 
vent  these  statutory  and  administrative  requirements  and  have 
this  Court  decide  these  matters  initially.  Engineers  Public 
Service  Co.  v.  SEC,  supra  note  21,  78  App.  D.  C.  at  213,  138 
F.  2d  at  950.  . 

Moreover,  even  on  their  own  assumption  of  what  Section  11 
(b)  requires,  petitioners  concede  that  their  purported  plan  is 
incomplete  as  to  content  and  rather  uncertain  as  to  time  (347a- 
348a)  because  of  pending  rate  proceedings  (Pet.  Brief,  pp. 
161-166).-  In  effect  petitioners  argue  that  this  is  the  best  that 
can  be  furnished  in  the  meantime  and  for  that  reason  they 
cannot  be  charged  with  having  filed  their  alleged  plan  for 
purposes  of  delay.  But  we  fail  to  see  the  relevance  of  this  to 

**  American  Tower  d  Light  Co.  v.  BBC,  329  U.  S.  90,  120  (1946),  quoted 
supra  page  127. 
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the  entry  of  a  Section  11  (b)  order.  As  we  have  seen,  Section 
11  (b)  merely  directs  the  end  result  to  be  achieved,  and  the 
pending  rate  litigation  might  conceivably  have  some  relevance, 
if  at  all,  to  the  order  and  timing  of  compliance.  What  peti¬ 
tioners  seem  to  argue  is  that,  so  long  as  they  are  willing  to  | 
comply  with  the  statutory  requirements  of  Section  11  (b)  and 
have  furnished  a  good  excuse  for  not  furnishing  the  essential 
details  of  a  plan,  they  are  as  a  matter  of  law  entitled  to  a  defer¬ 
ment  of  a  Section  11  (b)  order,  at  least  until  such  time  as  their 
program  is  carried  out  or  it  appears  that  no  satisfactory  pro¬ 
gram  can  be  worked  out.  This  ignores  the  Commission’s  duty  | 
under  Section  11  (b)  to  proceed  “as  soon  as  practicable  after 
January  1, 1938,”  as  well  as  the  provision  in  Section  11  (c)  that 
any  order  under  Section  11  (b)  shall  be  complied  with  in  one  j 
year,  subject  to  power  in  the  Commission  to  extend  the  period 
for  not  more  than  an  additional  year.  As  the  court  said  in  j 
Northern  States  Power  Co.  v.  SEC ,  164  F.  2d  810,  814  (C.  A. 

3,  1947),  involving  a  similar  argument  with  respect- to  a  Com-  I 
mission  order  under  Section  11  (b)  (2) : 

\ 

The  petitioner’s  point,  therefore,  comes  to  the  proposi¬ 
tion  that  he  is  entitled,  under  the  law,  to  have  his  §  11  (e) 

.  plans  considered  without  reference  to  §  11  (b)  (2)  proceed¬ 
ings  until  the  efforts  result  in  an  approved  plan  or  demon¬ 
strated  failure  of  effort  to  provide  one.  If  the  law  pro-  j 
vides  such  rigid  order  of  procedure,  of  course,  petitioner  j 
is  entitled  to  such  benefit  as  he  may  derive  from  it. 

We  do  not  think  that  petitioner’s  legal  point  is  well 
taken.  *  *  * 

j 

Then  after  discussing  the  requirements  of  Section  11  (b)  and 
the  Supreme  Court’s  opinion  in  the  American  Power  &  Light  j 
case  the  court  stated  (at  815) : 

I 

We  think  the  only  way  that  petitioner’s  point  can  j 
prevail  is  to  hold  that  the  statute  precludes  §  11  (b)  (2) 
proceedings  so  long  as  anything  under  §  11  (e)  is  pend¬ 
ing.  We  find  no  warrant  in  the  language  of  the  statute  j 
nor  the  decisions  applying  it  which  lead  us  to  that  con-  ! 
elusion.  The  exclusiveness  of  proceedings  under  §  11  | 
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(e)  existed  only  until  January  1, 1938;  there  is  no  other 
provision  in  §  11  (b)  (2)  which  prevents  the  use  of  that 
i  .  section  after  the  date  previously  mentioned.  Weshould 
-  "r  the  reluctant  to  reach  any  other  conclusion  for  it  would 
v.  establish  an  unfortunate  restriction  on  the  procedure 
f •  of  a  body  whose  procedure  should  remain  elastic  so  far 
-  as  it  does  not  violate  due  process  of  law.  ^  ?  . 

Finally,  petitioners  argue  that  after  all  the  Commission’s 
order  under  Section  11  (b)  merely  directs  divestment  of  the  gas 
and  transportation  properties  without  describing  in  what  man¬ 
ner  this  should  take  place,  whether  by  “sale,  exchange,  stock 
dividend,  distribution  in  kind  among  its  security  holders,  or 
otherwise”  (Pet.  Brief,  p.  166).  Consequently,  they  urge  that 
the  Section  11  (e)  plan  does  not  have  to  be  any  more  definite. 
This  argument  ignores  the  statutory  scheme  envisaged  by  Sec¬ 
tions  11  (b)  and  11  (e).  As  we  have  seen,  Section  11  (b)  re¬ 
quires  only  that  the  Commission  state  the  results  necessary  to 
be  achieved  under  the  standards  of  Section  11  (b).  Such  an 
order  provides  the  necessary  framework  within  which  a  plan  of 
compliance  with  the  standards  of  Section  11  (b)  may  be  sub¬ 
mitted.  The  Commission  is  not  required  to  formulate  specific 
proposals  or  to  devise  plans  by  which  compliance  with  Section 
11  (b)  orits  order  may  be  achieved.  Indeed,  under  the  statute 
such  matters  are  left  in  the  first  instance  to  the  discretion  and 
initiative  of  the  company,  which  under  section  11  (e)  may  sub¬ 
mit  a  “plan”  for  compliance  either  prior  to  the  institution  of  the 
Section  11  (b)  proceedings  or  after  the  issuance  of  an  order 
thereunder.  This  requires  specific  proposals  on  the  basis  of 
which  the  Commission  may  find,  after  notice  and  hearing,  that 
the  plan  is  fair  and  equitable  and  necessary  to  effectuate  the 
purposes  of  Section  11  (b). 

The  Commission  may  also  stay  its  order  under  Section  11  (b) 
if  it  is  evident  that  the  plans  proposed  will  accomplish  the  re¬ 
quired  result.  Enough  has  been  said  previously  to  indicate 
that  the  company's  submission  of  a  general  outline  of  what  it 
proposes  to  do  is  not  a  “plan”  on  the  basis  of  which  the  Com- 
"mission  could  hold  hearings  to  determine  whether  a  proposed 
plan  is  “fair  and  equitable”  under  the  standards  of  Section 


11  (e) — and  this  quite  apart  from  the  fact  that  the  outlined 
proposal  does  not  meet  the  requirements  of  Section  11  (b). 
Therefore,  the  Commission  was  not  precluded  from  discharging 
its  statutory  “duty”  to  declare  by  order  “as  soon  as  practicable” 
what  was  required  by  way  of  integration  and  simplification  of 
the  holding-company  system. 

COHCLUSIOH 

The  orders  of  the  Commission  under  review  should  be 
affirmed. 

Respectfully  submitted. 

Roger  S.  Foster, 

General  Counsel , 

Louis  Loss, 

Associate  General  Counsel , 

Aaron  Levy, 

'  Howard  S.  Guttmann, 

Richard  P.  Donovan, 

Attorneys  for  Securities  and  Exchange  Commission, 

Second  Street  NW.,  Washington  26,  D.  C. 

March  1949. 


PERTINENT  STATUTORY  PROVISIONS 

The  Public  Utility  Holding  Company  Act  of  1935,  49  Stat. 

803,  15  U.  S.  C.  §  79  et  seq.,  provides  in  pertinent  part  as  fol¬ 
lows: 

•*  ^  .  *  *  .  .  i  •  •  ■  »  «..•  •  f  .  •  {  ,  1  '  *  *  >*  «•  ■•+  i  *  '  .  1 

Title  I — Control  of  Public-Utility  Holding 

'  ’  ■  y  ^ 

Companies 

NECESSITY  FOR  CONTROL  OF  HOLDING  COMPANIES 

.  ..  • 

*  ^ '  i  \  •  i  •  1  ^  Ifi1"  '  X'  .  >f  *?;>  ■  •  O  vr  .  t  *  *  • 

Section  1.  (a)  Public-utility  holding  companies  and 
their  subsidiary  companies  are  affected  with  a  national 
public  interest  in  that,  among  other  things,  (1)  their 
securities  are  widely  marketed  and  distributed  by  means 
of  the  mails  and  instrumentalities  of  interstate  com- 
merce  and  are  sold  to  a  large  number  of  investors  in  dif- 

-  i 

ferent  States;  (2)  their  service,  sales,  construction,  and 
other  contracts  and  arrangements,  are  often  made  and 
performed  by  means  of  the  mails  and  instrumentalities 
V.  of  interstate  commerce;  (3)  their  subsidiary  public- 
utility  companies  often  sell  and  transport  gas  and  elec¬ 
tric  energy  by  the  use  of  means  and  instrumentalities  of 
interstate  commerce;  (4)  their  practices  in  respect  of 
and  control  over  subsidiary  companies  often  materially 
affect  the  interstate  commerce  in  which  those  companies 
engage;  (5)  their  activities  extending  over  many  States 
are  not  susceptible  of  effective  control  by  any  State  and 
.  make  difficult,  if  not  impossible,  effective  State  regula¬ 
tion  of  public-utility  companies. 

(b)  Upon  the  basis  of  facts  disclosed  by  the  reports  of 
the  Federal  Trade  Commission  made  pursuant  to  S.  Res. 
83  (Seventieth  Congress,  first  session),  the  reports  of 
the  Committee  oh  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  made  pursuant  to  H.  Res.  59 

(m) 
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(Seventy-second  Congress,  first  session)  and  H.  J.  Res. 
572  (Seventy-second  Congress,  second  session)  and 
otherwise  disclosed  and  ascertained,  it  is  hereby  declared 
that  the  national  public  interest,  the  interest  of  investors 
in  the  securities  of  holding  companies  and  their  sub¬ 
sidiary  companies  and  affiliates,  and  the  interest  of 
consumers  of  electric  energy  and  natural  and  manu¬ 
factured  gas,  are  or  may  be  adversely  affected — 

(1)  when  such  investors  cannot  obtain  the  informa¬ 
tion  necessary  to  appraise  the  financial  position  or  earn¬ 
ing  power  of  the  issuers,  because  of  the  absence  of  uni¬ 
form  standard  accounts;  when  such  securities  are  issued 
without  the  approval  or  consent  of  the  States  having 
jurisdiction  over  subsidiary  public-utility  companies; 
when  such  securities  are  issued  upon  the  basis  of  ficti¬ 
tious  or  unsound  asset  values  having  no  fair  relation  to 
the  sums  invested  in  or  the  earning  capacity  of  the  prop¬ 
erties  and  upon  the  basis  of  paper  profits  from  inter¬ 
company  transactions,  or  in  anticipation  of  excessive 
revenues  from  subsidiary  public-utility  companies; 

‘  when  such  securities  are  issued  by  a  subsidiary  public- 
utility  company  under  circumstances  which  subject  such 
company  to  the  burden  of  supporting  an  overcapitalized 
structure  and  tend  to  prevent  voluntary  rate  reductions; 

(2)  when  subsidiary  public-utility  companies  are  sub¬ 
jected  to  excessive  charges  for  services,  construction 

..  work,  equipment,  and  materials,  or  enter  into  transac¬ 
tions  in  which  evils  result  from  an  absence  of  arm's- 
length  bargaining  or  from  restraint  of  free  and  independ¬ 
ent  competition;  when  service,  management,  construc¬ 
tion,  and  other  contracts  involve  the  allocation  of 
charges  among  subsidiary  public-utility  companies  in 
different  States  so  as  to  present  problems  of  regula¬ 
tion  which  cannot  be  dealt  with  effectively  by  the 
States; 

(3)  when  control  of  subsidiary  public-utility  com¬ 
panies  affects  the  accounting  practices  and  rate,  divi¬ 
dend,  and  other  policies  of  such  companies  so  as  to 
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complicate  and  obstruct  State  regulation,  of  such  corn* 
parties,  or  when  control  of  such  companies  is  exerted 
through  disproportionately  small  investment; 

(4)  when  the  growth  and  extension  of  holding  com¬ 
panies  bears  no  relation  to  economy  of  management 
and  operation  or  the  integration  and  coordination  of 
related  operating  properties;  or 

(5)  when  in  any  other  respect  there  is  lack  of  econ¬ 
omy  of  management  and  operation  of  public-utility 
companies  or  lack  of  efficiency  and  adequacy  of  service  j 
rendered  by  such  companies,  or  lack  of  effective  public 
regulation,  or  lack  of  economies  in  the  raising  of  capital. 

(c)  When  abuses  of  the  character  above  enumerated 

-  I 

'  become  persistent  and  widespread  the  holding  company 
becomes  an  agency  which,  unless  regulated,  is  injurious 
to  investors,  consumers,  and  the  general  public  and  it  i 
is  hereby  declared  to  be  the  policy  of  this  title,  in  ac-  I 
cordance  with  which  policy  all  the  provisions  of  this  I 
title  shall  be  interpreted,  to  meet  the  problems  and 
eliminate  the  evils  as  enumerated  in  this  section,  con¬ 
nected  with  public-utility  holding  companies  which  are 
engaged  in  interstate  commerce  or  in  activities  which  'j 
directly  affect  or  burden  interstate  commerce;  and  few 
the  purpose  of  effectuating  such  policy  to  compel  the 
simplification  of  public-utility  holding-company  systems  j 
and  the  elimination  therefrom  of  properties  detrimental 
to  the  proper  functioning  of  such  systems,  and  to  pro¬ 
vide  as  soon  as  practicable  for  the  elimination  of  public- 
utility  holding  companies  except  as  otherwise  expressly 
provided  in  this  title. 

DEFINITIONS 

. 

Sec.  2.  (a)  When  used  in  this  title  unless  the  con¬ 
text  otherwise  requires — 

*  •  * .  *  *  • 

(4)  “Gas  utility  company”  means  any  company  j 
which  owns  or  operates  facilities  used  for  the  distribu¬ 
tion  at  retail  (other  than  distribution  only  in  enclosed  | 
portable  containers,  or  distribution  to  tenants  or  em-  j 
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ployees  of  the  company  operating  such  facilities  for 
their  own  use  and  not  for  resale)  of  natural  or  manu¬ 
factured  gas  for  heat,  light,  or  ppwer.  The  Commis¬ 
sion,  upon  application,  shall  by  order  declare  a  com¬ 
pany  operating  any  such  facilities  not  to  be  a  gas  utility 
company  if  the  Commission  finds  that  (A)  such  com¬ 
pany  is  primarily  .engaged  in  one  or  more  businesses 
other  than  the  business  of  a  gas  utility  company,  and 
(B)  by  reason  of  the  small  amount  of  natural  or  manu¬ 
factured  gas  distributed  at  retail  by  such  company  it 
is  not  necessary  in  the  public  interest  or  for  the  protec¬ 
tion  of  investors  or  consumers  that  such  company 
be  considered  a  gas  utility  company  for  the  purposes 
of  this  title.  The  filing  of  an  application  hereunder 
in  good  faith  shall  exempt  such  company  (and  the 
owner  of  the  facilities  operated  by  such  company)  from 
the application  of  this  paragraph  until  the  Commission 
has  acted  upon  such  application.  As  a  condition  to 
the  entry  of  any  such  order,  and  as  a  part  thereof,  the 
Commission  may  require  application  to  be  made  period¬ 
ically  for  a  renewal  of  such  order,  and  may  require  the 
filing  of  such  periodic  or  special  reports  regarding  the 
business  of  the  company  as  the  Commission  may  find 
necessary  or  appropriate  to  insure  that  such  company 
continues  to  be  entitled  to  such  exemption  during  the 
period  for  which  such  order  is  effective.  The  Com¬ 
mission,  upon  its  own  motion  or  upon  application,  shall 
revoke  such  order  whenever  it  finds  that  the  conditions 
specified  in  clauses  (A)  and  (B)  are  not  satisfied  in  the 
case  of  such  company.  Any  action  of  the  Commission 
under  the  preceding  sentence  shall  be  by  order.  Ap¬ 
plication  under  this  paragraph  may  be  made  by  the 
company  in  respect  of  which  the  order  is  to  be  issued 
or  by  the  owner  of  the  facilities  operated  by  such  com¬ 
pany.  Any  order  issued  under  this  paragraph  shall  ap¬ 
ply  equally  to  such  company  and  such  owner.  The 
Commission  may  by  rules  or  regulations  conditionally 
or  unconditionally  provide  that  any  specified  class  or 
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classes  of  companies  which  it  determines  to  satisfy  the 
conditions  specified  in  clauses  {A)  and -(B),  and  the 
owners  of  the  facilities  operated  by  such  companies, 
shah  not  be  deemed  gas  utility-  companies  within  the 
meaning  of  this  paragraph. 


(11)  "Affiliate”  of  a  specified  company  means — 

(A)  any  person  that  directly  or  indirectly  owns,  con¬ 
trols,  or  holds  with  power  to  vote,  5  per  centum  or  more 
of  the  outstanding  voting  securities  of  such  specified 
company; 

(B)  any  company  5  per  centum  or  more  of  whose  out¬ 
standing  voting  securities  are  owned,  controlled,  or  held 
with  power  to  vote,  directly  or  indirectly,  by  such  speci¬ 
fied  company; 

(C)  any  individual  who  is  an  officer  or  director  of  such 
specified  company,  or  of  any  company  which  is  an  affili¬ 
ate  thereof  under  clause  (A)  of  this  paragraph;  and 

(D)  any  person  or  class  of  persons  that  the  Commis¬ 
sion  determines,  after  appropriate  notice  and  opportu¬ 
nity  for  hearing,  to  stand  in  such  relation  to  such 
specified  company  that  there  is  liable  to  be  such  an 
absence  of  arm's-length  bargaining  in  transactions  be¬ 
tween  them  as  to  make  it  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors  or 
consumers  that  such  person  be  subject  to  the  obligations^ 
duties,  and  liabilities  imposed  in  this  title  upon  affiliates 
of  a  company. 


(13)  “Mutual  service  company”  means  a  company 
approved  as  a  mutual  service  company  undo:  Sec¬ 
tion  13. 


(29)  “Integrated  public-utility  system”  means — 

(A)  As  applied  to  electric  utility  companies,  a  system 
consisting  of  one  or  more  units  of  generating  plants 
and/or  transmission  lines  and/or  distributing  facilities, 
whose  utility  assets,  whether  owned  by  one  or  more 
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electric  utility  companies,  are  physically  interconnected 
or  capable  of  physical  interconnection  and  which  under 
normal  conditions  may  be  economically  operated  as  a 
single  interconnected  and  coordinated  system  confined 
in  its  operations  to  a  single  area  or  region,  in  one  or  more 
States,  not  so  large  as  to  impair  (considering  the  state 
of  the  art  and  the  area  or  region  affected)  the  advantages 
of  localized  management,  efficient  operation,  and  the 
effectiveness  of  regulation ;  and 

(B)  As  applied  to  gas  utility  companies,  a  system  con¬ 
sisting  of  one  or  more  gas  utility  companies,  which  are 
so  located  and  related  that  substantial  economies  may  be 
effectuated  by  being  operated  as  a  single  coordinated 
system  confined  in  its  operations,  to  a  single  area  or  re¬ 
gion,  in  one  or  more  States,  not  so  large  as  to  impair 
(considering  the  state  of  the  art  and  the  area  or  region 
affected)  the  advantages  of  localized  management,  ef¬ 
ficient  operation,  and  the  effectiveness  of  regulation: 
Provided ,  That  gas  utility  companies  deriving  natural 
gas  from  a  common  source  of  supply  may  be  deemed  to 

be  included  in  a  single  area  or  region. 

*  #  *  *  * 
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POWER  TO  MAKE  PARTICULAR  EXEMPTIONS  REGARDING 
HOLDING  COMPANIES,  SUBSIDIARY  COMPANIES,  AND 
AFFILIATES 

Sec.  3.  (a)  The  Commission,  by  rules  and  regulations 
upon  its  own  motion,  or  by  order  upon  application, 
shall  exempt  any  holding  company,  and  every  subsidiary 
company  thereof  as  such,  from  any  provision  or  provi¬ 
sions  of  this  title,  unless  and  except  insofar  as  it  finds 
the  exemption  detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers,  if — 

(1)  such  holding  company,  and  every  subsidiary  com¬ 
pany  thereof  which  is  a  public-utility  company  from 
which  such  holding  company  derives,  directly  or  indi¬ 
rectly,  any  material  part  of  its  income,  are  predomi¬ 
nantly  intrastate  in  character  and  carry  on  their  business 


substantially  in  a  single  State  in  which  such  holding  j 
company  and  every  such  subsidiary  company  thereof 
are  organized;  '  | 

(2)  such  holding  company  is  predominantly  a  public- 
utility  company  whose  operations  as  such  do  not  extend  i 
beyond  the  State  in  which  it  is  organized  and  States  con¬ 
tiguous  thereto; 

(3)  such  holding  company  is  only  incidentally  a  hold¬ 
ing  company,  being  primarily  engaged  or  interested  in 
one  or  more  businesses  other  than  the  business  of  a 
public-utility  company  and  (A)  not  deriving,  directly 
or  indirectly,  any  material  part  of  its  income  from  any 
one  or  more  subsidiary  companies,  the  principal  busi¬ 
ness  of  which  is  that  of  a  public-utility  company,  or 
(B)  deriving  a  material  part  of  its  income  from  any  one 
or  more  such  subsidiary  companies,  if  substantially  all 
the  outstanding  securities  of  such  companies  are  owned, 
directly  or  indirectly,  by  such  holding  company ; 

(4)  such  holding  company  is  temporarily  a  holding 
company  solely  by  reason  of  the  acquisition  of  securities 

-  for  purposes  of  liquidation  or  distribution  in  connection 
;  with  a  bona  fide  debt  previously  contracted  or  in  connect- 
tion  with  a  bona  fide  arrangement  for  the  underwriting 
■  or  distribution  of  securities;  or  i 

(5)  such  holding  company  is  not,  and  derives  no  ma¬ 
terial  part  of  its  income,  directly  or  indirectly,  from  any 

r  one  or  mere  subsidiary  companies  which  are,  a  company 
or  companies  the  principal  business  of  which  within  the 

United  States  is  that  of  a  public-utility  company. 

•  *  *  *  * 

ACQUIRING  INTEREST  IN  ELECTRIC  AND  GAS  UTILITY  COM¬ 
PANIES  SERVING  SAME  TERRITORY 

,  ! 

Sec.  8.  Whenever  a  State  law  prohibits,  or  requires  ap¬ 
proval  or  authorization  of,  the  ownership  or  operation 
by  a  single  company  of  the  utility  assets  of  an  electric 
utility  company  and  a  gas  utility  company  serving  sub¬ 
stantially  the  same  territory,  it  shall  be  unlawful  for  a 


registered  holding  company,  or  any  subsidiary  company 
thereof,  by  use  of  the  mails  or  any  means  or  instrumen¬ 
tality  of  interstate  commerce,  or  otherwise— 

(1)  to  take  any  step,  without  the  express  approval 
of  the  State  commission  of  such  State,  which  results  in 
its  having  a  direct  or  indirect  interest  in  an  electric 
utility  company  and  a  gas  utility  company  serving  sub¬ 
stantially  the  same  territory;  or 

(2)  if  it  already  has  any  -  such  interest,  to  acquire, 
without  the  express  approval  of  the  State  commission, 
any  direct  or  indirect  interest  in  an  electric  utility  com¬ 
pany  or  gas  utility  company  serving  substantially  the 
same  territory  as  that  served  by  such  companies  in  which 
it  already  has  an  interest. 

-  •  «  *  - -«•«’  :  .  t  ♦  .a*  t  ’  .'O  r  •  i;  '  •  *  l  V« 

ACQUISITION  OF  SECURITIES  AND  UTILITY  ASSETS  AND 

OTHER  INTERESTS 

•  •  -  ■  ■ 

Sec.  9.  (a)  Unless  the  acquisition  has  been  approved 
by  the  Commission  under  section  10,  it  shall  be  un¬ 
lawful —  -v  /  >  ; 

(1)  for  any  registered  holding  company  or  any  sub¬ 

sidiary  company  thereof,  by  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce,  or 
otherwise,  to  acquire,  directly  or- indirectly,  any  se¬ 
curities  or  utility  assets  or  any  other  interest  in  any 
business;  • .  v-  V> 

(2)  for  any  person,  by  use  of  the  mails  or  any  means 
or  instrumentality  of  interstate  commerce,  to  acquire, 
directly  or  indirectly,  any  security  of  any  public-utility 
company,  if  such  person  is  an  affiliate,  under  clause  (A) 
of  paragraph  (11)  of  subsection  (a)  of  section  2,  of  such 
company  and  of  any  other  public  utility  or  holding  com¬ 
pany,  or  will  by  virtue  of  such  acquisition  become  such 
an  affiliate. 

(b)  Subsection  (a)  shall  hot  apply  to — 

(1)  the  acquisition  by  a  public-utility  company  of 
utility  assets  the  acquisition  of  which  has  been  expressly 
authorized  by  a' State  commission;  or 


(2)  the  acquisition  by  a  public-utility  company  of  se¬ 
curities  of  a  subsidiary  public-utility  company  thereof, 
provided  that  both  such  public-utility  companies  and  j 
all  other  public-utility  companies  in  the  same  holding- 
company  system  are  organized  in  the  same  State,  that  ! 
the  business  of  each  such  company  in  such  system  is 
substantially  confined  to  such  State,  and  that  the  ac¬ 
quisition  of  such  securities  has  been  expressly  authorized 
by  the  State  commission  of  t  such  State.  [' 

(c)  Subsection  (a)  shall  not  apply  to  the  acquisition 
by  a  registered  holding  company,  ora  subsidiary  com-  .  j 
pany  thereof,  of —  >  i 

«  (1)  securitiesjof,  or  securities  the  principal  or  interest 
of  which  is  guaranteed  by,  the  United  States,  a  State,  or 
political  subdivision  of  a;  State,  or  any  agency,  authority, 
or  instrumentality  of  any  one  or  more  of  the  foregoing, 
or  any  corporation  which  is  wholly  owned,  directly  or  j 
indirectly,  by  any  one  or  more  of  the  foregoing; 

(2)  such  other  readily  marketable  securities,  within 
the  limitation  of  such  amounts,  as  the  Commission  may 
by  rules  and  regulations  prescribe  as  appropriate  for  in-  ! 
vestment  of  current  funds  and  as  not  detrimental  to  } 
the  public  interest  or  the  interest  of  investors  or  con-  ! 
sumere ;  or 

(3)  such  commercial  papa*  and  other  securities,  j 
within  such  limitations,  as  the  Commission  may  by  j 
rules  and  regulations  or  order  prescribe  as  appropriate  i 
in  the  ordinary  course  of  business  of  a  registered  hold¬ 
ing  company  or  subsidiary  company  thereof  and  as  not 
detrimental  to  the  public  interest  or  the  interest  of  in-  ; 
vestors  or  consumers. 

■v  _  i 

APPROVAL  OF  ACQUISITION  OF  SECURITIES  AND  UTILITY  AS¬ 
SETS  AND  OTHER  INTERESTS 

Sec.  10.  (a)  A  person  may  apply  for  approval  of  the  1 
acquisition  of  securities  or  utility  assets,  or  of  any  other  ! . 
interest  in  any  business,  by  filing  an  application  in  such 
form  as  the  Commission  may  by  rules  and  regulations 


prescribe  as  necessary  or  appropriate  in  the  public  in¬ 
terest  or  for  the  protection  of  investors  and  consumers. 
Such  application  shall  include — 

(1)  in  the  case  of  the  acquisition  of  securities,  such 
information  and  copies  of  such  documents  as  the  Com¬ 
mission  may  by  rules  and  regulations  or  order  prescribe 
as  necessary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or  consumers  in  respect  of — 

(A)  the  security  to  be  acquired,  the  consideration  to 
be  paid  therefor  and  compliance  with  such  State  laws 
as  may  apply  in  respect  of  the  issue,  sale,  or  acquisition 
thereof , 

(B)  the  outstanding  securities  of  the  company  whose 
security  is  to  be  acquired,  the  terms,  position,  rights, 
and  privileges  of  each  class  and  the  options  in  respect 
of  any  such  securities, 

(C)  the  names  of  all  security  holders  of  record  (or 
otherwise  known  to  the  applicant)  owning,  holding, 
or  controlling  1  per  centum  or  more  of  any  class  of 
security  of  such  company,  the  officers  and  directors  of 
such  company,  and  their  remuneration,  security  hold¬ 
ings  in,  material  contracts  with,  and  borrowings  from 
such  company  and  the  offices  or  directorships  held,  and 
securities  owned,  held,  or  controlled,  by  them  in  other 
companies, 

(D)  the  bonus,  profit-sharing  and  voting-trust  agree¬ 
ments,  underwriting  arrangements,  trust  indentures, 
mortgages,  and  similar  documents,  by  whatever  name 
known,  of  or  relating  to  such  company, 

(E)  the  material  contracts,  not  made  in  the  ordinary 
course  of  business,  and  the  service,  sales,  and  construc¬ 
tion  contracts  of  such  company, 

(F)  the  securities  owned,  held,  or  controlled,  directly 
or  indirectly,  by  such  company, 

(G)  balance  sheets  and  profit  and  loss  statements  of 
such  company  for  not  more  than  the  five  preceding  fiscal 
years,  certified,  if  required  by  the  rules  and  regulations 
of  the  Commission  by  an  independent  public  accountant, 
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(H)  any  further  information  regarding  such  com- 

:  pany  and  any  associate  company  or  affiliate  thereof,  j 
or  its  relations  with  the  applicant  company,  and 

(I)  if  the  applicant  be  not  a  registered  holding  com¬ 
pany,  any  of  the  information  and  documents  which  may 
be  required  under  section  5  from  a  registered  holding  | 
company; 

(2)  in  the  case  of  the  acquisition  of  utility  assets,  j 
such  information  concerning  such  assets,  the  value  j 
thereof  and  consideration  to  be  paid  therefor,  the  own¬ 
er  or  owners  thereof  and  their  relation  to,  agreements 
with,  and  interest  in  the  securities  of,  the  applicant  or 
any  associate  company  thereof  as  the  Commission  may 
by  rules  and  regulations  or  order  prescribe  as  necessary  j 
or  appropriate  in  the  public  interest  or  for  the  protec-  j 
tion  of  investors  or  consumers;  and 

(3)  in  the  case  of  the  acquisition  of  any  other  interest 
in  any  business,  such  information  concerning  such  busi¬ 
ness  and  the  interest  to  be  acquired,  and  the  considera-  j 
tion  to  be  paid,  as  the  Commission  may  by  rules  and  j 
regulations  or  order  prescribe  as  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of  j 
investors  or  consumers. 

(b)  If  the  requirements  of  subsection  (f)  are  satis¬ 
fied,  the  Commission  shall  approve  the  acquisition  un-  j 
less  the  Commission  finds  that — 

(1)  such  acquisition  will  tend  towards  interlocking 
relations  or  the  concentration  of  control  of  public-utility 
companies,  of  a  kind  or  to  an  extent  detrimental  to  the 
public  interest  or  the  interest  of  investors  or  consumers: 

(2)  in  case  of  the  acquisition  of  securities  or  utility  j 
assets,  the  consideration,  including  all  fees,  commissions,  i 
and  other  remuneration,  to  whomsoever  paid,  to  be  giv¬ 
en,  directly  or  indirectly,  in  connection  with  such  acqui¬ 
sition  is  not  reasonable  or  does  not  bear  a  fair  relation 
to  the  sums  investee!  in  or  the  earning  capacity  of  the 
utility  assets  to  be  acquired  or  the  utility  assets  under¬ 
lying  the  securities  to  be  acquired;  or 
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(3)  such  acquisition  will  unduly  complicate  the  capi¬ 
tal  structure  of  the  holding-company  system  of  the 
applicant  or  will  be  detrimental  to  the  public  interest 
or  the  interest  of  investors  or  consumers  or  the  proper 
functioning  of  such  holding-company  system. . 

The  Commission  may  condition  its  approval  of  the  ac¬ 
quisition  of  securities  of  another  company  upon  such 
a  fair  offer  to  purchase  such  of  the  other  securities  of 
the  company  whose  security  is  to  be  acquired  as  the 
Commission  may  find  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or 
consumers. 

(c)  Notwithstanding  the  provisions  of  subsection 
(b),  the  Commission  shall  not  approve — 

(1)  an  acquisition  of  securities  or  utility  assets,  or  of 
any  other  interest,  which  is  unlawful  under  the  provi¬ 
sions  of  section  8  or  is  detrimental  to  the  carrying  out  of 
the  provisions  of  section  11 ;  or 

(2)  the  acquisition  of  securities  or  utility  assets  of  a 
public-utility  or  holding  company  unless  the  Commis¬ 
sion  finds  that  such  acquisition  will  serve  the  public  in¬ 
terest  by  tending  towards  the  economical  and  efficient 
development  of  an  integrated  public-utility  system. 
This  paragraph  shall  not  apply  to  the  acquisition  of 
securities  or  utility  assets  of  a  public-utility  company 
operating  exclusively  outside  the  United  States. 

(d)  Within  such  reasonable  time  after  the  filing  of 
an  application  under  this  section  as  the  Commission  shall 
fix  by  rules  and  regulations  or  order,  the  Commission 
shall  enter  an  order  either  granting  or,  after  notice 
and  opportunity  for  hearing,  denying  approval  of  the 

•  acquisition  unless  the  applicant  shall  withdraw  its  ap¬ 
plication.  Amendments  to  an  application  may  be  made 
upon  such  terms  and  conditions  as  the  Commission  may 
prescribe. 

(e)  The  Commission,  in  any  order  approving  the  ac¬ 
quisition  of  securities  or  utility  assets,  may  prescribe 
such  terms  and  conditions  in  respect  of  such  acquisition, 
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including  the  price  to  be  paid  for  such  securities  or  utility 
assets,  as  the  Commission  may  find  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers.  ! 

(f)  The  Commission  shall  not  approve  any  acquisi¬ 
tion  as  to  which  an  application  is  made  under  this  sec¬ 
tion  unless  it  appears  to  the  satisfaction  of  the  Commis-  j 
sion  that  such  State  laws  as  may  apply  in  respect  of  such 
acquisition  have  been  complied  with,  except  where  the  j 
Commission  finds  that  compliance  with  such  State  laws  j 
would  be  detrimental  to  the  carrying  out  of  the  provi-  | 
sions  of  section  11.  . 

SIMPLIFICATION  OF  HOLDING-COMPANY  SYSTEMS  ' 

Sec.  11.  (a)  It  shall  be  the  duty  of  the  Commission  to  , 
examine  the  corporate  structure  of  every  registered  hold-  | 
ing  company  and  subsidiary  company  thereof,  the  re-  j 
lationships  among  the  companies  in  the  holding-corn-  j 
pany  system  of  every  such  company  and  the  character 
of  the  interests  thereof  and  the  properties  owned  or  con-  j 
trolled  thereby  to  determine  the  extent  to  which  the  cor-  j 
porate  structure  of  such  holding-company  system  and  j 
the  companies  therein  may  be  simplified,  unnecessary  j. 
complexities  therein  eliminated,  voting  power  fairly  and  j; 
equitably  distributed  among  the  holders  of  securities  j 
thereof,  and  the  properties  and  business  thereof  confined  ! 
to  those  necessary  or  appropriate  to  the  operations  of  an  ' 
integrated  public-utility  system. 

(b)  It  shall  be  the  duty  of  the  Commission,  as  soon, 
as  practicable  after  January  1, 1938:  ] 

.  (1)  To  require  by  order,  after  notice  and  opportunity 
for  hearing,  that  each  registered  holding  company,  and 
each  subsidiary  company  thereof,  shall  take  such  action 
as  the  Commission  shall  find  necessary  to  limit  the  oper-  j 
tions  of  the  holding-company  system  of  which  such 
company  is  a  part  to  a  single  integrated  public-utility 
system,  and  to  such  other  businesses  as  are  reasonably 
incidental,  or  economically  necessary  or  appropriate  to 
the  operations  of  such  integrated  public-utility  system: 

L 
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Provided,  however,  That  the  Commission  shall  permit 
a  registered  holding  company  to  continue  to  control  one 
or  more  additional  integrated  public-utility  systems,  if, 
after  notice  and  opportunity  for  hearing,  it  finds  that — 

(A)  Each  of  such  additional  systems  cannot  be  oper¬ 
ated  as  an  independent  system  without  the  loss  of  sub¬ 
stantial  economies  which  can  be  secured  by  the  reten¬ 
tion  of  control  by  such  holding  company  of  such  system; 

(B)  All  of  such  additional  systems  are  located  in  one 
State,  or  in  adjoining  States,  or  in  a  contiguous  foreign 
country;  and 

-  (C)  The  continued  combination  of  such  systems  under 
the  control  of  such  holding  company  is  not  so  large  (con¬ 
sidering  the  state  of  the  art  and  the  area  or  region 
affected)  as  to  impair  the  advantages  of  localized  man¬ 
agement,  efficient  operation,  or  the  effectiveness  of 
regulation. 

The  Commission  may  permit  as  reasonably  incidental, 
or  economically  necessary  or  appropriate  to  the  opera¬ 
tions  of  one  or  more  integrated  public-utility  systems 
the  retention  of  an  interest  in  any  business  (other  than 
the  business  of  a  public-utility  company  as  such)  which 
the  Commission  shall  find  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors 
or  consumers  and  not  detrimental  to  the  proper  func¬ 
tioning  of  such  system  or  systems. 

(2)  To  require  by  order,  after  notice  and  opportunity 
for  hearing,  that  each  registered  holding  company,  and 
each  subsidiary  company  thereof,  shall  take  such  steps 
as  the  Commission  shall  find  necessary  to  ensure  that  the 
corporate  structure  or  continued  existence  of  any  com¬ 
pany  in  the  holding-company  system  does  not  unduly 
or  unnecessarily  complicate  the  structure,  or  unfairly 
or  inequitably  distribute  voting  power  among  security 
holders,  of  such  holding-company  system.  In  carrying 
out  the  provisions  of  this  paragraph  the  Commission 
shall  require  each  registered  holding  company  (and  any 
company  in  the  same  holding-company  system  with 


xvn 


such  holding  company)  to  take  such  action  as  the  Com- 
mission  shall  find  necessary  in  order  that  such  holding 
company  shall  cease  to  be  a  holding  company  with  re- 
r  sped  to  each  of  its  subsidiary  companies  which  itself 
has  a  subsidiary  company  which  is  a  holding  company. 
Except  for  the  purpose  of  fairly  and  equitably  distrib¬ 
uting  voting  power  among  the  security  holders  of  such 
company,  nothing  in  this  paragraph  shall  authorize 
the  Commission  to  require  any  change  in  the  corporate 
structure  or  existence  of  any  company  which  is  not  a 
holding  company,  or  of  any  company  whose  prin¬ 
cipal  business  is  that  of  a  public-utility  company. 

The  Commission  may  by  order  revoke  or  modify  any 
order  previously  made  under  this  subsection,  if;  after 
notice  and  opportunity  for  hearing,  it  finds  that  the 
conditions  upon  which  the  order  was  predicated  do  not 
exist.  Any  order  made  tinder  this  subsection  shall  be 
subject  to  judicial  review  as  provided  in  section  24. 

(c)  Any  order  under  subsection  (b)  shall  be  complied 
with  within  one  year  from  the  date  of  such  order;  but 
the  Commission  shall,  upon  a  showing  (made  before  or 
after  the  entry  of  such  order)  that  the  applicant  has 
been  or  will  be  unable  in  the  exercise  of  due  diligence  to 
comply  with  such  order  within  such  time,  extend  such 
time  for  an  additional  period  not  exceeding  one  year  if 
it  finds  such  extension  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or 
consumers.  1 
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(e)  In  accordance  with  such  rules  and  regulations  or 
order  as  the  Commission  may  deem  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers,  any  registered  holding  company 
or  any  subsidiary  company  of  a  registered  holding  com¬ 
pany  may,  at  any  time  after  January  1,  1936,  submit 
a  plan  to  the  Commission  for  the  divestment  of  con¬ 
trol,  securities,  or  other  assets,  or  for  other  action  by 
such  company  or  any  subsidiary  company  thereof  far 


the  purpose  of  enabling  such  company  or  any  subsidiary 
company  thereof  to  comply  with  the  provisions  of  sub¬ 
section  (b).  If,  after  notice  and  opportunity  for  hear¬ 
ing,  the  Commission  shall  find  such  plan,  as  submitted 
or  as  modified,  necessary  to  effectuate  the  provisions  of 
subsection  (b)  and  fair  and  equitable  to  the  persons 
affected  by  such  plan,  the  Commission  shall  make  an 
order  approving  such  plan;  and  the  Commission,  at  the 
request  of  the  company,  may  apply  to  a  court,  in  ac¬ 
cordance  with  the  provisions  of  subsection  (f )  of  section 
IS,  to  enforce  and  carry  out  the  terms  and  provisions 
of  such  plan.  If,  upon  any  such  application,  the  court, 
after  notice  and  opportunity  for  hearing,  shall  approve 
such  plan  as  fair  and  equitable  and  as  appropriate  to 
effectuate  the  provisions  of  section  II,  the  court  as  a 
court  of  equity  may,  to  such  extent  as,it  deems  necessary 
for  the  purpose  of  carrying  out  the  terms  and  provisions 
of  such  plan,  take  exclusive  jurisdiction  and  possession 
of  the  company  or  companies  and  the  assets  thereof, 
wherever  located;  and  the  court  shall  have  jurisdiction 
to  appoint  a  trustee,  and  the  court  may  constitute  and 
appoint  the  Commission  as  sole  trustee,  to  hold  or  ad¬ 
minister,  under  the  direction  of  the  court  and  in  accord¬ 
ance  with  the  plan  theretofore  approved  by  the  court 
and  the  Commission,  the  assets  so  possessed. 

*  .  *.  '  •  *  *  •  . 

COUBT  REVIEW  OF  ORDERS 

Sec.  24.  (a)  Any  person  or  party  aggrieved  by  an  ' 
order  issued  by  the  Commission  under  this  title  may 
obtain  a  review  of  such  order  in  the  circuit  court  of 
appeals  of  the  United  States  within  any  circuit  wherein 
such  person  resides  or  has  his  principal  place  of  business, 
or  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia,  by  filing  in  such  court,  within  sixty  days 
after  the  entry  of  such  order,  written  petition  praying 
that  the  order  of  the  Commission  be  modified  or  set 
aside  in  whole  or  in  part.  A  copy  of  such  petition  shall 
be  forthwith  served  upon  any  member  of  the  Commis- 
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sion,  or  upon  any  officer  thereof  designated  by  the  Com¬ 
mission  for  that  purpose,  and  thereupon  the  Commission 
shall  certify  and  file  in  the  court  a  transcript  of  the  rec¬ 
ord  upon  which  the  order  complained  of  was  entered. 
Upon  the  filing  of  such  transcript  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part.  No  objection  to  the  order  of 
the  Commission  shall  be  considered  by  the  court  unless 
such  objection  shall  have  been  urged  before  the  Commit 
sion  or  unless  there  were  reasonable  grounds  for  failure 
so  to  do.  The  findings  of  the  Commission  as  to  the 
facts,  if  supported  by  substantial  evidence,  shall  be  con¬ 
clusive.  If  application  is  made  to  the  court  for  leave 
to  adduce  additional  evidence,  and  it  is  shown  to  the 
satisfaction  of  the  court  that  such  additional  evidence 
is  material  and  that  there  were  reasonable  grounds  for 
failure  to  adduce  such  evidence  in  the  proceeding  before 
the  Commission,  the  court  may  order  such  additional 
evidence  to  be  taken  before  the  Commission  and  to  be 
adduced  upon  the  hearing  in  such  manner  and  upon 
such  terms  and  conditions  as  to  the  court  may  seem 
proper.  The  Commission  may  modify  its  findings  as  to 
the  facts  by  reason  of  the  additional  evidence  so  taken, 
and  it  shall  file  with  the  court  such  modified  or  new 
findings,  which,  if  supported  by  substantial  evidence, 
shall  be  conclusive,  and  its  recommendation,  if  any,  for 
the  modification  or  setting  aside  of  the  original  order. 
The  judgment  and  decree  of  the  court  affirming,  modify¬ 
ing,  or  setting  aside,  in  whole  or  in  part,  any  such  order 
of  the  Commission  shall  be  final,  subject  to  review  by 
the  Supreme  Court  of  the  United  States  upon  certiorari 
or  certification  as  provided  in  sections  239  and  240  of 
the  Judicial  Code,  as  amended  (U.  S.  C.,  title  28,  secs. 
346  and  347). 

(b)  The  commencement  of  proceedings  under  subsec¬ 
tion  (a)  shall  not,  unless  specifically  ordered  by  the 
court,  operate  as  a  stay  of  the  Commissioner's  order. 
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APPENDIX  B 


EXCERPTS  FBOM  DECISIONS  07  STATE  UTILITY  COMMISSIONS 
ON  COMPETITIVE  ASPECTS  OF  GAS  AND  ELECTRIC  UTILI¬ 
TIES 

Re  Twin  State  Gas  and  Electric  Co.,  25  N.  H.  P.  S.  Com. 
Rep.  277, 287-88  (1943) : 

This  Commission  has  viewed  acquisitions  of  gas  util¬ 
ities  by  utilities  primarily  interested  in  electricity  with 
some  concern.  Accordingly,  although  the  transfer  of 
-  gas  properties  is  from  one  electric  utility  to  another,  we 
made  inquiry  into  operating  policies  to  be  followed.  Ex¬ 
hibits  showing  operating  comparisons  between  such  con¬ 
trolled  gas  utilities  and  all  independent  New  Hampshire 
gas  utilities  were  submitted  of  record.  These  compari¬ 
sons  show  that  in  independent  gas  utilities  over  the  last 
ten-year  period,  the  loss  in  customers  was  one  percent, 
while  for  Public  Service  gas  utilities  the  loss  was  11.5 
percent,  and  for  Twin  State,  19  percent.  Correspond¬ 
ing  gas  consumption  loss  percentages  over  the  same 
period  ware  4.9,  24.2,  and  41.5  percent,  respectively. 

■  *  *  *  *  • 

There  is  little  in  this  record  to  indicate  that  there  are 
advantages  in  permitting  an  electric  utility  to  operate 
a  gas  utility.  Rather,  there  appears  to  be  some  loss 
of  the  competition,  between  the  two  industries,  a  situa¬ 
tion  which  is  repugnant  to  the  State  Constitution.  It 
would  seem  that  management,  favored  with  a  monopoly 
in  the  products  of  competing  industries,  must  make 
certain  that  competition  is  actually  and  actively  main¬ 
tained  if  it  is  not  to  be  viewed  with  suspicion. 

Re  Helena  Light  &  Railway  Co.,  P.  TJ.  R.  1920D,  668,  716- 
17  (Mont.  P.  S.  Com.) : 

(XX) 


While  the  gas  utility  shows  some  small  annual  in-  j 
crease  in  the  volume  of  cubic  feet  sold,  and  a  small  an¬ 
nual  increase  in  consumers,  particularly  during  the  coal  j 
shortage  seasons,  comparatively  it  is  at  a  standstill.  It  j 
is  almost  superfluous  to  say  that  the  evident  inertia  of  j 
the  gas  service,  its  deteriorated  plant,  and  relatively  ! 
failing  patronage  result  immediately  from  the  fact  that  j- 
it  has  no  competition.  Its  natural  competitor,  the  elec¬ 
tric  utility,  being  owned  by  the  same  company,  favored 
by  the  management  and  enjoying  certain  popular  ad¬ 
vantages,  has  snuffed  out  the  spark  of  incentive  to  in-  j 
creased  business  and  improved  service.  The  company  j 
is  indifferent  to  better  gas  service  because  its  failure  in  j 
this  department  results  in  gain  to  the  electric  depart¬ 
ment,  whereas  an  independent  gas  entrepreneur  would 
strive  to  occupy  the  electric  field.  With  the  recent  ab¬ 
normal  increase  in  the  cost  of  coal  and  wood  fuel,  gas  ; 
fuel  service  could  be  made  very  popular  if  pains  were 
taken  to  develop  it  and  render  the  service  efficient.  J 

Re  Cambridge  Gas  Light  Co .,  P.  U.  R.  1930D,  263,  264-65 
(Mass.  Dep’t  of  Public  Utilities) : 

Thus,  after  1887,  it  was  apparently  deemed  inadvis-  j 
able  that  gas  companies  should  engage  in  the  electric 
business  except  under  exceptional  circumstances,  and 
since  1910,  it  has  been  the  policy  of  the  commonwealth 
that  no  electric  company  should  engage  in  the  business 
of  selling  gas.  Probably  this  policy  resulted  largely 
from  the  fact  that  in  the  early  development  of  the  elec-  j 
trie  companies  their  business  was  confined,  for  the  most 
part,  to  electric  lighting,  and  as  at  the  time  the  larger 
part  of  the  gas  companies’  business  was  that  of  lighting,  j 
it  was  felt  that  a  desirable  element  of  competition  would  J 
be  removed  if  the  gas  and  electric  companies  serving  in  j 
the  same  territory  should  be  combined.  Doubtless,  also, 
there  was  another  consideration,  namely,  that  under  our  j 
statutes  if  a  municipality  desires  to  enter  into  the  busi-  j 
ness  of  furnishing  gas  or  electricity  to  its  inhabitants,  it  [ 
is  required  by  statute,  before  engaging  in  such  business. 


to  acquire  from  persons  and  corporations  engaged  in 
the  business,  if  they  so  elect,  such  portions  of  their  plant 
and  property  within  the  limits  of  the  municipality  as  is 
suitable  for  and  used  in  connection  with  the  business. 
It  is  further  provided  that  such  purchase  shall  be  re¬ 
quired  to  include  both  the  gas  and  electric  light  plant 
if  a  single  corporation  owns  and  operates  both  such 
plants.  We  know  of  no  instance  where,  since  1910,  our 
predecessors  authorized  the  acquisition  of  an  electric 
company  by  a  gas  company  and  no  similar  acquisition 
has  been  authorized  since  the  Department  of  Public 
Utilities  was  created,  except  in  the  instance  of  the  ac¬ 
quisition  of  the  Newburyport  Gas  &  Electric  Company 
by  the  Haverhill  Electric  Company,  which  was  author¬ 
ized  under  the  provisions  of  §  96  of  chapter  164  of  the 
General  Laws,  the  gross  receipts  from  the  sale  of  elec¬ 
tricity  of  the  Newburyport  Gas  &  Electric  Company  be¬ 
ing  more  than  three  times  its  gross  receipts  from  the  sale 
of  gas.  In  fact,  no  gas  company  has  been  authorized  to 
engage  in  the  electric  business  since  1903. 

A  policy  of  refusing  to  permit  gas  companies  to  ac¬ 
quire  electric  companies,  except  under  exceptional  cir¬ 
cumstances,  so  long  maintained,  ought  not  now  to  be 
lightly  departed  from  unless  there  are  very  cogent  rea¬ 
sons  in  the  public  interest  why  it  should  be  permitted. 
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COMPARATIVE  “EFFICIENCY  STUDIES”  OP  HABTT  AND 

COFFMAN 

Petitioners  argue  in  their  brief  (pp.  85-95)  that  their  wit¬ 
nesses  “investigated  the  question  of  whether  on  segregation 
countervailing  advantages  would  accrue  to  the  segregated  com¬ 
panies.”  They  claim  that  the  “possible  existence  of  counter¬ 
vailing  economies  was  tested  inter  alia  by  comparative  studies” 
made  and  introduced  by  their  witnesses  (Brief,  p.  85). 

The  “comparative  study”  which  Hartt  submitted  consisted  of 
oral  testimony  running  four  printed  pages  (1498a-1502a).  In 
the  course  of  his  somewhat  more  lengthy  cross-examination 
he  stated  that  he  had  compared  the  Philadelphia  Company 
subsidiaries  with  a  list  of  sixteen  companies  (1502a),  and  that 
these  “comparable”  companies  had  been  “selected”  in  the  fol¬ 
lowing  manner:  “We  merely  sat  down  and  made  a  list  of  names 
of  companies  and,  of  course,  it  is  very  easy  to  have  a  company 
not  come  to  mind,  but  mentally  I  guess  we  covered  the  water¬ 
front,  probably”  (1510a).  Additional  questions  on  cross- 
examination,  designed  to  test  further  the  reliability  of  his  “se¬ 
lection,”  included  inquiry  into  why  certain  specific  companies 
had  not  been  included,  or  had  been  excluded.  His  replies,  in 
part,  were,  in  one  instance,  that  Philadelphia  Electric  Com¬ 
pany  “was  omitted  by  accident”  (1511a),  and,  in  another  in¬ 
stance,  that  he  had  eliminated  Texas  Power  &  Light  for  the 
reason  that  “It  was  a  long  ways  away  from  Pittsburgh  and 
operated,  we  thought,  under  different  conditions”  (1512a). 
Although  he  included  Houston  (Texas)  Light  and  Power  “be¬ 
cause  it  was  what  we  call  a  one-city  operation”  (1513a),  sub¬ 
sequently  he  admitted  that  Houston  “is  not  especially  com¬ 
parable”  (1520a).  As  to  his  inclusion  of  Alabama  Power 
Company,  he  said:  “I  think  perhaps  I  should  not  have  had 
Alabama  in  my  list  here  except  that  I  happened  to  be  more 
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familiar  with  that  company  and  I  just  included  it,  although  I 
knew  its  infirmities”  (1512a).  Still  another,  Oklahoma  Gas 
and  Electric,  he  included  simply  because  it  happened  to  be  a 
company  in  the  Standard  Gas  system  ( 1524a) .  He  eliminated 
Southern  California  Edison  “merely  because  it  is  a  very  sub¬ 
stantial  distance  from  Pittsburgh  and  operates  under  different 
conditions”  (1513a). 

Hartt  also  hedged  concerning  virtually  every  one  of  his  “com¬ 
parable”  companies  on  cross-examination.  In  fact,  he  ad¬ 
mitted  that  “None  of  these  companies  fit  the  Pittsburgh  com¬ 
pany  exactly.  In  making  the  judgment  of  companies  one  must 
take  into  account  in  every  particular  company  there  is  some¬ 
thing  different  than  in  another  company”  (1517a).  He  fur¬ 
ther  stated:  “I  think  that  the  tabulation  would  be  more  com¬ 
parable  probably  if  I  left  out  a  number  of  the  sixteen  that 
I  have”  (1524a).  He  added,  though,  that  he  did  not  think 
that  would  change  his  views  “because  in  each  of  them,  I  realized 
that  there  were  differences  in  companies”  (1525a).  The  wit¬ 
ness  further  admitted  that  his  “study  was  an  analysis  made 
“during  the  time  I  have  been  here  in  Philadelphia  and  did  not 
have  available  to  me  many  of  the  things  I  have  in  my  own 
office”  (1539a).  His  entire  testimony  on  cross-examination 
(15Q2a-1581a)  similarly  demonstrates  the  unreliable  nature 
of  his  “analysis.” 

The  high  spot  of  petitioners’  argument  (Brief,  pp.  88-93) 
on  the  subject  of  these  comparative  efficiency  studies  is  the 
portion  where  they  discuss  Equitable  Gas  and  the  two  other 
gas  systems  serving  the  Pittsburgh  area — The  Peoples  Natural 
Gas  Company  and  Manufacturers  Light  and  Heat  Company — 
neither  of  which  is  controlled  by  or  under  common  control  with 
an  electric  utility  system.  These  companies,  as  we  shall  later 
show,  were  selected  by  Coffman  as  being  comparable  for  pur¬ 
poses  of  his  calculations.  Indeed,  petitioners  state  that  “the 
three  gas  companies  selected  for  comparison  are  truly  com¬ 
parable  in  every  respect  needed  to  provide  a  perfect  test  of 
the  validity  or  invalidity  of  the  Commission’s  speculation  that 
on  segregation  countervailing. economies  will  accrue  to  the  gas 
system”  (Brief,  p.  89).  But  their  witness,  Hartt,  not  only 
did  not  utilize  these  three  companies  as  being  comparable,  but 


also,  after  stating  that  he  did  not  have  comparable  pay  roll  and  j 
revenue  information  as  to  these,  added:  “If  I  did  have  it,  it  j 
wouldn’t  be  an  identical  or  wouldn’t  be  a  like  operation  with 
Pittsburgh  &  West  Virginia  and  Equitable  as  a  combined  oper-  j 
ation.”  He  gave  as  his  reason  for  this  conclusion:  “Because, 
as  I  understand,  they  [Peoples  and  Manufacturers]  are  both 
distributing  companies.”  He  pointed  out  as  a  distinction  that 
Manufacturers  “doesn’t  own  any  producing  property  nor  does 
it  own  a  long  transmission  system  with  compressor  stations  and 
at  least  as  many  storage  fields  as  does  Pittsburgh  &  West 
Virginia”  (1547a). 

The  testimony  of  Coffman  and  his  exhibits  on  comparative 
studies  (P.  Exs.  88-97,  in  Pet.  Ex.  VoL  II)  were  limited,  by  his 
own  admission,  “to  an  examination  of  certain  factors  that  are 
more  or  less  commonplace  in  the  everyday  analysis  of  corpora¬ 
tions  in  which  there  is  a  public  interest,”  and  he  said:  “I  made 
no  attempt  here  to  cover  all  possible  factors  relating  to  the 
efficiency  of  operations  and  performance  of  the  underlying  sub¬ 
sidiaries”  (1929a).  With  respect  to  his  exhibits  on  the  gas 
properties  (P.  Exs.  92-94,  in  Pet.  Ex.  Vol.  II),  Coffman  limited 
his  comparisons  of  Equitable  to  only  two  companies,  Peoples 
and  Manufacturers,  both  of  which,  as  we  have  shown  above, 
were  deemed  not  to  be  comparable  by  Hartt.  In  this  connec- 
tion,  he  compared  such  items  as  rates,  sales,  revenue  and  oper¬ 
ating  expenses.  For  example,  in  his  Exhibit  93  he  compared 
various  items  of  operating  expense. 

His  comparison  of  production,  transmission  and  distribution 
expenses  for  the  three  companies,  for  the  average  of  the  1941-45 
period  and  for  1945  alone,  shows  (1969a) : 


2M1-4S 

- j. 

IMS 

Equitable . . . . . . 

30,3f  J**- 

30.3*  per  mcL 

28.lt  per  mef. 

28>.?t  per  zoef. 

2S.lt  per  mef _ 

Manufacturers.  —  _  ___ . . .  . 

28.0^  per  mef  . 

Thus,  on  production,  transmission,  and  distribution  expenses, 
the  other  two  companies,  on  Coffman's  own  showing,  evidence 
lower  costs  and  hence  more  economical  management,  following 
his  logic. 


Customers’  accounting  and  collecting  expenses  were  next 
analyzed  for  similar  periods  and  show  (1969a) : 


Thus,  again,  on  customers'  accounting  and  collecting  expenses, 
the  other  two  companies,  on  Coffman’s  own  showing,  evidence 
lower  costs  and  hence  more  economical  management,  follow¬ 
ing  his  logic.  Here,  in  the  area  where  one  would  expect  to 
find  the  most  substantial  savings  from  joint  administrative 
operations,  the  figures  actually  indicate  greater  costs  for 
Equitable  Gas  than  for  the  other  two  companies. 

Coffman  next  points  out  that  Equitable  spent  more  for  sales 
promotion  than  did  Peoples  and  Manufacturers,  but  by 
this  he  attempts  to  show  “that  Equitable  carries  out  a  more 
aggressive  sales  policy  on  gas  consumption  than  the  other  two 
companies”  (1970a).  He  shows: 


1941-45 

1945 

TfajnltaM*  _  -  -  -  _  _  _  -  . 

0.9£  per  mcf _ 

0.8 1  per  mcf. 

;p«>pi«!  _  _  - 

0_3^  per  md  ______ 

0.4£  per  mcf. 

M  O  TITtfO/’f  lU'W  S  _ 

0  p*r  mrf  , 

0.2£  per  mcf. 

Thus  petitioners  would  have  the  court  draw  the  inference 
that,  at  least  during  the  periods  covered,  Equitable  pushed  gas 
sales  far  more  aggressively  than  its  gas  competitors  in  the  Pitts¬ 
burgh  area.  The  period  studied  was  one  of  acute  gas  shortages 
in  which  national  restrictions  forced  curtailment  rather  than 
expansion  of  general  promotion.  In  fact,  the  charges  to  Equi¬ 
table’s  account  for  “Sales  Promotion”  during  this  period,  as 
well  as  during  1946,  included  expenditures  made  in  connection 
with  an  educational  program  urging  consumers  to  curtail  their 
use  of  gas  (528ar-529a,  1868a).  r 

Furthermore,  the  record  affirmatively  shows  that  Peoples  and 
Manufacturers  have  a  greater  industrial  load  than  Equitable 
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(P.  Ex.  92,  in  Pet.  Ex.  VoL  EC).  Accordingly,  attempts  at 
comparison  between  costs  of  promotion  must  take  into  account 
the  differences  in  emphasis  as  between  Equitable  on  the  one 
hand  and  Peoples  and  Manufacturers  on  the  other.  Promo¬ 
tion  of  domestic  service  is  quite  different  from  promotion  of 
industrial  service  and  may  well  affect  promotional  costs  in 
significant  respects. 

In  his  final  category,  Administrative  and  General  Expenses, 
Coffman  shows  (1970a) : 


Equitable . . 

Peoples.. . . 

- : - 

* 

Manufacturers _ 

r 

In  this  category,  Coffman  attempted  thus  to  depict  Equitable 
as  having  lower  unit  costs  than  the  other  two  gas  companies,  j 
But  on  cross-examination  this  was  shown  to  be  a  distortion  j 
(2076a-2078a).  For  he  admitted  generally  that  at  least  in  j 
the  years  1941  and  1945,  for  example,  Peoples  had  had  abnormal  j 
items  in  its  administrative  and  general  expenses.  Pensions  for  j 
1945  aggregated  $830,106  and  Employees’  Welfare  expense ! 
came  to  $473,993  (2077a-2078a) .  The  examiner  indicated  that 
“Peoples  was  a  part  of  the  pension  fund  of  the  Standard  Oil  of 
New  Jersey  and  in  1945,  after  the  order  of  the  Commission  di¬ 
vorcing  them,  it  became  a  separate  company,  and  they  made  an 
additional  deposit”  (2078a).  In  our  view  these  abnormalties 
destroy  the  merits  of  the  purported  comparisons. 

In  short,  in  the  light  of  the  foregoing  considerations  it  is 
clear  that  the  studies  do  not  warrant  the  conclusion  that  no 
countervailing  benefits  will  arise  from  separate  operation  of  the 
naturally  competitive  gas  and  electric  utilities. 

In  their  brief  (pp.  86-87)  petitioners  attempt  to  validate 
Coffman’s  “efficiency  studies”  on  the  ground  that  “the  approach 
followed  by  Petitioners  is  the  identical  approach  adopted  by 
the  Commission  itself  in  North  American  Co.,  Release  5707 
(1945).”  We  do  not  criticise  petitioners’  attempts  to  make 
a  comparative  study  of  gas  and  electric  operations  as  conducted 
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jointly  and  separately.  But  we  do  think  it  relevant  to  point 
out  that  the  samples  chosen  by  Coffman  are  not  comparable, 
the  periods  studied  were  not  normal  and  the  results  reached 
not  significant.  Further,  the  purpose  of  the  Commission 
studies  should  be  noted.  The  Commission,  on  the  basis  of  a 
country-wide  study  of  65  samples,  hesitated  to  draw  definitive 
conclusions  as  to  affirmative  showings  of  the  study  (save  for 
the  statistically  tested  conclusion  that  independent  gas  utilities 
spend  more  to  promote  service  than  do  jointly  controlled  gas 
utilities).  The  Commission  did  conclude,  on  the  basis  of  the 
study,  that  the  obverse,  claimed  in  case  after  case — to  the  effect 
that-tying  gas  operations  to  electric  operations  makes  for  great¬ 
er  economies — could  not  be  stated  with  any  reliability.  This 
the  study  showed.  It  is  significant  to  note  that,  even  within 
the  narrow  confines  of  the  Coffman  study,  figures  are  presented 
making  dubious  what  petitioners  so  confidently  assert — that 
the  statutory  tests  are  met  by  the  Duquesne-Equi table  com¬ 
bination.  Not  only  is  this  assertion  made  on  the  basis  of  a 
fragmentary  and  inconclusive  study,  but  no  countervailing 
factors  which  might  arise  from  independent  operations  have 
been  considered. 
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INTRODUCTION 

i 

This  brief  is  limited  to  a  reply  to  certain  points 
made  by  the  Commission  in  its  brief  (cited  as  Com.; 
brief) .  The  “List  of  Defined  Terms”  appearing  on  pages 
x  to  xiii  of  Petitioners*  brief  (cited  as  Pet.  brief)  is 
followed  in  this  reply  brief. 


L  THE  COMMISSION  HAS  FAILED  TO  MEET  THE 
ARGUMENTS  THAT  PETITIONERS  HAVE  BEEN 
DENIED  DUE  PROCESS. 


The  Commission  denies  (Com.  brief  91-98)  that 
Petitioners  have  been  deprived  of  due  process  of  law, 
but  it  has  seen  fit  to  attempt  an  answer  to  only  a  few 
of  Petitioners’  contentions  as  to  denial  of  due  process. 


Petitioners  have  shown  (Pet.  brief  24-38)  that  the! 
Commission’s  numerous  procedural  and  substantive  rul¬ 
ings  against  Petitioners  could  only  have  been  dictated 
by  the  Commission’s  unwarranted  policy  of  non-retain-| 
ability  of  gas  or  transportation  properties  with  electric; 
property1  regardless  of  the  facts  of  the  particular  case. 
Nowhere  does  the  Commission  deny  the  existence  of 
this  policy  or  that  it  has  applied  the  policy  in  this  case. 

i 

Petitioners  were  surprised  by  the  sudden  institution; 
of  these  proceedings  on  December  5,  1946  and  by  the 
order  for  practically  immediate  hearings,  which  rani 
from  February  25, 1947  to  July  23, 1947,  a  period  of  five 
months.  Petitioners’  argument  is  not  so  much,  as  the 
Commission  would  have  it,  that  the  hearings  did  not 
last  long  enough,  but  that  Petitioners  were  not  given 
sufficient  time  to  prepare  for  such  lengthy  hearings.  The 
Commission  does  not  deny  the  charge  that  in  nearly: 
every  instance  it  strongly  resisted  Petitioners’  endeavors 
to  obtain  more  time  to  investigate  the  facts  and  to  pre-' 
sent  their  case,  nor  does  the  Commission  meet  the  state- 

1This  policy  of  non-retention  is  fully  discussed  at  pages 
38  to  43  of  Petitioners'  brief. 
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meat  of  one  of  Petitioners’  witnesses  with  reference  to 
facts  not  studied  or  developed,  that  “there  is  no  question 
in  my  mind  but  that  proper  consideration  of  these  items 
would  have  increased  substantially  the  total  cost  due 
to  segregation,  but  I  have  not  included  these  in  my  study 
because  time  did  not  permit  me  to  make  the  necessary 
study”  (1892a). 

Had  Petitioners  been  afforded  sufficient  time,  studies 
could  have  been  prepared  showing  losses  of  economies  in 
addition  to  those  covered  by  the  studies  introduced  in 
these  proceedings.  The  Commission’s  brief  does  not  meet 
this  argument.  It  states  (Com.  brief  93)  that  Petition¬ 
ers’  sole  complaint  is  that  they  wanted  additional  time 
so  that  Coffman  could  have  investigated  further  in  order 
to  answer  questions  raised  on  cross-examination.  This  is 
completely  in  error.  Coffman  and  Hartt  both  testified 
that  with  sufficient  time  evidence  could  have  been  ad¬ 
duced  showing  additional  losses  of  economies  which 
would  result  from  segregation  (1891a,  1080a).  Here 
again  the  Commission  demonstrated  its  lack  of  interest 
in  a  showing  by  Petitioners  of  the  full  extent  of  sub¬ 
stantial  economies. 

The  Commission  belittles  Coffman’s  action  in  re¬ 
freshing  his  recollection  during  a  two  weeks’  recess  as 
to  certain  details  which  he  had  been  unable  to  recall  on 
cross-examination.  From  the  fact  that  such  action 
proved  Coffman’s  earlier  judgment  to  be  accurate,  the 
Commission  concludes  that  his  recitation  of  the  details 
checked  served  only  (Com.  brief  94)  “to  point  up  more 
clearly  his  basic  lack  of  familiarity  with  the  subject 
matter”.  The  mere  recitation  of  the  facts  shows  that 
the  Commission’s  conclusion  in  this  respect  is  completely 
unsound.  The  Commission  further  implied  that  Coffman 
just  repeated,  parrot-like,  the  opinions  of  company  offi¬ 
cials.  This  is  wholly  false.  Coffman  and  his  assistants, 
of  necessity,  obtained  data  from  company  records  and 
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officials.  On  the  basis  of  all  this  data  (of  which  Coffman  ! 
recorded  as  much  as  he  was  able  within  the  restrictive 
time  schedule  imposed  by  the  Commission)  viewed  in ! 
the  light  of  his  extensive  experience,  he  formed  his  j 
own  independent  and  expert  judgment.  There  is  no  basis I 
in  fact  for  the  Commission’s  insinuation  that  Coffman’s  | 
opinions  were  not  his  own. 

The  Commission  attempts  to  shrug  off  its  accept¬ 
ance  of  an  unsupported  statement  (relative  to  loss  of 
economies),  filed  after  the  record  was  closed  and  char¬ 
acterized  by  the  Commission  as  “noteworthy”  (Com. 
brief  96-97 ) .  Indeed,  the  very  fact  that  the  Commission 
now  says  that  in  its  Opinion  it  merely  considered  the 
“noteworthy”  statement  “qua  argument”  and  not  “qua 
evidence”  is  itself  fair  indication  that  the  Opinion  is 
something  less  than  an  impartial  and  judicial  analysis 
of  the  case.  Any  reliance  by  the  Commission  on  an  un¬ 
supported  statement  of  this  sort  is  clearly  a  violation  of 
due  process  of  law,  not  to  be  dismissed  by  being  labeled 
“de  minimis”. 

i 

The  Commission  attempts  to  justify  its  failure  to 
rule  upon  Petitioners*  requests  for  findings  of  fact.  Ad¬ 
mittedly  the  requests  were  numerous,  as  would  be  ex¬ 
pected  in  a  case  of  this  scope  and  complexity.  Every 
one  of  Petitioners’  requested  findings  was  fully  sup¬ 
ported  by  record  references.  Yet  the  Commission  re¬ 
sorted  to  a  catch-all  device  of  disapproving  all  finding^ 
which  “are  inconsistent  with”  the  Commission’s  views 
as  expressed  in  its  Findings  and  Opinion  (2776a).  This 
device  leaves  hanging  in  air  numerous  requests  for  find¬ 
ings  which  cannot  be  neatly  catalogued  into  being  con* 
sistent  or  inconsistent  with  the  Commission’s  views.2  ! 

______  I 

2In  their  petition  for  rehearing,  Petitioners  excepted  to 
many  of  the  Commission’s  findings  as  being  inadequate  or 
incomplete  and  failing  to  give  the  complete  facts  in  many 
important  and  significant  respects  (2791a). 
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This  tactic  operates  to  impair  the  effective  judicial 
review  guaranteed  by  due  process.  It  was  to  curb  such 
tactics  that  Congress  adopted  Section  8(b)  of  the  Ad¬ 
ministrative  Procedure  Act.3 

The  Commission's  response  (Com.  brief  93-96)  to 
Petitioners'  contention  that  the  Commission  rejected  all 
offers  by  Petitioners  to  obtain  answers  to  detailed  points 
not  specifically  recalled  by  Coffman  side-steps  the  issue. 
The  Commission's  rejection  of  those  offers  was  highly 
prejudicial  to  Petitioners  and  consonant  only  with  the 
Commission's  lack  of  interest  in  permitting  Petitioners 
to  develop  fully  a  showing  of  loss  of  economies.  More¬ 
over,  the  Commission’s  brief  attempts  no  justification 
for  the  uniform  disqualification  and  disparagement  of 
Petitioners'  expert  witnesses.  The  absurdity  of  the  Com¬ 
mission's  zeal  in  thus  brushing  aside  Petitioners’  expert 
witnesses  is  illustrated  by  its  treatment  of  witness 
Scharff,  an  outstanding  expert  in  gas  and  electric  opera¬ 
tion  and  a  consulting  public  utility  engineer  (569a  to 
573a).  It  happens  that  more  than  a  quarter  of  a  century 
ago,  he  had  been  a  sanitary  engineer.  The  record  ( 570a ) 
shows  that  he  left  that  field  in  1921.  Yet  the  Commis¬ 
sion,  in  its  Findings  and  Opinion,  disparages  him  as  be¬ 
ing  merely  “a  consulting  valuation  and  sanitary  engi¬ 
neer”  (2766a).  Of  like  logic  would  be  to  call  witness 
Scharff  a  school  boy — he  was  once  that,  too. 

What  is  probably  the  Commission's  most  striking 
disregard  of  due  process  is  not  even  referred  to  in  its 
brief.  No  answer  is  made  to  Petitioners'  charge  (Pet. 
brief  36-38)  that,  without  resorting  to  the  evidence  in 
the  record,  denial  of  due  process  is  apparent  on  the  face 
of  the  Commission's  Opinion,  and  is  found  from  the 

3Pet.  App.  page  39.  Inasmuch  as  the  right  to  rulings  on 
requested  findings  is  a  matter  of  due  process,  it  is  a  substantive 
right  and  not  a  procedural  right;  and  Section  8(b)  of  the 
Administrative  Procedure  Act,  which  requires  a  ruling  “upon 
each  such  finding”,  is  applicable  to  this  case.  See  page  6  hereof. 
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Commission’s  consistency  in  disregarding  and  disparag¬ 
ing  Petitioners’  witnesses  on  the  issue  of  substantial 
economies  and  the  Commission’s  consistency  in  making 
findings  contrary  to  the  evidence  and  which  were  based 
solely  on  conjecture,  in  no  way  supported  by  any  evi¬ 
dence.  Nor  does  the  Commission  attempt  to  refute  Peti¬ 
tioners’  contention  that  the  rule  of  the  Pittsburgh  Steam¬ 
ship  case4  must  control  this  case  (Pet.  brief  37-38).  j 

I 

IL  THE  COMMISSION  HAS  FAILED  TO  MEET  PETI¬ 
TIONERS’  ARGUMENTS  WITH  RESPECT  TO 
THE  BURDEN  OF  PROOF. 

The  Commission  would  brush  aside  Petitioners’  ar¬ 
guments  with  respect  to  the  burden  of  proof,  with  the 
statement  (Com.  brief  54),  “Posturing  arguments  over 
this  record  in  terms  of  burden  of  proof  tends  to  obscure 
the  true  nature  of  the  record”.  Thus  the  Commission 
would  imply  that  the  result  would  have  been  the  sanie 
even  if  the  Commission  had  not  imposed  the  burden  of 
proof  upon  Petitioners.  The  Commission’s  Opinion  is 
absolutely  inconsistent  with  such  a  position,  because,  in 
so  far  as  it  deals  with  the  important  issues  of  substan¬ 
tial  economies,  and  retainability  of  other  businesses,  the 
Opinion  is  based  on  the  proposition  that  the  burden  of 
proof  was  on  Petitioners  and  that,  because  Petitioners 
failed  to  sustain  the  burden,  retention  of  the  gas  utility 
system  and  street  railway  properties  could  not  be  per¬ 
mitted.  Thus,  on  the  subject  of  loss  of  substantial  econo¬ 
mies,  the  Commission  ruled  ( 2701a ) 5 : 

“Philadelphia  Company  has  not  sustained  the 
burden  which  it  has  under  the  statute  of  dempn- 

4Pittsburgh  Steamship  Co.  v.  N.  L.  R.  B.,  167  F.2d  126 
(C.C.A.  6th  1948)  cert,  granted  335  U.S.  857  (1948). 

5Citations  omitted.  See  also  the  “conclusion”  of  the  Com¬ 
mission  on  2734a-2735a.  The  Commission  applied  the  same 
rule  in  determining  that  the  transportation  properties  were 
not  retainable:  2736a.  j 
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strating  by  ‘clear  and  convincing  evidence’  that 
such  substantial  economies  would  be  lost  were  re¬ 
tention  of  the  gas  system  not  permitted.” 

To  Petitioners’  statement  ( Pet.  brief  46 )  that  under 
Section  7(c)  of  the  Administrative  Procedure  Act  the 
Commission,  as  the  proponent  of  the  Order,  must  be 
held  to  have  the  burden  of  proof,  the  Commission’s  brief 
(Cbm.  brief  57)  states:  “  .  .  .  the  Administrative  Pro¬ 
cedure  Act  does  not  apply  to  this  proceeding  .  .  .  .” 
This  statement  is  inaccurate.  As  a  matter  of  fact,  Section 
12  of  that  Act  provides  “  ...  no  procedural  requirement 
shall  be  mandatory  as  to  any  agency  proceeding  initiated 
prior  to  the  effective  date  of  such  requirement.”  The 
requirement  as  to  burden  of  proof  is  not  merely  a  “pro¬ 
cedural  requirement”.  The  erroneous  placing  of  the 
burden  of  proof  by  an  administrative  agency  and  its 
erroneous  use  of  official  notice  to  make  findings  without 
support  of  any  evidence  in  the  record  are  matters  of 
substance  ,*  and  as  to  such  matters  the  effective  date  of 
the  Administrative  Procedure  Act  was  December  11, 
1946,  regardless  of  the  date  of  institution  of  the  agency 
proceedings.6 7 

In  arguing  that  the  burden  of  proof  was  properly 
imposed  upon  Petitioners,  the  Commission  takes  the 
position  that  the  provisions  concerning  additional  sys¬ 
tems  and  other  businesses  are  exceptions  to  the  general 
policy  of  the  Act  and  that,  therefore,  the  burden  is  upon 
Petitioners  to  show  that  they  fall  within  the  terms  of 
the  exceptions. 

The  Commission  is  in  error  in  assuming  that  the 
use  of  the  word  “provided”  in  Section  11(b)(1)  in  and  of 


6 Philadelphia  Co.  v.  S.  E.  C.,  ...  App.  D.C . F.2d 

. ..  (Oct.  28,  1948). 

7The  hearings  in  this  case  began  February  25,  1947. 
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itself  creates  a  proviso.8  As  the  Supreme  Court  has  said: 
“Little,  if  any,  significance  is  to  be  given  to  the  use  of 
the  word  'provided'.”9  On  the  contrary,  “provided”  may 
be  considered  merely  as  a  conjunction  to  an  independent 
paragraph,10  as  the  court  held  in  The  Georgia  Railroad 
and  Banking  Company  v.  Smith,11  where  Mr.  Justice 
Field  said: 

“It  is  a  common  practice  in  legislative  proceed¬ 
ings,  on  the  consideration  of  bills,  for  parties  de¬ 
sirous  of  securing  amendments  to  them,  to  precede 
their  proposed  amendments  with  the  term  'pro¬ 
vided,'  so  as  to  declare  that,  notwithstanding  exists 
ing  provisions,  the  one  thus  expressed  is  to  prevail, 
thus  having  no  greater  signification  than  would  be 
attached  to  the  conjunction  'but'  or  'and'  in  the 
same  place,  and  simply  serving  to  separate  or  distin¬ 
guish  the  different  paragraphs  or  sentences.” 

The  declared  policy  of  the  Act  here  in  question,  as  is 
explicitly  stated  in  Section  1  ( c )  ( Fet.  App.  page  3 ) ,  is  “to 
meet  the  problems  and  eliminate  the  evils  as  enumerated 
in  this  section.”  Clauses  (A),  (B)  and  (C)  cannot  pos¬ 
sibly  be  said  to  be  an  exception  to  such  policy.  Signifi¬ 
cantly,  the  Commission  made  no  findings  that  the  prob¬ 
lems  and  evils  enumerated  in  Section  1  of  the  Act  are 
present  in  the  Philadelphia  Company  system. 

Section  1(c)  goes  on  to  state: 

“.  .  .  and  for  the  purpose  of  effectuating  such 
policy  to  compel  the  simplification  of  public-utility 
holding  company  systems  and  the  elimination  there - 

8“It  does  not  necessarily  follow  because  the  term  ‘pro¬ 
vided’  is  used,  that  which  may  succeed  it  is  a  ‘proviso’ ...  it  is 
the  matter  of  the  succeeding  words,  and  not  the  form,  which 
determines  whether  it  is  or  not  a  technical  proviso”,  Jones  v. 
Hoover ,  144  Fed.  217,  228  (C.C.  Ore.  1906)  quoting  frpm 
Carroll  v.  State ,  58  Ala.  396,  401  (1877). 

9 McDonald  v.  U.  S.y  279  U.S.  12,  21  (1929). 

10Carter,  Webster  &  Co.  v.  U .  S.,  143  Fed.  256,  259  (C.C A. 
4th  1906).  | 

“128  U.S.  174,  181  (1888). 
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from  of  properties  detrimental  to  the  functioning  of 
such  systems ,  and  to  provide  as  soon  as  practicable 
for  the  elimination  of  public-utility  holding  com¬ 
panies  except  as  otherwise  expressly  provided  in 
this  title”  (Italics  supplied) 

No  allegation  or  finding  was  made  that  either  the  gas 
or  transportation  properties  in  such  system  are  detri¬ 
mental  to  the  proper  functioning  thereof. 

1  Thus,  both  the  “additional  system”  and  the  “other 
business”  clauses  of  Section  11(b)(1),  instead  of  being 
exceptions  to  the  general  policy  of  the  Act,  are  just  as 
integral  parts  of  the  policy  as  the  remaining  clauses  of 
that  section.  The  scope  to  which  a  holding  company  sys¬ 
tem  is  to  be  limited,  can  only  be  determined  from  a 
reading  of  the  section  as  a  whole. 

The  cases  cited  by  the  Commission  to  support  its 
contention  are  inapposite  to  the  case  at  bar  in  that  those 
cases  deal  with  true  provisos,  exceptions  and  exemp¬ 
tions12  comparable  to  the  elaborate  provisions  of  Section 

12For  example:  American  Gas  &  Electric  Co.  v.  S.E.C.,  77 
App.  D.C.  174, 134  F.2d  633  (1943) ,  involved  an  application  by 
a  company  to  the  Commission  for  a  declaration  that  the  com¬ 
pany  was  not  a  subsidiary  of  a  registered  holding  company. 
The  holding  that  the  company  had  the  burden  of  proof  was 
merely  a  holding  that  the  burden  must  rest  with  the  proponent 
of  the  order  sought.  And  in  Schlemmer  v.  Buffalo,  Rochester 
and  Pittsburgh  Rwy.  Co.,  205  U.S.  1  (1907)  and  Spokane  & 
Inland  R.  Co.  v.  U.  S.,  241  U.S.  344  (1916),  the  proviso  was 
phrased  in  the  following  terms :  “Nothing  in  this  Act  contained 
shall  apply  to  *  *  Ryan  v.  Carter,  93  U.S.  78,  (1876)  and 
Vondermuhll  v.  Helvering,  64  App.  D.C.,  137,  75  F.2d  656 
(1935) ,  likewise  involved  true  exceptions  from  the  applicability 
of  statutes.  S.  E.  C.  v.  Sunbeam  Gold  Mines  Co.,  95  F.2d  699 
(C.C.A.  9th  1938),  involved  a  claim  by  the  company  that  an 
issue  was  exempt  under  Section  4(1)  of  the  Securities  Act  of 
1933.  The  holding  there  that  the  burden  of  proof  was  on  the 
company  would  be  precedent  only  for  a  holding  that  the  burden 
should  be  upon  the  company  claiming  an  exemption  from  the 
Public  Utility  Holding  Company  Act  under  Section  3  thereof. 
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3  governing  exemptions  from  the  Act.  Such  cases  would 
be  pertinent  if  the  point  at  issue  were  the  burden  of 
proof  in  an  application  for  exemption  under  Section  3  of 
the  Act,  but  no  such  claim  for  exemption  is  here  involved. 

Finally,  the  Commission  remarks  that  Petitioner^ 
have  the  burden  of  showing,  before  this  Court  that  the 
evidence  is  “so  one-sided  that  the  Commission  had  no 
reasonable  choice  but  to  find  that  petitioners  had  satis¬ 
fied  clause  ( A) ”  (Com.  brief  59) .13  This  is  not  a  correct 
view  of  the  law.  The  Commission's  Order  must  be 
judged  on  the  grounds  relied  upon  by  the  Commission  in 
its  Opinion,  and  the  Commission’s  reliance  therein  upon 
erroneous  grounds  requires  that  the  Order  be  set  asidel 
As  this  Court  has  recently  said:14  j 

“It  (i.e.,  the  Supreme  Court)  has  also  held  that 
the  grounds  upon  which  an  administrative  order 
must  be  judged  are  those  upon  which  the  record  dis¬ 
closes  that  the  action  was  based,  and  that  where  the 
decision  of  a  Commission  is  explicitly  based  upon 
the  applicability  of  said  principles,  its  validity  must 
likewise  be  judged  on  that  basis.” 

The  same  principle  has  been  adopted  by  Congress 
in  the  Administrative  Procedure  Act,  which  expressly 
requires  that  all  agency  decisions  shall  include  a  state¬ 
ment  of  “findings  and  conclusions,  as  well  as  the  reasons 
or  basis  therefor,”15  and  that  the  reviewing  court  shall 
decide  all  relevant  questions  of  law  and  shall  hold  un¬ 
lawful  and  set  aside  agency  decisions  which  are,  inter 
alia,  not  in  accordance  with  law.18 

j  i 

1  Similarly,  the  Commission  maintains  that  Petitioners 
“cannot  demonstrate  that  the  Commission  was  required  to 
conclude  in  their  favor  on  clause  (A)”  (Com.  brief  72,  italics 
supplied  by  the  Commission) . 

1  Mississippi  River  Fuel  Corp.  v.  F.  P.  C.,  82  App.  D.C. 
208,  163  F.2d  433  (1947).  | 

1  Administrative  Procedure  Act,  Section  8(b),  Pet.  App. 
page  40. 

10 Administrative  Procedure  Act,  Section  10,  Pet.  App. 
page  41.  I 
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Significantly,  the  Commission’s  brief  makes  no  re¬ 
sponsive  answer  to  the  legislative  history  which  is 
set  out  in  Petitioners’  brief  (Pet.  brief  44-45)  to  show 
that  the  view  that  the  burden  of  proof  under  Section 
11  (b)  (1)  of  the  Act  rests  with  the  Commission;  nor 
to  the  indisputable  fact  that  when  Congress  intended  the 
burden  to  rest  with  the  Company  ( as  in  Sections  3,  4,  5, 
6,  7,  9  and  10  of  the  Act)  it  specifically  so  stated.  Nor 
did  the  Commission  undertake  to  show  why  the  case  at 
bar  should  be  governed  by  a  rule  different  from  that  held 
by  this  Court  to  be  applicable  in  Philadelphia  Company 

v.  S.  E.  C., . App.  D.  C . . . F.2d . 

(Oct  28, 1948). 


EEL  THE  COMMISSION  HAS  FAILED  TO  MEET 
PETITIONERS’  ARGUMENTS  ON  THE  RETAIN- 
ABHJTY  OF  ELECTRIC  AND  GAS  UTILITY 
PROPERTIES  IN  A  SINGLE  INTEGRATED  PUB¬ 
LIC-UTILITY  SYSTEM. 


The  Commission  has  divided  its  argument  on  this 
point  into  six  parts  which,  taken  individually  or  cumu¬ 
latively,  neither  support  the  Commission’s  position  nor 
meet  Petitioners’  arguments. 

(1)  The  Commission’s  first  argument  is  that  there 
is  no  adequate  definition  of  a  combined  electric  and  gas 
system ;  that  “we  would  not  know  how  to  go  about  de¬ 
termining  when  a  combined  system  of  gas  and  electric 
properties  is  capable  of  operation  as  a  single  ‘coordi¬ 
nated’  system”  (Com.  brief  35).  Unwillingness  is  ap¬ 
parently  professed  to  be  inability.  Even  if  the  words 
“single  coordinated  system”  were  the  only  clue  avail¬ 
able  to  the  Commission,  its  task  should  be  no  more  dif¬ 
ficult  than  its  task  in  construing  phrases  in  other  sec- 
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turns  of  the  Act,17  which  have  caused  the  Commission 
no  difficulty.  However,  as  Petitioners  have  pointed  out 
(Pet.  brief  64-65),  the  Act  does  contain  apt  and  suffi¬ 
cient  standards  for  a  combined  gas  and  electric  system, 
standards  which  the  Commission  applied  in  the  case  of 
American  Water  Works  and  Electric  Co.,  Inc.,  2  SEC 
972  (1937). 18  While  there  are  a  few  phrases  in  Section 
2(a)  (29)  which  are  applicable  only  to  the  electric  or 
gas  components  of  a  single  combined  system,  yet  the 
remainder  of  the  definition  contained  in  Section  2(a)! 
(29)  is  applicable  to  both  components  of  the  combined 
system. 

I 

The  Commission's  argument  that  its  inability  to  ap¬ 
ply  any  standards  to  a  combined  electric  and  gas  system 
stems  from  the  necessity  of  considering  economic  con* 
sequences  rather  than  engineering  or  technological  con¬ 
siderations  (Com.  brief  35)  is  astonishing  in  view  of 
the  fact  that  the  Commission's  task  under  the  Act  is 
almost  completely  one  of  considering  economic  conse¬ 
quences.  The  argument  that  Section  2(a)  (29)  should 
be  limited  to  consideration  of  engineering  and  techno¬ 
logical  considerations  is  belied  by  the  following  phrases : 
“confined  in  its  operations  to  a  single  area  or  region,  in 
one  or  more  States'',  “the  advantages  of  localized  man¬ 
agement",  “the  effectiveness  of  regulation”. 

i 

j 

(2)  The  Commission  (Com.  brief  36-38)  attempts 
to  justify  its  position  against  permitting  a  combined 
system,  by  relying  on  a  theory  of  a  “competitive  con- 

17E.g.,  the  phrase  “necessary  and  appropriate  in  the  public 
interest  or  for  the  protection  of  investors  or  consumers"  in 
Sections  6(b),  7(a),  7(c),  10(b)  and  11(b)(1);  and  the 
terms  “undue  and  unnecessary  complexity"  and  “unfairly  and 
inequitably  distribute  voting  power"  in  Section  11(b)(2).! 

18This  decision  was  made  by  the  Commissioners  who  were 
most  familiar  with  the  true  meaning  of  the  Act  (Pet.  brief 
57-58) . 
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flict19  which  frequently  exists  between  two  types  of  op¬ 
erations”.  The  same  theory  is  relied  upon  again  in  the 
Commission’s  argument  in  justification  of  its  findings 
that  countervailing  benefits  will  accrue  from  the  segre¬ 
gation  of  gas  and  electric  properties,  and  that  such  bene¬ 
fits  outweigh  the  losses  shown  to  result  from  segrega¬ 
tion  (Com.  brief  69).  Petitioners  submit  that  the  com¬ 
plete  answer  to  the  Commission’s  position  is  the  fact 
that  its  theory  nowhere  finds  expression  in  the  Act. 

The  Commission  contends  (Com.  brief  36,  37)  that 
reliance  should  be  placed  upon  language  contained  in 
the  Report  of  the  National  Power  Committee  and  in  the 
bill  as  originally  introduced  in  Congress,  although  it  has 
to  admit  that  “the  Act  as  passed  does  not  include  these 
specific  proposals  in  the  form  presented  in  the  earlier 
draft”.  A  similar  contention  was  advanced  by  the  Fed¬ 
eral  Power  Commission  in  Border  Pipe  Line  Co.  v.  Fed¬ 
eral  Power  Commission ,  ....  App.  D.C . ,  171  F.2d  149 

(1948).  In  the  words  of  Judge  Prettyman,  speaking  for 
this  Court  in  that  case,  the  Commission  is  asking  the 
Court  “to  read  the  statutory  definition  as  though  it  con¬ 
tained  the  phrase  originally  included  but  later  elimi¬ 
nated  by  Congress  in  the  legislative  course  of  the  Act”. 
The  Court’s  reply  was  to  the  point:  “This  we  cannot  do. 
We  cannot  write  into  an  act  of  Congress  a  provision 
which  Congress  affirmatively  omitted.”  The  Court  in 
that  case  also  made  an  observation  which  is  particularly 
pertinent  here :  “If  an  administrative  agency  thinks  that 
the  real  intent  and  purpose  of  a  statute  is  broader  than 
or  different  from  its  terms,  it  need  only  ask  Congress 
for  an  enlargement  or  clarification.” 

19Although  the  Commission  is  compelled  to  add  that  “This, 
of  course,  does  not  necessarily  imply  that  competition  between 
Duquesne  and  the  gas  properties  of  the  Philadelphia  Company 
system  has  in  fact  been  suppressed”  (Com.  brief  37). 
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The  Commission  would  also  lead  one  to  believe  that 
the  combination  of  gas  and  electric  utility  properties 
serving  substantially  the  same  area  is  generally  re¬ 
garded  with  suspicion.  Such  is  not  the  case.  On  the  con-1 
trary,  as  Congress  explicitly  recognized  in  Section  8  of 
the  Act,  the  several  states  have  their  own  views  on  the 
subject;  by  adopting  Section  8,  Congress  necessarily 
disavowed  any  national  policy  on  this  subject,  leaving 
the  matter  for  determination  by  the  particular  state 
affected.  As  illustrative  of  the  views  of  a  progressive 
state,  reference  is  made  to  Re  Consolidated  Gas  Co.  of 
New  York.20  In  that  case  the  New  York  Public  Service 
Commission,  in  approving  the  acquisition  by  a  gas  com¬ 
pany  of  an  electric  company,  said,  concerning  the  effect 
of  tie  acquisition  upon  competition :  “The  very  purpose 
of  the  Public  Service  Commission  Law  is  to  substitute 
regulation  for  competition.,,  There  is  not  the  slightest 
suggestion  that,  in  the  present  case,  combinations  of 
electric  and  gas  properties  are  contrary  to  the  public 
policy  of  Pennsylvania. 

The  merits  of  the  state  regulatory  policies  are  not 
at  issue  here.  Petitioners  do  firmly  assert,  however,  that 
the  Act  does  not  afford  any  basis  whatever  for  the 
Commission’s  position  that  gas  and  electric  properties 
cannot  together  constitute  an  integrated  public  utility 
system,  or  for  the  Commission’s  position  that  in  a  case 
involving  the  retention  of  a  gas  system  in  addition  to  a 
principal  electric  system,  there  can  be  presumed  to  be 
any  so-called  countervailing  benefits  arising  out  of  segre¬ 
gation  of  the  former  from  the  latter. 

(3)  The  Commission  does  not  meet  Petitioners’ 
argument  based  on  Section  8.  The  Commission  argues 
“that  the  won-exercise  of  the  state’s  veto  power  under 

20PUR  1928E,  19,  36  (N.Y.  Pub.  Serv.  Com.).  See  also 
Mohawk  Hudson  Power  Corp.,  Fifth  Annual  Report  of  the 
Public  Service  Commission,  Vol.  1,  page  230  (N.Y.,  1926). 
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Section  8  certainly  does  not  require  the  Commission  un¬ 
der  Section  11  to  permit  a  single  integrated  utility  sys¬ 
tem  which  contains  both  gas  and  electric  properties” 
( Com.  brief  41,  italics  in  original ) ,  and  that  retainability 
of  properties  is  determined  by  the  standards  of  Section 
11  (Com.  brief  43-44).  Whatever  the  merits  of  these  re¬ 
marks,  they  are  no  answer  to  the  fact  that  the  legisla¬ 
tive  development  of  Section  8  proves  that  the  term 
"single  integrated  utility  system”  as  used  in  Section  11 
was  intended  to  include  a  system  with  both  gas  and  elec¬ 
tric  properties. 

The  Commission  does  not  meet  Petitioners’  argu* 
ment  based  on  the  legislative  history  of  the  Act  (Pet. 
brief  61-65).  Petitioners  have  there  shown  that  until 
June  24,  1935,  it  was  clear  that  Congress  intended 
to  permit  the  combination  of  gas  and  electric  properties 
in  the  same  integrated  public  utility  system  (as  the 
Commission  itself  admitted  in  1941). 21  Petitioners  have 
further  shown  (Pet.  brief  62-63)  that  on  June  24,  1935, 
when  the  additional  system  provision  was  added,  the 
meaning  of  single  integrated  system  was  not  changed. 
The  Commission’s  brief  in  the  present  case  would  reverse 
the  position  earlier  taken  by  the  Commission,  and  it 
makes  no  answer  to  Petitioners’  showing  that  there  was 
no  change  in  this  respect  on  June  24,  1935. 

(4)  The  Commission  seeks  to  dismiss  the  incon¬ 
sistency  of  those  cases  in  which  it  permitted  acquisition 
of  gas  properties  by  holding  companies  already  having 
electric  properties,  by  saying  that  every  one  of  the  cases 

2 x“ Although  it  is  true  that  the  Congressional  discussions 
during  the  'period  in  which  the  bills  took  this  form  indicate  that 
the  langvjajge  was  intended  to  permit  the  retention  of  both  gas 
and  electric  properties  within  the  ‘ single  geographically  and 
economically  integrated  public  utility  system this  must  be 
considered  in  the  light  of  the  fact  that  no  provision  was  made 
at  that  time  for  the  retention  of  additional  systems”  (Italics 
added).  United  Gas  Improvement  Co.,  9  SEC  52,  82  (1941). 
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cited  involved  an  intra-system  merger  in  which  there  j 
was  no  enlargement  of  the  system  (Com.  brief  45).  j 
However,  the  Commission's  own  brief  shows  that  at! 
least  one  of  these  cases  involved  the  acquisition  of  a 
non- affiliated  company  which  must  have  enlarged  the1 
system  (Com.  brief  46,  footnote  45) .  In  any  case  the  re- i 
quirements  of  Section  11(b)  (1)  are  applicable  whether; 
or  not  there  is  an  enlargement  of  the  system. 

Furthermore,  the  Commission  argues  that  approval1 
of  an  acquisition  of  properties  does  not  mean  that  the 
properties  may  be  retained  under  Section  11(b)(1) 

( Com.  brief  45-46 ) .  The  Commission  itself  has  expressly 
rejected  this  futile  policy.22 

(5)  The  Commission  would  justify  its  inconsist¬ 
ency  in  releasing  jurisdiction  over  utilities  engaged  in 
both  electric  and  gas  operations  on  the  ground  that  its 
aim  was  “the  consummation  ‘as  soon  as  practicable' 
(Section  11(b) )  of  fair  plans  most  closely  in  conform¬ 
ance  with  the  policy  of  the  Act”  (Com.  brief  49-50).; 
This  is  at  best  a  compromise  with  principle. 

(6)  The  Commission  mistakes  the  significance  of 
its  American  Water  Works  decision.  The  rule  of  statu¬ 
tory  construction  relied  upon  by  Petitioners  is  that  the 
American  Water  Works  case  is  entitled  to  great  weight 
because  it  was  contemporaneous  with  the  passage  of  the 
Act  and  was  decided  by  persons  peculiarly  qualified  to 
know  the  intent  of  Congress  (Pet.  brief  57-58).  The 
series  of  contrary  decisions  of  the  Commission  beginning 
four  years  after  the  American  Water  Works  case  is  not 
entitled  to  the  same  weight.  Regardless  of  the  existence 

i 

— 

22“Clearly,  any  property  whose  disposition  would  be  re¬ 
quired  under  Section  11(b)  (1)  may  not  be  acquired  under  the 
standards  of  Section  10.”  Texas  Utility  Company,  Release 
6373,  p.  3  (1946).  In  American  Gas  and  Electric  Company, 
Release  6639  (1946)  the  Commission  held  that  the  standards 
for  the  acquisition  of  properties  under  Section  10  are  more 
strict  than  the  standards  for  retention  under  Section  11  (b)  (1)  j. 


I 
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of  any  “special  knowledge”  which  the  Commission  may 
have  acquired  by  experience  since  the  passage  of  the 
Act  (Com.  brief  50),  the  question  here  is  not  whether 
the  Commission  deems  it  desirable  to  prohibit  gas  and 
electric  properties  in  the  same  system,  but  whether  the 
Act  prohibits  it.  This  is  a  question  which  the  Commis¬ 
sion’s  experience  cannot  determine.  It  was  settled  at  the 
time  the  Act  was  passed.  The  American  Water  Works 
case  is  a  contemporaneous  reflection  of  Congressional 
intention  which  cannot  be  changed  by  any  accumulation 
of  experience  or  contrary  Commission  decisions  begin¬ 
ning  four  years  later. 

IV.  THE  COMMISSION  HAS  FAILED  TO  MEET  PE- 
TITIONERS,  ARGUMENTS  THAT  THE  GAS 
UTILITY  SYSTEM  CAN  BE  RETAINED  UNDER 
THE  ADDITIONAL  SYSTEM  PROVISION. 

A.  The  Commission’s  errors  as  to  the  construction 
and  application  of  the  term  “substantial  econ¬ 
omies”. 

The  Commission’s  justification  (Com.  brief  60-65) 
of  its  construction  of  the  phrase  “substantial  economies” 
is  entirely  a  restatement  of  the  material  which  appears 
in  its  Opinion  (2688a-2691a) .  No  answer  is  made  to  the 
errors  pointed  out  by  Petitioners  (Pet.  brief  72-80).  No 
response  is  made  to  Petitioners’  showing  that  neither 
the  legislative  history  nor  the  words  from  the  North 
American  case24  set  out  in  the  Opinion  and  again  in  the 
Commission’s  brief  support  the  Commission’s  construc¬ 
tion. 

The  Commission’s  brief  makes  a  point  of  the  fact 
that  a  showing  of  increased  operating  expenses  by  the 
Company  in  the  event  of  segregation  is  not,  in  and  of 
itself,  the  equivalent  of  a  loss  of  substantial  economies 
(Com.  brief  63).  The  oft-repeated  statement  of  this 


2*North  American  Co.  v.  S.  E.  C.,  327  U.S.  686  (1946). 
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position  throughout  the  Commission’s  brief,24  as  well 
as  its  Opinion,  would  indicate  that  Petitioners  must 
maintain  the  contrary.  Such  is  not  the  case  (Pet.  brief 
95-96).  Petitioners  have  shown  the  net  effect  of  segre¬ 
gation  upon  the  over-all  operations  of  the  system  by 
proving  ( 1 )  the  increased  expenses  which  would  result 
from  segregation,  and  (2)  that  the  increased  expenses 
shown  will  not  be  offset  to  any  discernible  degree  by 
any  countervailing  factors.  The  Commission  does  not 
answer  Petitioners’  point  (Pet.  brief  96)  that  reversible 
error  was  committed  in  judging  Petitioners’  whole  case 
on  the  issue  of  substantial  economies  on  the  basis  of 
only  one  of  the  two  complementary  and  equally  impor¬ 
tant  parts  of  Petitioners’  proof. 

i 

As  its  second  conclusion  (Com.  brief  64)  the  Com¬ 
mission  says,  in  support  of  the  same  position  taken 
in  its  Opinion  (2691a),  that  the  loss  of  economies 
“must  be  of  such  magnitude  that  it  would  impair  the 
ability  of  the  additional  integrated  system  to  func¬ 
tion  effectively  apart  from  holding-company  control’*. 
Not  only  is  such  a  position  without  support  in  the  aq- 
thorities  cited  (Com.  brief  60-64),  but  it  is  absolutely 
irreconcilable  with  the  very  definition25  of  an  integrated 
public-utility  system,  and  with  the  Commission’s  holding 
that  Petitioners’  gas  utility  properties  do  constitute  such 
a  system,  for,  by  definition,  an  integrated  public-utility 
system  must  be  capable  of  being  operated  efficiently  as 
a  single  coordinated  system.  Were  a  system  not  capable 

24For  example  (Com.  brief  68)  the  Commission  states 
“The  Commission  concluded  that  this  increase  in  expenses 
.  .  .  would  not  represent  substantial  economies.”  And  the 
Commission  stresses  (Com.  brief  87)  the  importance  of 
“countervailing  savings”  while  at  the  same  time  ignoring  both 
Petitioners’  showing  of  no  reasonable  expectation  of  such  sav¬ 
ings  in  this  case  and  their  showing  that  the  findings  as  to  the 
existence  of  such  savings  in  this  case  were  made  by  the  Com¬ 
mission  without  the  support  of  any  evidence  in  the  record. 

25Section  2(a)  (29),  Pet.  App.  page  12.  i 
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of  such  operation,  it  could  not  qualify  as  an  integrated 
public-utility  system  and  therefore  could  not  be  an  “addi¬ 
tional  system”  within  the  meaning  of  Section  11(b)(1). 

As  its  final  conclusion  (Com.  brief  64)  the  Commis¬ 
sion  repeats,  and  again  without  attempt  at  justification, 
that  the  loss  of  economies  must  be  measured  by  the  effect 
on  the  additional  system  alone.  No  response  is  made 
to  Petitioners’  showing  (Pet.  brief  101-102)  that  such 
a  construction  is  unwarranted  by  the  terms  of  the  Act 
and  leads  inevitably  to  the  patently  unsound  conclusion 
that  Congress  was  concerned  solely  with  those  who 
might  be  investors  in  and  consumers  of  the  additional 
system  and  not  with  all  the  investors  in  and  consumers 
of  the  holding  company  system. 

In  a  footnote  (Com.  brief  64),  the  Commission 
refers  to  Petitioners’  contention  that  a  different  con¬ 
struction  has  been  applied  by  the  Commission  in  con¬ 
struing  the  term  “substantial  economies”  when  the  two 
systems  involve  either  gas  or  electric  properties  but  not 
both.  Instead  of  answering  the  contention,  the  Commis¬ 
sion’s  brief  simply  states  that  the  question  whether 
substantial  economies  would  be  effectuated  is  “basically 
a  question  of  fact”.  Of  course  facts  are  of  prime  im¬ 
portance  in  every  case,  but  this  is  no  justification  for  the 
Commission’s  applying,  to  the  facts  of  different  cases, 
differing  rules  of  law  and  differing  standards  of  proof, 
all  derived  from  the  identical  statutory  language. 

Furthermore,  Petitioners  pointed  out  (Pet.  brief 
97-101)  the  fallacious  comparisons  drawn  between  the 
dollar  and  percentage  figures  in  this  case  and  those  in 
the  North  American  and  Engineers  cases  ( 2695a-2699a ) . 
In  its  Opinion  the  Commission  relied  upon  the  compari¬ 
sons  as  “helpful  in  determining  whether  the  claimed 
losses  are  sufficient  to  constitute  losses  of  economies 
which  are  ‘substantial’  within  the  meaning  of  clause 
(A)”  (2695a).  The  Commission’s  brief  does  not  deny 
Idle  fallacious  nature  of  the  comparisons,  but  instead  of 
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admitting  the  reliance  placed  upon  them  in  the  Opinion, 
says  merely  that  they  “tend  to  emphasize  that  estimated 
increases  must  be  related  to  over-all  operations  and  are 
not  to  be  considered,  as  Petitioners  seem  to  emphasize, 
by  their  dollar  amount”  (Com.  brief  69).  This  merely 
seeks  to  avoid  responsibility  for  an  erroneous  analysis 
in  the  Opinion.26  j 

The  Commission's  statement  (Com.  brief  68)  that 
the  annual  loss  of  $500,328  to  the  gas  properties,  let 
alone  the  annual  loss  in  excess  of  $1,000,000  to  the  sys¬ 
tem  as  a  whole,  would  not  represent  substantial  econ¬ 
omies,  is  indefensible.  Regardless  of  the  size  and  worth 
of  a  business  concern,  an  increased  annual  expenditure 
of  $500,000  would  be  viewed  with  alarm  not  only  by  a 
prudent  board  of  directors  but  by  the  investors  and,  in 
the  case  of  a  public  utility,  by  the  consumers.  In  another 
breath  the  Commission  itself  labels  $390,000  per  year 
as  being  “substantial”  (Com.  brief  123). 


Petitioners  submit  that  the  Commission's  brief  has 
failed  to  justify  either  the  erroneous  construction  of  the 
term  “substantial  economies”  or  the  erroneous  applica¬ 
tion  thereof  in  the  present  case. 


B.  The  Commission’s  errors  as  to  the  proof 
substantial  economies. 


of 


In  support  of  the  Commission's  ruling  that  there 
was  not  sufficient  proof  of  the  loss  of  substantial  econ¬ 
omies,  the  Commission's  brief  ( Com.  brief  73-91  and  Ap- 


26See  page  9  hereof.  See  also  the  instances  where  the 
Commission  asserts  that  its  use  of  a  statement  filed  after  the 
close  of  the  record  was  “qua  argument  and  not  qua  evidence,” 
and  in  any  case,  “de  minimis”  (Com.  brief  96-97) ;  and  the 
Commission's  treatment  of  tax  savings  as  to  which  it  merely 
says  “the  observation  was  not  relied  on  by  the  Commission” 
(Com.  brief  67).  i 


i 
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pendix  C  thereto)  undertakes  to  discuss  the  supposed 
evidentiary  basis  therefor.  That  discussion,  however, 
involves  little  more  than  a  repetition  of  the  views  and 
positions  set  forth  in  the  Findings  and  Opinion,  and 
consists  of  an  almost  literal  restatement  of  eight  basic 
errors  which  are  inherent  in  the  Commission's  ruling. 

Those  errors  are  analyzed  in  Petitioners'  brief  at 
pages  104-151.  There  would  be  no  need  for  further  dis¬ 
cussion  here  were  it  not  for  the  fact  that  the  Commis¬ 
sion's  brief  has  restated  those  basic  errors  with  varia¬ 
tions  which  deserve  comment. 

It  is  suggested  (Com.  brief  74)  that  Petitioners 
(and  Coffman)  treated  Coffman’s  study  as  involving  the 
question  of  “.  .  .  testing  the  physical  ability  of  the  con¬ 
stituent  groups  on  segregation  to  absorb  the  present 
complement  of  General  Department  employees  at  present 
salaries  to  perform  the  same  type  of  work.  ...”  In  sup¬ 
port  of  this  suggestion  they  quote  from  Petitioners' 
brief  as  follows : 

“  ‘Coffman  reasonably  concluded  that  where  the 
companies  are  able  before  segregation  to  hire  an 
employee  to  do  a  certain  type  of  work  at  a  given 
salary,  they  would  be  able  after  segregation  to  hire 
either  the  same  man  or  one  with  similar  qualifica¬ 
tions  to  perform  the  same  or  a  similar  type  of  work 
at  approximately  the  same  salary  (789a,  790a, 
1790a).'  "  (Italics  supplied  by  Commission.) 

Wholly  without  reference  to  the  record  citations,  it 
is  obvious  that  Petitioners  (and  Coffman)  were  refer¬ 
ring,  not  to  the  companies’  ability  to  absorb  personnel, 
but  to  the  salary  levels  which  the  companies  would  be 
required  to  pay  in  order  to  obtain  a  man  of  given  quali¬ 
fications  to  do  a  given  job.  No  fair  reading  either  of  the 
statement  quoted  from  Petitioners'  brief  or  of  the  testi¬ 
mony  cited  (789a,  790a,  1790a)  could  support  the  sug¬ 
gestion  made  in  the  Commission's  brief.  In  fact  the  fair 
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purport  of  both  the  statement  quoted  and  of  the  testi- 1 
mony  cited  is  precisely  contrary  to  the  Commission's 
suggestion. 

i 

In  the  Commission's  brief  and  in  Appendix  D  there¬ 
to,  an  attempt  is  made  to  support  the  Commission's 
theory  concerning  perpetuation  of  present  personnel  of 
the  General  Departments  by  reference  to  the  legends 
appearing  on  Coffman's  work  sheets  and  by  asserting 
that  Coffman  “transferred”,  and,  in  some  cases,  in¬ 
creased  the  salaries  of,  “present  employees”  ( Com.  brief 
75-76).  The  attempt  is  to  take  advantage  of  the  fact 
that,  due  to  the  rigorous  time  schedule  imposed  upon 
Petitioners  by  the  Commission,  Coffman’s  exhibits  were 
offered  in  evidence  largely  in  work  sheet  form.27  In  so 
doing,  the  Commission  is  taking  unfair  advantage  of  the 
form  in  which  the  exhibits  were  presented  as  well  as 
entirely  disregarding  Coffman's  uncontradicted  testi¬ 
mony  as  to  the  meaning  and  significance  of  the  legends 
appearing  on  the  work  sheets.  Thus,  as  to  one  of  these 
legends,  Coffman  testified  (799a,  800a) : 

“Q.  I  notice  also  the  words  “From  Payroll”  which 
happen  to  appear  under  the  electric  column.  A; 
Yes,  sir. 

“Q.  What  do  those  words  mean?  A.  That  means 
that  in  so  far  as  the  gas  group  is  concerned,  and 
more  particularly  with  reference  to  the  person  who 
would  be  obtained  to  fill  the  position  of  auditor; 
that  an  individual  with  experience  of  that  type 
would  have  to  be  employed.  There  is  at  the  present 
time  an  individual  with  those  capacities  in  the  pay¬ 
roll  department  and  he  is  paid  $8,280  a  year.  Con¬ 
sequently,  I  believe  that  if  that  individual  was  not 
available  or  for  other  reasons  could  not  be  had  to 
fulfill  that  post  of  auditor  in  the  gas  group,  at  least 
an  individual  who  was  employed  to  perform  those 
duties  would  have  to  be  paid  at  least  that  same 
salary.” 


i 

i 

i 


27See  Pet.  brief  27. 
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Other  similar  explanations  of  these  legends  appear  at 
788a-789a,  798a,  810a. 

Approximately  two  pages  of  the  Commission’s  brief 
are  devoted  to  the  subject  of  overtime  rates  for  1947 
(Com.  brief  78-79).  The  impression  is  given  that  some 
wide  and  unexplained  difference  existed  between  the 
overtime  rates  for  1947  employed  by  Coffman  in  his 
studies  and  those  actually  experienced  by  the  companies 
in  1946.  The  fact  is  that  Coffman’s  estimated  overtime 
rates  for  1947  were  virtually  identical  with  those  actu¬ 
ally  experienced  in  1946  in  almost  all  instances.  (See 
P.  Ex.  62-3,  Pet.  Ex.  Vol.  I). 

In  dealing  with  space  rentals,  the  Commission’s 
brief  contains  a  wholly  fallacious  criticism  of  Coffman’s 
estimates  of  space  required  upon  segregation  (Com. 
brief  82-83).  The  Commission  noted  that  Coffman  esti¬ 
mated  the  average  space  requirement  per  employee  in 
each  department;  it  then  calls  attention  to  the  figures 
which  result  from  mathematically  applying  the  over-all 
space  requirement  per  employee  to  a  class  of  employees 
in  the  Accounting  Department  (meter  readers)  who  are 
engaged  in  a  type  of  work  requiring  very  little  space  per 
employee;  and  it  incorrectly  states  that  the  resulting 
figures  are  an  estimate  by  Coffman  of  the  space  require¬ 
ments  of  those  particular  employees.28 

28Coffman  did  not,  as  the  Commission’s  brief  states,  arrive 
at  an  “estimate  of  10,339  square  feet  for  present  space  usage 
by  meter  readers  and  15,237  square  feet  on  segregation  .  .  .” 
('Com.  brief  83).  A  fair  reading  of  Coffman’s  testimony  on 
this  point  (1402a,  1403a)  indicates  that  all  Coffman  was  doing 
was  mathematically  applying  an  average  space  requirement 
per  employee  in  the  Accounting  Department  to  the  number  of 
meter  readers  in  that  Department  before  and  after  segrega¬ 
tion.  In  no  sense  was  this  an  estimate  by  Coffman ;  it  merely 
represented  a  calculation  made  by  him  at  the  request  of  the 
Commission’s  staff  on  cross-examination. 
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Obviously,  the  Commission  is  making  an  improper  ; 
use  of  the  departmental  average,  as  such  an  average  j 
would  not  be  indicative  of  the  precise  space  requirements  | 
of  any  particular  employee  or  of  any  limited  class  of  i 
employees.  The  application  of  the  over-all  departmental 
average  to  a  class  of  employees,  having  greater  space 
requirements  than  the  departmental  average,  would  j 
necessarily  understate  the  needs  for  that  particular  class,  j 
just  as  the  application  of  that  average  to  meter  readers, 
whose  space  requirements  are  below  the  departmental 
average,  overstates  the  requirements  for  meter  readers. 
As  the  average  was  calculated  for  all  employees  in  a 
given  department  before  segregation,  that  average  finds 
its  proper  application  in  calculating  the  total  space  re¬ 
quirements  for  aU  employees  in  the  comparable  depart¬ 
ment  after  segregation;  and  this  was  the  manner  in 
which  Coffman  made  use  of  it.  j 

i 

The  validity  of  Coffman’s  use  of  over-all  depart^ 
mental  averages  and  the  conservatism  of  the  resulting 
figures  were  confirmed  with  respect  to  the  very  depart¬ 
ment  (accounting)  to  which  the  Commission’s  criticism 
is  directed,  because  Coffman,  in  the  interval  between 
cross-examination  and  redirect  examination,  made  a  de¬ 
tailed  study  of  the  actual  amount  of  space  required  by 
each  type  of  employee  in  this  department  (Pet.  App. 
page  110).  This  detailed  study  showed  (Pet.  App.  page 
110 )  that  the  estimates  in  P.  Ex.  68-2,  based  upon  the  use 
of  over-all  averages,  are  lower  and  more  conservative,  j 

The  Commission’s  brief  undertakes  to  explain  away 
the  fact  that  the  Pennsylvania  Public  Utility  Com¬ 
mission  has  reviewed  the  methods  employed  by  the 
Petitioners  in  allocating  General  Department  costs  and 
has  raised  no  objection,  by  saying  (Com.  brief  85) ,  with¬ 
out  any  record  references,  that  the  question  of  alloca¬ 
tion  of  expenses  by  the  General  Departments  had  been 
“the  subject  of  complaint  in  connection  with  the  charges 
by  the  General  Departments  to  Motor  Coach”,  and  that 


i 
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there  is  “nothing  in  the  record  to  show  the  precise  na¬ 
ture  of  these  complaints”.  Here  is  the  testimony  on  this 
subject  (537a) : 

“To  illustrate,  for  example,  when  the  Pitts¬ 
burgh  Motor  Coach  Company  rates  were  a  subject 
of  complaint  on  two  separate  occasions,  once  before 
1930  and  another  time  about  that  year,  in  a  proceed¬ 
ing  before  the  Pennsylvania  Public  Utility  Com¬ 
mission  the  question  was  raised  as  to  whether  or 
not  the  operating  expenses  represented  by  the  pro¬ 
portionate  share  of  the  Motor  Coach  Company's 
part  of  the  general  department  expenses  were  rea¬ 
sonable.  There  have  been  other  instances  in  which 
the  question  has  arisen  in  specific  proceedings  of 
that  character  and  to  my  knowledge  there  has  never 
been  a  decision  rendered  in  any  case  like  that  which 
has  either  held  that  the  method  of  charging  is  not 
fair  and  reasonable  or  which  has  suggested  an  al¬ 
ternative  charge  .  . .”  (Italics  supplied.) 

The  Commission’s  construction  of  this  testimony  is  man¬ 
ifestly  erroneous.  Furthermore,  in  rate  cases  such  as 
those  mentioned  in  the  quoted  testimony,  it  was  the  duty 
of  the  state  commission  hearing  the  case  to  determine 
the  propriety  of  operating  expenses,  which  necessarily 
included  the  allocated  portion  of  General  Department 
costs. 

The  Commission’s  brief  further  undertakes  to  ex¬ 
plain  away  the  fact,  that  since  1940  the  Commission  has 
been  aware  of  the  methods  used  in  allocating  General 
Department  costs  and  has  acquiesced  in  them  (Pet.  brief 
140,  141),  by  saying  (Com.  brief  86)  that  there  had 
been  a  “discontinuance  of  further  inquiry  by  the  Com¬ 
mission”  into  the  question  because  of  the  1940  proceed¬ 
ings  under  Section  11  against  the  Standard  Gas  system. 
There  is  nothing  in  the  record  to  support  the  averment 
of  “discontinuance”,  and  the  Commission’s  brief  con¬ 
tains  the  first  notice  to  Petitioners  of  any  such  “dis¬ 
continuance”.  In  view  of  the  delay  of  the  Commission 
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from  1940  to  1946  in  proceeding  against  the  Philadelphia 
Company  system,  acquiescence  by  the  Commission  in 
the  methods  of  allocation  is  a  far  more  plausible  and 
reasonable  explanation  than  the  suggestion  now  made 
for  the  first  time  of  a  former  “discontinuance”. 

i 

Appendix  C  of  the  Commission's  brief  attempts  to 
discredit  Petitioners'  comparative  studies,  particularly 
the  studies  showing  that  Equitable  Gas  is  efficiently 
operated  in  comparison  with  Peoples  and  Manufacturers. 

The  Commission  says  that  Petitioners'  witness 
Hartt  considered  that  Peoples  and  Manufacturers  were 
not  comparable  to  Equitable  Gas  ( Com.  brief  Appendix 
C  page  xxv ).  However,  Hartt's  testimony  is  only  par¬ 
tially  quoted.  The  fair  purport  of  Hartt's  testimony, 
when  considered  in  context  and  as  a  whole,  is  quite  dif¬ 
ferent.  What  he  actually  said  was  that  Peoples  and 
Manufacturers  were  not  similar  to  Equitable  Gas  and 
Pittsburgh  and  West  Virginia  when  the  latter  two  are 
considered  as  a  combined  operation,  and  that,  if  he  had 
had  certain  payroll  and  revenue  data  for  Peoples  and 
Manufacturers,  he  could  and  would  have  made  compari¬ 
sons  of  those  two  companies  with  Equitable  Gas  alone 
(1547a).  | 

The  Commission  seeks  to  disparage  Equitable  Gas' 
more  aggressive  sales  policy  by  arguing  that  Peoples 
and  Manufacturers  have  a  greater  industrial  load  and 
concluding  therefrom  that  the  comparative  promotional 
costs  are  not  significant.  However,  Equitable  Gas  has  a 
greater  number  of  industrial  customers  than  either  of  the 
other  two  companies;  and  all  three  companies  have  a 
comparable  number  of  residential  customers  (P.  Ex.  92, 
Pet.  Ex.  Vol.  H),  which  is  the  class  of  customers  to 
which  sales  promotion  efforts  are  primarily  addressed. 
Equitable  Gas’  more  aggressive  sales  policy  has  in  fact 
produced  results:  since  1942,  its  sales  per  residential 
customer  have  increased  at  a  faster  rate  than  those  of 
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either  of  the  other  two  companies  (P.  Ex.  92,  Pet.  Ex. 
Vol.II;  1965a,  1966a). 

The  Commission  points  to  certain  items  of  expense 
in  which  Petitioners’  costs  are  higher  than  those  of  the 
other  two  companies.  However,  on  an  over-all  basis,  Peti¬ 
tioners’  costs  compare  favorably  with  those  of  the  other 
companies  (Pet.  brief  90-91).  The  Commission’s  com¬ 
parisons  are  noteworthy  for  their  omission  to  cover  the 
one  item  which  most  effectively  reflects  the  results  of  eco¬ 
nomical  and  efficient  utility  operation:  rates.  Although 
in  certain  categories  Equitable  Gas’  costs  are  higher 
than  those  of  the  other  two  gas  companies,  the  fact 
remains  that  Equitable  Gas  is  furnishing  natural  gas 
service  to  its  customers  at  materially  lower  rates  than 
the  other  two  companies  (Pet.  brief  88-92).  From  the 
standpoint  of  the  consuming  public  this  is  the  fact  of 
ultimate  significance. 

It  is  submitted  that  the  Commission’s  brief  has 
added  nothing  to  the  purported  reasons  advanced  in  the 
Commission’s  Findings  and  Opinion  for  its  ruling  that 
there  was  not  sufficient  proof  of  the  loss  of  substantial 
economies.  As  has  been  demonstrated  in  Petitioners’ 
brief,  that  ruling  is  without  record  support  and  is  viti¬ 
ated  by  erroneous  concepts  of  the  law. 


V.  THE  COMMISSION  HAS  FAILED  TO  MEET  PE¬ 
TITIONERS’  ARGUMENTS  SHOWING  THE  RE¬ 
TAIN  ABILITY  OF  THE  TRANSPORTATION 
PROPERTIES. 


The  question  of  the  retainability  of  the  transpor¬ 
tation  properties  has  been  considered  by  Petitioners  and 
by  the  Commission  under  the  interpretation  of  the 
“other  business”  clauses  made  by  this  Court  in  the 
Engineers  case,29  and  under  the  so-called  functional  re- 

29Engineers  Pvblic  Service  Co.  v.  S.  E.  C.,  78  App.  D.C. 
199,  138  F.2d  936  (1943). 
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lationship  test  advanced  by  the  Commission.80  Peti-  j 
turners’  position  is  that  while  the  test  of  the  Engineers  j 
case  is  correct,  the  transportation  properties  are  retain¬ 
able  under  either  test;  the  Commission’s  position  is  that  | 
the  functional  relationship  test  is  correct,  and  that  the 
properties  are  not  retainable  under  either  test. 

The  Test  m  the  Engineers  Case 

Petitioners  have  shown  (Pet.  brief  155-163)  that  j 
the  retention  of  the  transportation  properties  meets  the  j 
test  of  the  Engineers  case  in  that  the  retention  is  neces-  j 
sary  or  appropriate  in  the  public  interest  or  for  the  j 
protection  of  investors  or  consumers  and  not  detrimental  j 
to  the  proper  functioning  of  the  system.  The  treatment  j 
of  this  matter  in  the  Commission’s  brief  consists  prin¬ 
cipally  of  a  repetition  of  the  errors  contained  in  the  j 
Opinion  and  pointed  out  in  Petitioners’  brief.  The  Com-  j 
mission  further  attempts  to  show,  however,  that  reten-  j 
tion  of  the  transportation  properties  is  not  in  the  public  i 
interest. 

It  first  argues  that  joint  control  “has  nevertheless  ; 
not  saved  Pittsburgh  Railways  from  the  common  fate  of  i 
street  railways  in  the  larger  municipalities”  (2743a  and 
Com.  brief  113).  If  this  is  intended  to  imply  that  joint 
control  has  contributed  to  the  present  financial  condi¬ 
tion  of  the  Railways,  the  answer  is  that  no  such  infer-  j 
ence  can  be  drawn  from  the  mere  fact  of  reorganization! 
proceedings  since,  as  the  Commission  says,  it  is  a  com-! 
mon  fate  of  street  railways  companies.  On  the  other! 
hand,  the  uncontradicted  evidence  is  that  Philadelphia! 
Company  has  unified  the  transportation  system  in  Pitts¬ 
burgh  and  kept  it  a  leader  in  the  field  to  the  unquestioned 
advantage  of  the  public  (2522a-2530a). 

The  Commission  next  argues  that  the  corporate 
structure  of  the  transportation  system  is  complicated, 

80 Engineers  Public  Service  Co.,  12  SEC  41  (1942). 
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implying-  some  fault  on  the  part  of  Philadelphia  Com¬ 
pany  (Com.  brief  114-117).  It  is  unquestioned  that  this 
corporate  structure  was  not  created  as  a  result  of  intra¬ 
system  negotiations,  but  came  about  as  a  result  of  arms- 
length  bargaining  with  independent  companies,  and  as 
the  price  paid  for  the  highly-desirable  unification.  Since 
the  unification,  a  substantial  simplification  has  been 
made  (244a,  2522a-2524a ) .  Moreover,  the  question  of 
further  corporate  simplification  has  been  for  some  time 
before  the  Federal  courts  (2529a-2531a). 

The  Commission  then  points  out  that  Philadelphia 
Company  has  drawn  almost  no  income  from  the  trans¬ 
portation  properties  (Com.  brief  117-118).  If  this  is 
intended  to  suggest  that  joint  control  has  not  been  to 
the  benefit  of  Philadelphia  Company  investors,  it  is 
difficult  to  see  how  forced  divestment  would  improve  the 
situation. 

The  Commission's  final  argument  on  this  subject  is 
a  reference  to  “compensating  advantages”  of  segrega¬ 
tion  such  as  “autonomy  to  bargain  at  arm's  length  for 
the  cost  of  power”  and  “to  give  thorough  consideration 
for  the  substitution  or  addition  of  motor  bus  service” 
( Com.  brief  121 ) .  This  is  another  instance  of  the  Com¬ 
mission's  attempt  to  discredit  Philadelphia  Company  by 
speculation  in  no  way  supported  by  any  evidence  what¬ 
ever. 

! The  Functional  Relationship  Test 

Petitioners  have  shown  in  their  main  brief  that, 
even  if  the  functional  relationship  test  is  applicable 
hers,  a  functional  relationship  does,  in  fact,  exist  be¬ 
tween  the  electric  and  transportation  systems  (Pet. 
brief  155-160).  The  Commission  seeks  to  dismiss  indi¬ 
vidually  some  of  the  numerous  factors  constituting 
such  relationship  on  the  ground  that  any  one  of  these 
factors  could  exist  as  between  independent  companies 
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(Com.  brief  110-112).  However,  this  is  not  sufficient  an¬ 
swer  to  Petitioners’  contention  that  cumulatively  these 
factors  establish  a  functional  relationship.  Furthermore, 
even  if  it  were  possible  that  these  factors  could  be  found 
among  independent  companies,  that  does  not  alter  the 
fact  that  they  do  represent  close  and  beneficial  operating 
or  functional  relationships. 

The  functional  relationship  test  was  specifically  ! 
overruled  by  this  Court  in  the  Engineers  case.  The  Com¬ 
mission  contends  that  this  is  not  a  precedent  to  be  j 
followed  here  (Com.  brief  30-31,  footnote  21,  and  101)  j 
because  the  decision  there  was  vacated  after  it  became  | 
moot,  and  because,  the  Commission  contends,  there  are  j 
conflicting  decisions  in  other  circuits. 

The  vacation  of  the  decision  because  it  subsequently  j 
became  moot  in  no  way  goes  to  the  merits  of  the  opinion 
and  can  have  no  effect  whatever  on  its  standing  as  a  I 
precedent.  | 

As  for  the  decisions  in  other  circuits  the  court  in  | 
the  United  Gas  Improvement  case31  stated  the  test  as  I 
this  Court  stated  it  in  the  Engineers  case,  saying  that 
the  second  other  business  clause  “serves  to  define  what  j 
‘other  businesses’  designated  in  the  first  sentence  of  Sec-  j 
tion  11(b)(1)  are  reasonably  incidental  or  economi-j 
cally  necessary  or  appropriate  to  the  operations  of  the 
integrated  system”  (p.  1021).  In  Arkansas  Natural  Gas 
Corp.  v.  S.  E.C.*2  the  court  did  not  adopt  or  approve  the  j 
f  unctional  relationship  test,  saying  that  the  second  other j 
business  clause  is  “an  enlargement,  an  addition”  to  the 
first  other  business  clause. 

_  j 

ilUnited  Gas  Improvement  Co.  v.  S.  E.  C.,  138  F.2d  1010 
(C.C.A.  3rd  1943). 

32154  F.2d  597  (C.C.A.  5th  1946). 
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Finally,  the  court  in  the  North  American  case88 
quoted  and  approved  without  discussion,  language  which 
was  taken  from  the  Commission  opinion  below  and  which 
can  be  construed,  as  the  Commission  has  heretofore 
construed  it,  to  require  a  relationship  between  the  opera¬ 
tions  of  the  utility  system  and  the  other  business.  Peti¬ 
tions  have  shown  the  existence  of  such  relationship  in 
this  case  (Pet.  brief  155-160) .  So,  in  order  to  support  its 
findings  against  retainability  in  this  case  the  Commis¬ 
sion  in  its  brief  has  now  created  a  new  test,  more  restric¬ 
tive  than  anything  suggested  in  the  North  American 
case.  It  now,  for  the  first  time,  maintains  that  the  utility 
and  the  other  business  must  be  “substantially  one  busi¬ 
ness”  ( Com.  brief  107 ) ,  and  that  the  other  business  must 
be  “an  ancillary  part  of  the  utility  operations”  (Com. 
brief  112). 

Petitioners  submit,  therefore,  that  of  the  four  court 
decisions  on  the  other  business  clauses,  the  Engineers 
and  the  United  Gas  Improvement  cases  reject  a  test  of 
functional  relationship,  the  North  American  case  may 
support  such  a  test,  but  none  can  be  construed  to  sup¬ 
port  the  construction  for  which  the  Commission  argues 
in  this  case.  There  is  absolutely  no  warrant  in  the  Act, 
in  court  decisions  or  in  legislative  history  for  any  such 
requirement. 

z*North  American  Co.  v.  S.  E.  C.y  133  F.2d  148  (C.C.A. 
2nd  1943) . 
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CONCLUSION. 

The  Commission’s  brief  fails  to  meet  Petitioners, 
arguments  respecting  the  principal  issues  of  this  case. 
Petitioners  submit  that  your  Honorable  Court  should 
set  aside  the  Orders  here  under  review,  and  should 
order  the  Commission  to  dismiss  the  proceedings. 

Respectfully  submitted, 


H.  Eastman  Hackney 


Robert  J.  Dodds,  Jr. 
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Chicago  4,  Illinois 

Howard  M.  Swartz 


Philip  A.  Fleger 
435  Sixth  Avenue 
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In  The 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  9961  October  Term  1948 


Philadelphia  Company,  Duquesne  Light  Company, 
Equitable  Gas  Company,  Pittsburgh  and  West  Vir¬ 
ginia  Gas  Company,  Kentucky  West  Virginia  Gas 
Company,  Allegheny  County  Steam  Heating  Com¬ 
pany,  Cheswick  and  Harmar  Railroad  Company,  The 
Consolidated  Gas  Company  of  the  City  of  Pittsburgh, 
Equitable  Auto  Company,  Equitable  Real  Estate 
Company,  Equitable  Sales  Company,  Finleyvtlle  Oil 
and  Gas  Company,  and  Philadelphia  Oil  Company, 

Petitioners 

v. 

Securities  and  Exchange  Commission, 

Respondent 


No.  9962  October  Term  1948 


Standard  Gas  and  Electric  Company, 

Petitioner 
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Securities  and  Exchange  Commission, 

Respondent 


Reply  Brief  for 
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Standard  Gas  and  Electric  Company  hereby  joins 
in  and  adopts  the  reply  brief  filed  in  these  proceedings 
by  Philadelphia  Company,  Duquesne  Light  Company, 
Equitable  Gas  Company,  Pittsburgh  and  West  Virginia 
Gas  Company,  Kentucky  West  Virginia  Gas  Company, 
Allegheny  County  Steam  Heating  Company,  Cheswick 
and  Harmar  Railroad  Company,  The  Consolidated  Gas 
Company  of  the  City  of  Pittsburgh,  Equitable  Auto  Com¬ 
pany,  Equitable  Real  Estate  Company,  Equitable  Sales 
Company,  Finleyville  Oil  and  Gas  Company,  and  Phila¬ 
delphia  Oil  Company,  the  petitioners  at  No.  9961,  dated 
May  14,  1949. 

For  the  reasons  set  forth  in  such  reply  brief 
Standard  Gas  and  Electric  Company  submits  that  this 
Court  should  set  aside  the  Orders  here  under  review, 
and-  should  order  the  Securities  and  Exchange  Com¬ 
mission  to  dismiss  the  proceedings. 


Respectfully  submitted, 

A.  Louis  Flynn  0 
Helmer  Hansen 

t/Clerkin  &  Hansen 
231  South  LaSalle  Street 
Chicago  4,  Illinois 

Attorneys  for  Petitioner 
at  No.  9962 


Dated :  May  14, 1949. 
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United  States  Court  of  Appeals 

For  the  District  op  Columbia 


No.  9961 


Philadelphia  Company,  Duquesne  Light  Company, 
Equitable  Gas  Company,  Pittsburgh  and  West  Vir¬ 
ginia  Gas  Company,  Kentucky  West  Virginia  Gas 
Company,  Allegheny  County  Steam  Heating  Com¬ 
pany,  Cheswick  and  Harmar  Railroad  Company,  The 
Consolidated  Gas  Company  of  the  City  of  Pittsburgh, 
Equitable  Auto  Company,  Equitable  Real  .  Estate 
Company,  Equitable  Sales  Company,  Finleyville  Oil 
and  Gas  Company,  and  Philadelphia  Oil  Company, 

1  Petitioners 


Securities  and  Exchange  Commission, 

Respondent  \ 

•••.  .r .i* 


To  the  Honorable,  the  Judges  of  j 

the  United  States  Court  of  Appeals 
for  the  District  of  Columbia: 

On  July  26,  1948,  Petitioners  filed  with  your  Hon¬ 
orable  Court  their  Petition  to  Stay  an  Order  of  the 
Commission  entered  on  June  1,  1948.  This  Petition  to 
Stay  omitted  all  argumentative  matter,  being  confihed 
(as  Petitioners  construed  the  rules  of  your  Honorable 
Court)  to  factual  material  and  legal  conclusions.  On 
July  31, 1948,  the  Commission  filed  an  “Answer”  to  the 
Petition  to  Stay,  the  Answer  being  in  substance  a  legal 
brief  against  the  granting  of  the  stay. 
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k  order  to  present  in  an  adequate  and  concise 
manner  the  issues  raised  by  the  Petition  to  Stay,  your 
Petitioners  have  filed  this  present  document  consisting 
of  two  parts,  namely,  a  Brief  for  Petitioners  in  support 
of  their  Petition  to  Stay,  and  a  Reply  to  the  arguments 
advanced  in  the  Commission's  Answer. 


L  BRIEF  FOR  PETITIONERS  IN  SUPPORT  OF 
PETITION  TO  STAY 


L  Jurisdictional  Statement. 

i 

Jurisdiction  to  grant  the  stay  is  conferred  upon 
your  Honorable  Court  by  Section  10(d)  of  the  Admin¬ 
istrative  Procedure  Act.1  In  addition,  your  Honorable 
Court  has  inherent  power  and  authority  to  stay  the 
Order  of  June  1, 1948 :  Scripps-Howard  Radio  v.  Federal 
Communications  Commission ,  316  U.S.  4  (1942),  Phila¬ 
delphia  Company  v.  S.  E.  C.,  82  App.  D.C.  335,  164 

JAct  of  June  11,  1946,  c.  324,  60  Stat.  237,  U.S.C.  Title  5, 
§  1009,  reading  in  part  as  follows : 

“Sec.  10.  Except  so  far  as  (1)  statutes  preclude 
judicial  review  or  (2)  agency  action  is  by  law  committed 
to  agency  discretion — 

*  *  *  *  * 

“(d)  Interim  Relief.  —  Pending  judicial  review 
any  agency  is  authorized,  where  it  finds  that  justice  so 
requires,  to  postpone  the  effective  date  of  any  action  taken 
by  it.  Upon  such  conditions  as  may  be  required  and  to  the 
extent  necessary  to  prevent  irreparable  injury,  every  re¬ 
viewing  court  (including  every  court  to  which  a  case  may 
be  taken  on  appeal  from  or  upon  application  for  certiorari 
or  other  writ  to  a  reviewing  court)  is  authorized  to  issue 
all  necessary  and  appropriate  process  to  postpone  the  ef¬ 
fective  date  of  any  agency  action  or  to  preserve  status  or 
rights  pending  conclusion  of  the  review  proceedings.” 
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F.2d  889  (1947)  cert  den. . U.S. . ,  92  LuEd.  (Adv,) 

351  (1948).  This  inherent  power  is  recognized. and  given 
statutory  sanction  by  Section  24(b)  of  the  Act.1  .  p 

i 

2.  Statement  of  Case. 

The  Order  of  June  1,  1948,  directs  Philadelphia 
Company  to  terminate  its  relationship  with  the  follow¬ 
ing  companies: 

Pittsburgh  and  West  Virginia  Gas  Company 
Equitable  Gas  Company 
Finleyville  Oil  and  Gas  Company 
Philadelphia  Oil  Company 
Kentucky  West  Virginia  Gas  Company 
Pittsburgh  Railways  Company  j 

Pittsburgh  Motor  Coach  Company,  and  the  ! 

41  subsidiary  and  underlier  companies  i 
in  the  Pittsburgh  Railways  System,  l 

by  disposing  of  any  interest,  direct  or  indirect,  which 
Philadelphia  Company  holds  in  the  securities  or  proper¬ 
ties  of  said  companies.  The  Order  of  June  1,  1948, 
further  directs  Philadelphia  Company  to  liquidate  and 
dissolve.  The  Order  of  June  1,  1948  provides  that  it 
shall  be  effective  immediately  upon  its  issuance,  so 
that,  in  the  absence  of  a  stay,  the  action  directed  therein 
must,  agreeably  to  Section  11(c)  of  the  Act,  be  Con¬ 
summated  by  June  1,  1949. 2 

On  July  26,  1948,  Petitioners  filed  in  this  Court 
the  Petition  to  Review  and  the  Petition  to  Stay.  In  the 

Petition  to  Stay,  Petitioners  request  this  Court  to  stay 

“ 

*This  section  reads:  “The  commencement  of  proceedings 
under  subsection  (a)  shall  not,  unless  specifically  ordered  by 
the  court,  operate  as  a  stay  of  the  Commission’s  order.”  j 

2Section  11  (c)  of  the  Act  gives  the  Commission  authority, 
if  Petitioners  are  unable  to  comply  with  the  Order  by  June 
1,  1949,  to  extend  the  time  for  compliance  for  an  additional 
period  not  exceeding  one  year.  For  further  discussion  of  this 
subsection,  see  pages  20  to  23  hereof.  j 

i 

i 

i 

i 

i 

i 

j 
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the  operation  and  effect  of  the  Order  of  June  1,  1948, 
pending  hearing  and  decision  of  the  issues  raised  by 
the  Petition  to  Review. 

-  -  S.  Statutes  and  Orders  Involved. 

Section  24(a)  of  the  Act  is  quoted  on  pages  9  and 
10  of  the  Petition  to  Review;  Section  24(b)  of  the  Act 
and  Section  10(d)  of  the  Administrative  Procedure  Act 
are  quoted  on  pages  2  and  3  hereof..  Petitioners  also 
refer  to  and  incorporate  herein  by  reference  the  Appen¬ 
dix  to  their  Petition  to  Review  which  sets  out  the 
following  material  marked  as  Exhibits,  respectively: 

Findings  and  Opinion  of  the  Commission 


of  June  1, 1948 . Exhibit  A 

Order  of  June  ly  1948 . Exhibit  B 


Sections  11(b)  and  11(e)  of  the  Act . Exhibit  E 

4.  Statement  of  the  Question. 

The  sole  question  presented  at  this  time  is : 

Should  the  Order  of  June  1,  1948,  be  stayed 
pending  final  disposition  of  the  Petition  to  Review? 

5.  Argument. 

A.  Denial  of  a  Stay  Will  Deprive  Petitioners 
of  Effective  Judicial  Review 

In  the  Petition  to  Stay,  Petitioners  refer  to  the  fact 
that  under  Section  11(c)  of  the  Act  they  have  until  June 
1,  1949,  to  complete  the  divestments  and  the  dissolu¬ 
tion  directed  by  the  Order  of  June  1,  1948.  Petitioners 
then  averred  in  Paragraph  13(a)  of  the  Petition  to  Stay : 

“If  such  divestments  and  dissolution  were  then 
completed,  a  subsequent  judicial  decision  that  the 
Order  of  June  1,  1948  should  be  set  aside  would  be 
completely  ineffectual  in  that  Petitioners  could  not 
then  be  restored  to  their  present  position,  and  Peti- 
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tioners  would  thereby  be  deprived  of  liberty  add 
property  without  due  process  of  law  in  violation  of 
the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  of  America.” 

In  the  Commission’s  Answer  this  averment  was  not 
denied. 

-  *  i 

There  is  no  certainty  that  the  proceedings  for  re¬ 
view  herein  will  be  finally  disposed  of  by  this  Court  (or 
by  the  United  States  Supreme  Court,  if  reviewed  by  that 
Court),  prior  to  June  1,  1949  or  to  June  1,  1950,  the 
latest  date  by  which  Petitioners  must  have  complied 
with  the  Order  of  June  1,  1948.  To  allow  the  situation 
of  Petitioners  to  be  subjected  to  the  irreparable  change 
which  would  result  from  effectuating  the  divestments 
and  dissolution  required  by  the  Order  of  June  1,  1948, 
prior  to  the  determination  by  this  Court  of  the  validity 
thereof,  would  deprive  Petitioners  of  liberty  and  prop¬ 
erty  without  due  process  of  law.  Once  Philadelphia 
Company  had  disposed  of  the  properties  named  in  the 
Order  and  had  itself  dissolved,  it  could  not  later  Re¬ 
acquire  them  nor  resume  its  existence  if  it  should  sub¬ 
sequently  be  determined  that  the  Order  was  invalid. 
Under  such  circumstances  the  denial  of  a  stay  would 
certainly  deprive  Petitioners  of  any  effective  judicial 
review;  therefore,  to  protect  the  subject  matter  of  the 
present  litigation  pending  appeal,  the  Order  appealed 
from  should  be  stayed.  Otherwise,  the  appeal  will  be 
rendered  nugatory. 

There  is  abundant  authority  to  the  effect  that,  under 
such  circumstances,  a  stay  should  be  granted.  Examples 
of  the  cases  in  question  are: 

Ex  Parte  Young ,  209  U.S.  123,  52  L.Ed.  714  (1908) 

Scripps-Howard  Radio  v.  Federal  Communications 
Commission,  316  U.S.  4,  86  L.Ed.  1229  (1942). 

Janssen  v.  Beldmg-CorticeUi,  79  F.2d  828  (C.CIA. 
3rd,  1935) 
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In  tiie  Scripps-Howard  ease,  Mr.  Justice  Frank¬ 
furter  said  (316  U.S.  at  10) : 

“If  the  administrative  agency  has  committed 
errors  of  law  for  the  correction  of  which  the  legis¬ 
lature  has  provided  appropriate  resort  to  the 
courts,  such  judicial  review  would  be  an  idle  cere¬ 
mony  if  the  situation  were  irreparably  changed 
before  the  correction  could  be  made  . .  .  ” 

Section  10(d)  of  the  Administrative  Procedure  Act 
(quoted  on  page  2  hereof)  incorporates  and  codifies 
this  rule  of  law.  Furthermore,  the  legislative  history  of 
the  Administrative  Procedure  Act  makes  it  abundantly 
dear  that  that  section  was  designed  to  apply  to  situa¬ 
tions  such  as  that  here  involved.  For  example,  in  the 
report  of  the  House  Judiciary  Committee,1  it  is  said: 

“This  section  permits  either  agencies  or  courts, 
if  the  proper  showing  be  made,  to  maintain  the 
status  quo.  The  section  is  in  effect  a  statutory  ex¬ 
tension  of  rights  pending  judicial  review ,  although 
the  reviewing  court  must  order  the  extension;  or, 
to  put  the  situation  another  way,  statutes  author¬ 
izing  agency  action  are  to  he  construed  to  extend 
rights  pending  judicial  review  and  the  exclusive¬ 
ness  of  the  administrative  remedy  is  diminished  so 
far  as  this  section  operates.  While  the  section  would 
not  permit  a  court  to  grant  an  initial  license,  it 
provides  intermediate  judicial  relief  for  every  other 
situation  in  order  to  make  judicial  review  effective. 
The  authority  granted  is  equitable  and  should  be 
used  by  both  agencies  and  courts  to  prevent  irre¬ 
parable  injury  or  afford  parties  an  adequate  judicial 
remedy.” 

It  follows  that,  in  order  to  protect  the  subject  mat¬ 
ter  of  the  present  litigation  pending  appeal,  and  to  pre¬ 
serve  to  Petitioners  their  right  to  secure  effective  judicial 
review  of  the  Order  of  June  1, 1948,  the  stay  requested 
should  be  granted. 

TH.  R.  Rep.  No.  1980,  79th  Cong.,  2d.  Sess.,  reprinted  in 
Sen.  Doc.  No.  248,  79th  Cong.,  2d  Sess.,  at  page  277. 
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B.  Preparation  for  Compliance  With  the  j 
Order  of  June  1,  1948  Will  Involve  ; 
Great  Expense  and  Serious  Disturbance 
to  Petitioners'  Businesses.  :  v  .• 

In  paragraphs  13(b)  and  13(d)  of  the  Petition  to 
Stay,  it  is  averred  as  follows: 

“b.  The  corporate  and  legal  proceedings  and 
the  burden  of  securing  the  necessary  administra¬ 
tive  approvals,  which  would  be  entailed  in  making 
provision  for  the  divestments  contemplated  by  the 
Order  of  June  1,  1948,  would  necessarily  impose 
great  expense  upon  Petitioners.  Should  it  be  deter¬ 
mined,  in  the  proceedings  initiated  by  the  Petition 
to  Review,  that  the  Order  of  June  1,  1948  is  in¬ 
valid,  such  expense  would  be  fruitless,  would  con¬ 
stitute  a  waste  of  assets,  and  would  result  in  irre¬ 
parable  injury  not  only  to  Petitioners’  security 
holders  but  also  to  the  users  of  the  public  services 
provided  by  certain  of  the  Petitioners;” 

i.  *•  ! 

“d.  Consummation  of  any  of  the  steps  re¬ 
quired  for  compliance  with  the  Order  of  June  1, 
1948  will  disrupt  many  important  operations  of  the 
Philadelphia  Company  system  by  requiring  changes 
in  existing  procedures,  job  assignments,  adminis¬ 
trative  functions  and  methods  of  operation.  This  is 
particularly  true  in  view  of  the  extensive  use  of 
joint  personnel  and  facilities  by  the  various  com¬ 
panies  in  the  system;”  .  j 

m  .  * 

These  averments  of  fact  were  not  denied  by  the  Com¬ 
mission  in  its  Answer.  f 

If  a  stay  is  not  granted  promptly,  Petitioners  will 
be  in  the  position  of  having  to  undertake  immediately 
preparations  for  compliance  with  the  Order  of  June  1, 
1948.  While  it  is  impossible  to  determine,  in  advance, 
the  exact  dollar  amount  of  the  costs  involved,  it  is  none¬ 
theless  clear  that  substantial  amounts  of  money  and 
enormous  amounts  of  time  and  effort  would  have  to  be 
spent  in  making  plans  for  the  dissolution  of  Philadelphia 


i 
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Company  and  the  dismemberment  of  what  the  Commis¬ 
sion  refers  to  as  “the  $370,000,000  holding  company  sys¬ 
tem,  which  supplies  electric,  gas  and  transportation  serv¬ 
ices  in  the  City  of  Pittsburgh,  Pennsylvania,  and  its  sur¬ 
rounding  area.”1  It  is  likewise  clear  that  if  the  Order  of 
June  1,  1948  is  found  to  be  invalid,  such  expenditure 
would  be  fruitless  and  would  constitute  a  waste  of  assets, 
costly  as  well  to  Petitioners  and  their  respective  security 
holders  as  to  the  users  of  the  public  services  provided 
by  certain  of  the  Petitioners. 

In  Louisville  &  Nashville  Railroad  Co.  v.  U.  S 227 
Fed.  273  (D.C.  M.D.,  Tenn.,  1915),  enforcement  of  an 
order  of  the  Interstate  Commerce  Commission  was 
stayed  pending  appeal,  upon  a  showing  of  similar  in¬ 
jury  to  petitioners  who  were  seeking  review  of  the 
order.  In  a  per  curiam  opinion,  the  court  there  said  ( 227 
Fed.  at  275) : 

“It  further  appears  from  the  affidavits  sub¬ 
mitted  by  the  petitioners,  which  are  not  contro¬ 
verted,  that  in  the  event  the  decree  of  this  court 
denying  the  injunction  prayed  by  the  petitioners 
and  dismissing  their  bill  should  be  reversed  by  the 
Supreme  Court,  a  great  and  irreparable  injury 
would  in  the  meantime  have  resulted  to  the  peti¬ 
tioners  by  reason  of  the  diversion  of  part  of  their 
traffic  entering  and  leaving  Nashville  by  competing 
railroads  enabled  to  obtain  access  to  local  indus¬ 
tries  on  their  lines  through  the  enforcement  of  the 
order  of  the  Interstate  Commerce  Commission,  and 
the  expense  and  disturbance  of  their  .  business 
caused  by  changing  their  former  practices  in  the 
meantime  so  as  to  comply  with  the  order  of  the 
Commission  and  the  publication  of  new  tariffs.  And, 
on  the  other  hand,  it  does  not  clearly  appear  that 
any  particular  individuals  would  suffer  material 
financial  injury  in  the  event  the  order  of  the  Com¬ 
mission  is  stayed  for  a  short  time  so  as  to  enable 


1Holding  Company  Act  Release  No.  8242- A,  June  2,  1948. 
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the  petitioners  to  perfect  their  appeal  and  to  pre¬ 
sent  to  the  Supreme  Court  an  application  for  a 
preliminary  suspension  order  of  the  Commission 
pending  the  hearing  of  the  appeal  in  the  Supreme 
Court,  in  accordance  with  the  practice  recognized 
in  Omaha  Street  Railway  v.  Interstate  Commission , 
222  U.S.  582,  583,  32  Sup.  Ct  833,  56  L.Ed.  324.” 
(emphasis  supplied) 

The  expense  and  disturbance  of  their  business  which 
Petitioners  would  suffer,  in  the  absence  of  a  stay,  ap¬ 
pear  to  be  as  serious  as  the  expense  and  disturbance  of 
the  business  of  petitioners  in  the  Louisville  &  Nashville 
Railroad  Company  case. 


The  same  factors  were  cited,  among  others;  in 
Merchants  Warehouse  Company  v.  U  3$.,  283  U.S;  501, 
75  L.Ed.  1227  (1931),  where  the  Supreme  Court  ap¬ 
proved  the  exercise  of  discretion  by  a  three-judge  dis¬ 
trict  court  in  staying  the  effect  of  an  order  of  the  Inter¬ 
state  Commerce  Commission  pending  appeal.  Speaking 
for  the  court,  Mr.  Justice  Stone  there  said  (283  tJ.S. 
at  513): 


“The  court  below  was  within  the  limits  of  its 
discretionary  power  in  staying  the  Commission’s 
order  pending  the  appeal.  The  practice  complained 
of  was  of  long  standing,  entered  into,  so  far  as  ap¬ 
pears,  in  good  faith, at  a  time  when  the  discrimina¬ 
tion,  if  it  existed,  was  much  less  serious  than  at 
present,  and  before  the  present  prohibitions  against 
such  discriminations.  Its  legality  now  is  not  free 
from  doubt,  as  is  indicated  by  the  fact  that  the 
judges  of  the  court  below  were  not  unanimous;  The 
immediate  enforcement  of  the  order  if  the  judg¬ 
ment  below  were  not  affirmed  here  would  have  re¬ 
sulted  in  a  serious  and  unnecessary  disturbance  of 
a  course  of  business  affecting  not  alone  the  parties 
to  this  litigation ,  but  the  patrons  of  the  various 
warehouses ,  which  the  court  below  found  would  be 
irreparable.  These  considerations,  taken  together, 
were  sufficient  to  call  for  the  exercise  of  its  discre- 
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tion.  Cf.  Virginian  R.  Co.  v.  United  States,  272  U.S. 
658,  672,  71  L.Ed.  463,  471,  47  S.Ct  222.”  (empha¬ 
sis  supplied) 

Other  factors  common  to  the  Merchants  case  and 
to  the  instant  proceeding  are  the  length  of  time  during 
which  the  practices  complained  of  by  the  administrative 
agency  have  been  in  effect,  and  the  fact  that  they  were 
entered  into  in  good  faith,  and  that  they  were  then  legal. 
Whatever  may  be  the  impact  of  the  Act  upon  the  Phila¬ 
delphia  Company  holding  company  system,  the  fact  still 
remains  that  it  is  a  long-established  system,  put  together 
in  good  faith  to  coordinate  electric,  gas  and  transpor¬ 
tation  services  in  Pittsburgh  and  its  immediate  vicinity, 
and  the  legality  of  which  was,  at  that  time,  completely 
beyond  question. 

The  great  expense  of  the  corporate,  legal  and  ad¬ 
ministrative  proceedings  necessary  in  making  provision 
for  the  divestments  and  dissolution  directed  by  the 
Order  of  June  1,  1948,  as  well  as  the  disruption  in  im¬ 
portant  operations  caused  by  changes  in  existing  pro¬ 
cedures,  job  assignments,  administrative  functions  and 
methods  of  operation,  will  constitute  “a  serious  and 
unnecessary  disturbance  of  a  course  of  business  affect¬ 
ing  not  alone  the  parties  to  this  litigation,  but  the  pa¬ 
trons  of  the  various”  businesses  in  the  Philadelphia 
Company  holding  company  system;  such  a  disturbance 
is  as  irreparable  in  this  case  as  it  was  in  the  Merchants 
case. 


C.  A  Stay  Is  Required  for  the  Protection 
of  the  Public  Interest. 

In  paragraph  13(c)  of  the  Petition  to  Stay,  it  is 
averred  as  follows : 

“c.  The  functioning  of  the  electric,  gas  and 
transportation  businesses  in  the  Philadelphia  Com¬ 
pany  holding  company  system,  essential  to  the 


ii  i 

i 

numerous  persons  and  businesses  dependent  there¬ 
upon  in  the  Pittsburgh  area,  would  be  adversely 
affected  in  that  substantial  time  and  effort  of  the 
officers  and  numerous  employees  of  Petitioners 
would  be  diverted  from  their  normal  duties  to 
making  and  executing  plans  for  complying  with 
the  Order  of  June  1,  1948;”  ! 

i 

These  averments  of  fact  were  not  denied  by  the  Commis¬ 
sion  in  its  Answer. 

i 

Reference  is  also  made  to  the  averments  quoted  in 
B  hereof  with  respect  to  the  disruption  in  operations, 
which  averments  were  likewise  not  denied  by  the  Com¬ 
mission. 

If  the  Order  is  invalid,  the  injury  to  the  public 
resulting  by  reason  of  the  undisputed  facts  above  men¬ 
tioned  would  be  utterly  unwarranted.  In  this  type  of 
situation,  it  is  settled  that  the  safekeeping  of  such 
public  interest  is  entrusted  to  the  courts.  Thus  in  Vir¬ 
ginian  Railway  Co.  v.  System  Federation,  300  U.S.  515 
(1937),  the  Court  through  Mr.  Justice  Stone  said  (  300 
U.S.  at  552) :  i 

i 

“Courts  of  equity  may,  and  frequently  dp,  go 
much  farther  both  to  give  and  withhold  relief  in 
furtherance  of  the  public  interest  than  they  are 
accustomed  to  go  when  only  private  interests  are 
involved.  Pennsylvania  v.  WiUiams ,  294  U.S.  176, 
185;  Central  Kentucky  Gas  Co.  v.  Railroad  Com¬ 
mission,  290  U.S.  264,  270-273;  HarrisonvUZe  v.  W. 
S.  Dickey  Clay  Co.,  289  U.S.  334,  338;  Beasley  v. 
Texas  &  Pacific  Ry .  Co.,  191  U.S.  492,  497;  Joy  v. 
St.  Louis,  supra,  47;  Texas  &  Pacific  Ry.  Co.  v. 
Marshall,  136  U.S.  393,  405-406;  Conger  v.  New 
York,  W.  S.  &  B.  R.  Co.,  120  N.  Y.  29,  32,  33  ;  23 
N.  E.  983 _ ” 

i 

It  follows  that,  aside  from  the  interest  of  Peti¬ 
tioners,  this  Court  should  grant  a  stay  in  order  to  protect 
the  public  interest. 
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D.  Denial  op  a  Stay  Would  Involve  Many 
Administrative  Proceedings  Which  May 
Be  Unnecessary  and  Which  May  Cause 
Great  Confusion. 

In  paragraph  13  (e)  of  the  Petition  to  Stay,  it  is 
averred  as  follows: 


“e.  Effectuating  the  divestments  and  the  dis¬ 
solution  of  Philadelphia  Company  directed  by  the 
Order  of  June  1,  1948  would  require  numerous  ap¬ 
plications  and  declarations  to  the  Commission  under 
the  Act  In  the  event  that  the  Order  of  June  1, 1948 
should  be  set  aside  as  a  result  of  the  Petition  to 
Review,  the  orders  of  the  Commission  approving 
or  disapproving  such  applications  and  declarations 
may  have  to  be  set  aside.” 

These  averments  were  not  denied  by  the  Commission 
in  its  Answer.  The  applications  and  declarations  in  ques¬ 
tion  are  required  to  be  made  by  virtue  of  Sections  6,  7,  9 
and  10  of  the  Act. 


Manifestly,  if  the  Order  here  in  question  is  held  to 
be  invalid,  the  time  and  effort  spent  in  connection  with 
such  proceedings  would  be  completely  wasted,  and  in 
addition  great  confusion  would  result  from  reopening 
such  proceedings,  setting  aside  orders,  restoring  parties 
to  their  original  positions,  etc. 

In  these  respects  the  position  of  Petitioners  here  is 
much  the  same  as  that  of  the  trustees  of  Pittsburgh 
Railways  in  Philadelphia  Co.  v.  8.  E.  C.,  82  App.  D.C. 

335,  164  F.2d  889  (1947),  cert.  den.  . U.S . .  92 

L.Ed.  (Adv.)  351  (1948),  where  this  Court,  over  objec¬ 
tion  by  the  Commission,  stayed  the  operation  of  an  order 
of  the  Commission.  In  its  opinion  there,  this  Court, 
through  Associate  Justice  Stephens,  said  (82  App.  D.C. 
at  348, 164  F.2d  at  902 ) : 

“.  .  .  The  Trustees,  that  is  to  say,  will  have 
been  obliged  on  the  one  hand  either  to  conform 
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to  such  provisions  or  to  make  applications  to  the 
Commission  for  approval  of  proposed  action,  or, 
on  the  other  hand,  to  litigate  before  the  Commis¬ 
sion  questions  of  the  applicability  of  such  provi¬ 
sions.  Thereby  the  time  and  effort  of  the  trustees 
will  have  been  expended  and  expenses  incurred; 
and  the  time  and  effort  of  the  Commission  will  also 
have  been  called  upon.  And,  if  the  Commission’s 
order  is  set  aside,  all  of  this  will  have  been  fruitless 
and  confusion  will  result.  The  Commission’s  ap¬ 
proval  or  disapproval  of  applications  may  have  to 
be  withdrawn;  orders  and  declarations  of  the  Com¬ 
mission  may  have  to  be  set  aside.” 

The  factors  leading  this  Court  to  grant  the  stay  in 
Philadelphia  Company  v.  S.  E.  C.,  supra,  are  equally 
persuasive  to  the  effect  that  the  stay  should  be  granted 
in  this  case. 


E.  The  Granting  of  a  Stay  Can  Cause  No 
Harm  to  Any  Public  or  Private  Interest. 

i 

| 

In  paragraph  14  of  the  Petition  to  Stay,  it  is  averred 
as  follows : 

i 

“No  harm  to  the  public  interest  or  to  Petition¬ 
ers’  security  holders  or  consumers  will  result  from 
the  stay  prayed  for,  pending  decision  upon  the  Pe- 
tion  to  Review.  On  the  contrary,  even  if  the  Order 
of  June  1,  1948  shall  be  sustained  on  review,  the 
result  of  the  granting  of  a  stay  will  be  merely  that 
compliance  with  such  Order  will  have  been  delayed. 
This  delay  will  have  been  accompanied  by  no  ex¬ 
penditure  of  time,  effort  or  expense  on  the  part 
either  of  Petitioners  or  of  the  Commission.  More¬ 
over,  the  probable  period  of  time  to  be  occupied  by 
the  review  and  its  disposition  will  be,  relatively, 
but  a  minor  extension  of  the  time  already  elapsed 
since  the  passage  of  the  Act  in  1935  and  since  the 
institution  of  the  Section  11(b)(1)  proceedings  in 
1940.” 
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These  averments  were  not  denied  by  the  Commission  in 
its  Answer. 

i 

In  addition,  it  should  be  particularly  noted  that, 
ever  since  the  passage  of  the  Act  in  1935  Petitioners 
have  contended  that  the  Philadelphia  Company  holding 
company  system  conformed  to  the  standards  of  the  Act. 
Furthermore,  the  Commission  instituted  no  Section  11 
(b)(1)  proceeding  against  the  Philadelphia  Company 
system  until  1940;  it  instituted  no  Section  11(b)  (2) 
proceeding  against  the  Philadelphia  Company  until  De¬ 
cember  5,  1946;  and  it  was  not  until  June  1,  1948  that 
the  Commission  issued  any  order  against  any  company 
in  the  Philadelphia  Company  holding  company  system 
requiring  any  divestments  or  dissolution  or  other  steps 
to  be  taken  to  comply  with  Section  11(b)  of  the  Act. 

In  the  light  of  the  above-mentioned  facts,  it  will  be 
seen  that  the  present  case  is  parallel  to  Philadelphia 
Company  v.  8.  E.  C.,  supra,  where  the  court  said  (82 
App.  D.C.  at  348, 164  F.2d  at  902 ) : 

“If  the  order  of  the  Commission  shall  be  sus¬ 
tained  in  the  review,  the  only  untoward  result  of 
the  issuance  of  a  stay  will  be  that  the  Commission 
will  have  been  delayed,  during  the  pendency  of  the 
review,  in  the  institution  of  Section  11(f)  hearings 
for  the  approval  of  a  reorganization  plan  and  of 
possible  correlation — on  account  of  the  guarantee 
relationship  existing  between  Philadelphia  and 
Pittsburgh  and  its  underliers— -of  such  hearings 
with  integration  proceedings  under  Section  11(b) 
of  the  Act  in  respect  of  Philadelphia  and  its  sub¬ 
sidiaries.  But  this  delay  will  have  been  accom¬ 
panied  by  no  expenditure  of  time  or  effort  or  out¬ 
lay  of  expense  on  the  part  of  either  trustees  or  the 
Commission.  Moreover,  the  probable  period  of  time 
to  be  occupied  by  the  review  and  its  disposition 
will  be,  relatively,  but  a  minor  extension  of  the  al¬ 
ready  extended  reorganization  proceedings.” 
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The  factors  influencing  the  stay  in  Philadelphia 
Company  v.  S.  E.  C.  should  equally  prevail  in  the  present 
case. 

IL  REPLY  OF  PETITIONERS  TO  ANSWER  OF 
SECURITIES  AND  EXCHANGE  COMMISSION  j 

As  heretofore  pointed  out,  the  Commission’s  “An¬ 
swer”  is  in  substance  a  legal  brief  advancing  arguments 
against  the  granting  of  the  stay.  Petitioners  believe  that 
all  such  arguments  a re  fallacious  and  unsound.  Petition¬ 
ers  will  reply  to  the  Commission’s  arguments  in  the  same 
order  as  they  appear  in  the  Commission’s  Answer. 

! 

1.  The  Commission  argues  that  the  stay  should  not 
be  granted  because  the  Order  under  review  imposes  “no 
sanction  or  present  threat  of  sanction.” 

It  is  true  that,  so  far  as  criminal  penalties  are  con¬ 
cerned,  violations  of  Section  11(b)  are  exempted  from 
the  operation  of  Section  29  of  the  Act.  However,  Section 
11(b)  makes  it  the  duty  of  the  Commission  “as  soon  as 
practicable  ....  to  require  by  order  .  . . .”  that  holding 
companies  and  their  subsidiaries  do  certain  things;  Sec¬ 
tion  11(c)  of  the  Act  provides  that  any  Section  ( b )  order 
“shall  be  complied  with  within  one  year  of  such  order.” 
In  case  of  non-compliance  within  such  period,  Section 
11(d)  permits  the  Commission  to  apply  to  a  court  to 
enforce  compliance  with  a  Section  11(b)  order;  and  in 
such  proceeding  the  court  may  take  exclusive  jurisdic¬ 
tion  and  possession  of  the  companies  involved  and  their 
assets,  the  Court  may  appoint  a  trustee  to  hold  or  admin¬ 
ister  the  assets  so  possessed,  and  the  Commission  itself 
may  be  appointed  as  sole  trustee.  Under  Section  18(f), 
the  Commission  may  apply  to  a  court  for  an  injunction 
to  enforce  compliance  with  such  order. 
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Surely  these  statutory  provisions  impose  very 
heavy  sanctions  upon  Petitioners  in  that,  if  Petitioners 
have  not  complied  with  the  Order  within  a  one-year 
period,  they  may  suddenly  find  a  trustee  in  posses¬ 
sion  of  the  companies  in  the  system  and  of  all  their 
assets,  or  find  an  injunction  against  them  directing 
immediate  sale  or  other  disposition  of  their  assets. 
The  mere  fact  that,  to  compel  compliance  with  the 
Order  of  June  1,  1948,  the  Commission  must  resort 
to  a  separate  proceeding  in  a  court,  is  of  no  significance. 
The  Order  of  June  1, 1948  is  just  as  self-operating  as  any 
decree  of  a  court  of  equity  where,  in  case  of  violation, 
separate  application  must  be  made  to  a  court  to  enforce 
compliance  therewith.  Under  these  circumstances,  to  say 
that  the  Order  of  the  Commission  imposes  “no  sanction 
or  present  threat  of  sanction”  is  idle  talk  with  no  founda¬ 
tion  in  fact  or  in  law. 

The  Commission  itself  has  given  immediate  impact 
to  its  order  of  June  1,  1948,  as  is  evidenced  by  its  lan¬ 
guage:  “It  is  ordered  ....  that  Philadelphia  Company 
dispose  of  its  natural  gas  properties  ....  and  terminate 
its  relationship  with  the  following  companies  ....  that 
Philadelphia  Company  take  appropriate  steps  ....  to 
liquidate  and  dissolve  ...  .,”  and  particularly  by  the 
unequivocal  language  of  the  Order  wherein  “It  is  fur¬ 
ther  ordered  that  this  order  shall  be  effective  immedi¬ 
ately  upon  its  issuance.”  The  Order  of  June  1, 1948  thus 
is  clear  on  its  face  both  as  to  what  the  Petitioners  are 
required  to  do  and  as  to  when  they  are  required  to  do  it. 

It  follows  that  the  Order  is  self -operating,  both  by 
reason  of  the  commands  of  the  Order  and  of  the 
commands  of  the  Act. 

The  fact  is  that,  with  this  “sword  of  Damocles” 
hanging  over  their  heads,  arising  out  of  the  imminence 
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of  injunction,  appointment  of  a  Trustee,1  and  the  seizure 
of  their  property,  Petitioners  run  grave  risks  if  they 
wait  until  the  end  of  the  period  for  compliance  specified 
in  Section  11(c)  before  preparing  to  comply  with  the 
Order  of  June  1, 1948.  -  ~  I 

If  the  stay  is  not  granted.  Petitioners  will  be  under 
compulsion  to  proceed  at  once  to  comply  with  the  Order 
here  under  review,  and  such  immediate  procedure  will 
involve  irreparable  injury  to  Petitioners.  In  Paragraph 
13  of  the  Petition  to  Stay,  Petitioners  aver  the  facts 
which  will  cause  irreparable  injury  to  them  if  the 
Order  is  not  stayed.  It  is  significant  that  the  Commis¬ 
sion  in  its  Answer  did  not  deny  the  existence  or  extent 
of  such  injury. 

The  Commission  states  in  its  Answer:  i 

.  :i 

“With  one  minor  exception,  all  of  the  very  sub¬ 
stantial  accomplishments  in  compliance  with  Section 
11(b)  have  been  by  action  taken  on  application  of 
the  holding  company  managements  for  approval  of 
the  acts  in  question.” 

However,  the  Commission  fails  to  point  out  that  such 
applications  have  been  filed  in  practically  every  instance 
either  after  the  affirmance  on  review  of  a  Section  11(b) 

j 

1The  Commission  in  its  Answer  points  out  that  under 
Section  11(d)  of  the  Act  an  enforcement  order  may  provide 
for  the  appointment  of  an  independent  trustee.  However,  the 
Commission  fails  to  state  that  under  this  subsection  the  Com¬ 
mission  itself  may  be  appointed  as  sole  trustee.  In  case  of  such 
appointment,  the  result  would  be  that  the  Commission  would 
not  only  have  possession  of  the  property  of  Petitioners,  but 
also  would  have  charge  of  directing  the  litigation  to  contest 
the  validity  of  its  own  order.  In  such  circumstances,  the  ap¬ 
pointment  of  a  trustee,  occasioned  by  the  failure  of  Petitioners 
to  comply  with  an  Order  (the  very  validity  of  which  is  being 
challenged) ,  would  deprive  Petitioners  of  liberty  and  property 
without  due  process  of  law. 
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order  or  after  the  entry  of  a  Section  11(b)  order  from 
which  no  appeal  was  taken. 

The  Commission  also  suggests  that  such  applica¬ 
tions  by  the  management  were  “voluntary,”  and  that  the 
grant  of  a  stay  would  “impede  voluntary  compliance  on 
the  part  of  petitioners  should  they  be  so  minded.”  It  is 
quite  evident  that  proposals  by  management  under  the 
heavy  pressure  which  the  Commission  can  impose  after 
the  entry  or  affirmance  of  a  Section  11  (b)  order,  or  after 
capitulation  by  holding  companies  to  demands  of  the 
Commission,  are  not  “voluntary”  in  any  ordinary  sense 
of  the  term.  The  Commission  recognizes  this  fact  by 
its  use  of  quotes  on  page  4  of  its  Answer  in  mentioning 
such  ‘‘voluntary”  proposals. 

The  Commission’s  solicitude  concerning  possible  im¬ 
pediments  which  the  requested  stay  may  put  in  the  way 
of  “voluntary  compliance  on  the  part  of  Petitioners 
should  they  be  so  minded”  is  a  highly  imaginative  fac¬ 
tor  which  should  have  no  weight  in  determining  whether 
or  not  Petitioners  are  entitled  to  relief  from  the  irrepara¬ 
ble  injury  which  they  would  suffer  if  a  stay  were  not 
granted.  The  fact  is  that  Petitioners  firmly  believe  that 
the  Philadelphia  Company  holding  company  system  as 
presently  constituted  complies  completely  with  all  the 
standards  of  Section  11(b)  of  the  Act. 

The  Commission  further  argues  that  the  Order  of 
June  1, 1948  should  not  be  stayed  but  should  remain  in 
full  force  and  effect  so  that  “constant  pressure”  should 
be  exerted  on  Petitioners  to  comply  with  the  Order  of 
June  1,  1948,  and  that  such  pressure  should  even  be 
continued  while  such  Order  is  pending  on  review.  In  this 
connection  the  Commission  further  says: 

“It  is  not  a  proper  function  of  a  judicial  stay 
pending  review  ...  to  advise  petitioners,  pend¬ 
ing  a  ruling  on  the  merits,  that  they  should  not  give 


Petitioners  have  always  asserted  that  the  Philadel¬ 
phia  Company  holding  company  system  as  presently 
constituted  does  comply  completely  with  all  the  stand¬ 
ards  of  Section  11  ( b )  of  the  Act,  and  the  reasons  set  out 
in  the  Petition  to  Review  indicate  the  probable  merit  of 
Petitioners’  claim  that  the  Order  is  invalid.  Under  these 
circumstances  it  is  a  proper  function  of  the  Court  to  stay 
the  administrative  order  here  involved  pending  judicial 
review  thereof,  so  that  Petitioners  will  be  relieved  of  the 
irreparable  injury  which  they  would  otherwise  suffer, 
particularly  since  such  injury  arises  in  large  part  from 
the  indirect  pressure  resulting  from  the  Commission’s 
determination  here  under  challenge.  It  is  precisely  for  the 
relief  of  such  injury  that  the  Court  should  grant  the  stay 
in  order  to  preserve  the  status  quo  pending  review:  Ex 
Parte  Young,  209  U.S.  123  ( 1908 ) ,  Scripps-Howard  Radio 
v.  Federal  Communications  Commission,  316  U.S.  4 
(1942). 


The  Commission  also  argues  in  effect  that  it  was  the 
Congressional  intent  in  enacting  the  Act  to  exert  “con¬ 
stant  pressure”  upon  Petitioners1  to  comply  with  the 


xIn  footnote  4  on  page  5  of  the  Commission’s  Answer^  it 
is  stated  that  “even  prior  to  the  order  under  review,  it  was 
represented  to  the  Commission  on  behalf  of  Petitioners  that 
a  number  of  steps  within  the  Philadelphia  Company  system 
are  to  be  taken  voluntarily  for  the  purpose  of  simplification,” 
and  that  these  proposals  “have  not  been  passed  on  by  the  Com¬ 
mission.”  Other  than  the  proposals  mentioned  in  or  contem¬ 
plated  by  the  Section  11(e)  plan  before  the  Commission  in 
the  present  proceeding,  no  such  representations  have  been 
made  to  the  Commission  on  behalf  of  Petitioners.  As  to  the 
Section  11(e)  plan,  it  is  to  be  noted  that,  in  the  proceedings 
here  under  review  the  Commission  found  “that  the  Com¬ 
pany’s  plan  would  not  constitute  compliance  with  the  require¬ 
ments  of  Sections  11(b)(1)  and  11(b)(2).”  -  /  •  j 
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Commission’s  order  even  “in  advance  of  determination 
on  the  merits.”  Manifestly,  there  was  no  such  intent.  The 
only  pressure  intended  to  be  exerted  is  that  arising  after 
an  order  has  been  determined  to  be  valid.  To  hold  that 
such  pressure  should  arise  out  of  an  order  the  validity 
of  which  is  being  challenged  on  review,  would  deprive 
Petitioners  of  any  effective  judicial  review  of  the  Order 
here  involved. 

By  way  of  summary,  the  Commission’s  argument 
on  this  first  point  is  tantamount  to  saying  that  a  stay 
should  not  be  granted  because  it  might  remove  pressure 
upon  Petitioners  to  take  the  action  ordered  by  the 
Commission.  However  the  taking  of  such  action  would 
cause  the  case  to  become  moot.  Obviously,  the  very 
function  of  a  stay  is  to  preserve  the  status  quo ,  and 
thereby  to  prevent  the  issues  from  becoming  moot. 

2.  The  Commission  argues  that  the  stay  should  be 
denied  because  Petitioners  have  not  applied  to  the  Com¬ 
mission  for  an  extension  under  Section  11(c)  of  the  Act, 
and  therefore  have  not  exhausted  their  administrative 
remedies.  It  is  significant  that,  in  quoting  Section  11(c), 
the  Commission  omits  a  very  vital  and  important  part  of 
the  language  of  this  section.  The  section  reads  in  full 
as  follows: 

“Any  order  under  subsection  (b)  shall  be  com¬ 
plied  with  within  one  year  from  the  date  of  such 
order;  but  the  Commission  shall,  upon  a  showing 
( made  before  or  after  the  entry  of  such  order)  that 
the  applicant  has  been  or  wiU  be  unable  in  the  ex - 
ercise  of  due  diligence  to  comply  with  such  order 
within  such  time,  extend  such  time  for  an  additional 
period  not  exceeding  one  year  if  it  finds  such  exten¬ 
sion  necessary  or  appropriate  in  the  public  interest 
or  for  the  protection  of  investors  or  consumers  ” 

The  Commission  failed  to  quote  the  italicized  portion 
of  the  section. 


It  is  quite  evident  that  this  sectiqnis.not  applicable 
in  the  present  proceeding,  because  it  is  in  no  sense  the 
equivalent  of  a  power  to  stay  ah  order  pending  judicial 
review.  The  section  only  comes  into  play  at  such  time  as 
it  becomes  evident  that  compliance  cannot  be  accom¬ 
plished  in  the  exercise  of  due  diligence  within  the  orig¬ 
inal  period  prescribed  by  the  section.  It  follows  that  it 
cannot  be  said  that  Petitioners,  by  not  applying  to  the 
Commission  under  this  Section,  have  not  exhausted  their 
administrative  remedies. 

The  Commission  further  argues  that,  by  Sectibn 
11(c),  Congress  itself  has  prescribed  the  time  within 
which  orders  under  Section  11(b)  are  required  to  be 
complied  with,  and  that  this  Court  cannot  enlarge  that 
time  by  any  stay  order.  In  view  of  the  fact  that  Section 
24(a)  gives  the  right  to  persons  aggrieved  by  an  order 
of  the  Commission  to  have  a  judicial  review  thereof  in 
order  to  test  its  validity,  and  in  view  of  the  fact  that 
Section  11(c)  gives  a  period  of  one  year  for  compliance 
with  an  order  of  the  Commission  under  Section  11  (b). 
Petitioners  assert  that  it  was  the  Congressional  intent, 
in  all  but  the  exceptional  case,  that  the  one-year  period 
for  compliance  should  begin  to  run  from  the  date  of  the 
final  order  of  the  Court  determining  its  validity.  To  hold 
otherwise  would  in  effect  deprive  Petitioners  of  any  ade¬ 
quate  and  effective  judicial  review  and  would  deprive 
them  of  liberty  and  property  under  the  Fifth  Amend¬ 
ment. 

I 

Despite  the  Commission's  argument  that  Congress 
itself  has  prescribed  the  time  for  compliance  with  Sec¬ 
tion  11(b)(1)  orders,  the  Commission  also  argues  that, 
even  if  the  Order  is  not  complied  with  within  the  one- 
year  period  (or  the  two-year  period,  if  the  original  pe¬ 
riod  is  extended) ,  Petitioners  still  are  not  hurt  because 
of  the  Commission’s  policy  to  exercise  a  discretion 
(which  it  “believes”  it  has)  to  refrain  from  seeking 

•  *  s 
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an  enforcement  order  under  Section  11(d).  As  to  this 
policy,  there  is  no  certainty  that  the  Commission  may 
continue  such  policy  when  the  present  proceeding  is 
finally  decided,  nor  is  there  any  certainty  that,  as  ap¬ 
plied  to  Petitioners,  the  Commission  will  then  apply 
the  policy  and  refrain  from  seeking  enforcement.  Pe¬ 
titioners  do  stress  the  fact,  however,  that  because  it 
now  has  such  a  policy,  the  Commission  in  effect  recog¬ 
nizes  the  Congressional  intent  (which  Petitioners  assert 
is  manifest  in  the  Act) ,  namely,  that  a  reasonable  time 
after  the  validity  of  the  Order  is  finally  determined 
should  be  allowed  for  compliance  therewith. 

The  language  of  Section  11  ( c )  is  unequivocal  to  the 
effect  that  there  is  an  initial  period  of  one  year  for  com¬ 
pliance,  with  a  possible  extension  “not  exceeding  one 
year”  in  cases  of  inability  to  comply;  this  language  cer¬ 
tainly  prohibits  the  Commission  from  granting  a  greater 
extension.  While  the  Commission  states  that  its  policy 
is  to  circumvent  this  section  and  to  grant  longer  periods 
for  compliance  by  merely  “refraining”  from  seeking  an 
enforcement  order  under  Section  11(d) ,  yet  the  Answer 
does  not  point  to  any  statutory  source  for  the  discretion 
which  the  Commission  “believes”  it  has.  The  inconsist¬ 
ency  between  the  obvious  intent  of  the  statute  and  the 
Commission’s  interpretation  of  the  statute  can  be  re¬ 
solved  only  by  taking  the  view  that,  in  the  case  of  an 
order  which  is  under  judicial  review,  the  one-year 
period  is  intended  to  run  from  the  date  that  the  Order 
becomes  final  by  affirmance  on  appeal. 

The  tenor  of  the  Commission’s  argument  is  to  the 
effect  that  Petitioners,  in  lieu  of  applying  to  the  court  for 
a  stay,  should  throw  themselves  on  the  mercy  of  the 
Commission  in  the  hope  that  the  Commission  will  either 
grant  a  one-year  extension,  or  that  the  Commission  will 
refrain  from  seeking  an  enforcement  order.  This  is 
small  solace  to  Petitioners  in  view  of  the  Commission’s 


attitude  toward  Petitioners  during  the  entire  trial  and 
hearing  of  the  present  case,  during  which  the  Commis¬ 
sion  consistently  indicated  its  unwillingness  to  grant 
extensions  of  time  to  Petitioners  in  any  respect;  and  it 
is  also  small  solace  in  the  light  of  the  fact  that  the 
Commission  went  out  of  its  way  to  order  that  the  “Or¬ 
der  shall  be  effective  immediately  upon  its  issuance,” 
and  Petitioners  secure  no  comfort  from  the  Commis¬ 
sion’s  view,  as  stated  in  its  Answer,  that  there  should 
be  “a  constant  pressure”  on  Petitioners  to  comply  with 
the  Order  during  the  review  proceedings.  The  fact  that 
the  Commission  might  at  some  future  time  exercise  the 
discretion  it  claims  to  have  and  grant  an  extension  of 
time  to  Petitioners,  or  that  the  Commission  might  re¬ 
frain  from  enforcing  the  Order,  is  no  relief  to  Petition¬ 
ers  from  the  expense  to  which  they  will  be  put  imme¬ 
diately  to  protect  themselves  against  the  very  real  risk 
that  the  Commission  will  not  grant  the  extension  or 
refrain  from  enforcement. 

The  practical  effect  of  the  Commission’s  interpreta¬ 
tion  of  the  Act  is  clearly  evident  if  we  contrast  the  posi¬ 
tion  of  two  holding  companies,  one  of  which  contests  the 
validity  of  a  Section  11(b)  order  by  a  petition  to  review, 
the  other  of  which  does  not  contest  the  order.  The  non¬ 
contesting  company  would  receive  the  benefit  of  the  pe¬ 
riod  allowed  by  Section  11(c)  for  compliance,  whereas 
the  contesting  company  would  be  deprived  of  that  period 
either  in  its  entirety  or  insofar  as  it  had  been  consumed 
by  the  review  proceedings.  Construed  to  impose  such  a 
penalty,  Section  11  would  be  of  doubtful  constitutionality 
as  applied  to  the  contesting  company:  Ex  Parte  Young, 
209  U.S.  123  (1908).  j 

The  Commission  also  suggests  that  the  stay  should 
not  be  granted  by  this  Court,  because  in  the  enforcement 
proceeding  instituted  under  Section  11(d),  Petitioners 
could  secure  a  stay.  The  answer  to  this  argument  is  the 


same  as  the  answer  given  to  the  argument  that  the 
Commission  has  discretion  to  delay  enforcement  of  its 
order. 

3.  Under  this  point  the  Commission  discusses  the 
power  of  this  Court  to  order  a  stay  if,  pending  review, 


ceedings  in  a  district  court.  However,  the  Commission 
fails  to  discuss  the  situation  which  would  arise,  in  the 
absence  of  a  stay,  if  the  Commission  should  institute  such 
an  enforcement  proceeding  on  the  day  after  final  deci¬ 
sion  on  review.  As  such  a  situation  is  a  distinct  possi¬ 
bility,  it  is  clear  that,  unless  the  requested  stay  is 
granted,  the  Petitioners  during  the  pendency  of  the  re¬ 
view  proceedings  must  expend  considerable  time  and 
effort  to  protect  themselves  against  the  contingency  of 
the  affirmance  of  the  Order  here  under  review  (see  page 
7  et  seq.  hereof). 


4.  The  Commission  argues  that  the  precedents  in 
other  cases  are  against  the  granting  of  the  stay  here 
requested.  So  far  as  Petitioners  can  ascertain,  in  all  the 
cases  cited  there  was  no  separate  petition  to  stay,  the 
prayer  for  a  stay  being  merely  included  as  an  incidental 
prayer  in  the  petition  to  review,  and,  in  all  these  cases 
the  petition  to  stay  was  not  pressed  in  advance  of  the 
argument  on  the  merits.  Furthermore,  the  opinions  in 
these  cases  do  not  discuss  the  question  of  whether  or  not 
the  stay  should  be  granted,  the  opinions  being  confined 
to  a  discussion  of  the  merits. 


The  Commission's  statement  that  denial  of  a  stay  is 
the  uniform  practice  under  the  Act  is  contradicted  by 
the  action  of  this  Court  in  Philadelphia  Company  v. 
&  E.  C.,  82  App.  D.C.  335, 164  F.2d  889  (1947) ,  cert.  den. 

.  U.S . .  92  L.Ed.  (Adv.)  351  (1948),  wherein 

this  Court  granted  a  stay  in  a  proceeding  to  review  an 
order  issued  under  the  Act  amending  the  Commission's 
Rule  U-49(c): 
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5.  In  its  fifth  point,  the  Commission  argues  that 
there  is  no  occasion  for  ruling  upon  the  Petition  to  Stay 
in  advance  of  hearing  the  case  on  its  merits.  This  point 
has  already  been  discussed  in  the  prior  portions  of  the 
foregoing  Brief  and  of  this  Reply. 

In  conclusion.  Petitioners  submit  that  there  will  be 
great  and  irreparable  injury  if  the  Petition  to  Stay  is  not 
granted,  and  that  the  Commission  has  shown  no  valid 
reasons  against  the  granting  of  such  a  stay. 

Wherefore,  Petitioners  respectfully  request  your 
Honorable  Court  to  stay  the  operation  and  effect  of  the 
Order  of  June  1, 1948,  pending  hearing  and  decision  of 
the  issues  raised  by  the  Petition  to  Review. 

Dated:  August  6, 1948.  i 

Respeettfnj^safflmtted,  ^  ^  /7 


747  Union  Trust  Building 
Pittsburgh,  Pennsylvania 

GJ. 

.  j. . 


^231  South  LaSalle  Street 
Chicago,  Illinois 
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H.  REPLY  OF  PETITIONER  TO  ANSWER  OF 
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IN  THE 

United  States  Court  of  Appeals 

poe  the  District  of  Columbia 


No.  9962 


STANDARD  GAS  AND  ELECTRIC  COMPANY, 


Petitioner . 


vs. 


SECURITIES  AND  EXCHANGE  COMMISSION,  j 

Respondent. 


PETITION  TO  STAY  ORDER  OF  THE  SECURITIES 
AND  EXCHANGE  COMMISSION  ENTERED  ON  ! 

JUNE  1,  1948.  ! 


To  the  Honorable,  the  Judges  of  j 

the  United  States  Court  of  Appeals 
for  the  District  of  Columbia: 

On  July  26,  1948  Petitioner  filed  with  your  Honorable  ' 
Court  its  Petition  to  Stay  an  Order  of  the  Commission 
entered  on  June  1,  1948.  This  Petition  to  Stay  omitted  all 
argumentative  matter,  being  confined  (as  Petitioner  con¬ 
strued  the  rules  of  your  Honorable  Court)  to  factual 
material  and  legal  conclusions.  On  July  31, 1948,  the  Com¬ 
mission  filed  an  “ Answer”  to  the  Petition  to  Stay,  the 


i 

! 
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Answer  being  in  substance  a  legal  brief  against  the 
granting  of  the  stay. 

In  order  to  present  in  an  adequate  and  concise  manner 
the  issues  raised  by  the  Petition  to  Stay,  your  Petitioner 
has  hied  this  present  document  consisting  of  two  parts, 
namely,  a  Brief  for  Petitioner  in  support  of  its  Petition  to 
Stay,  and  a  Reply  to  the  arguments  advanced  in  the  Com¬ 
mission’s  Answer. 


I.  BRIEF  FOR  PETITIONER  IN  SUPPORT  OF 
PETITION  TO  STAY. 

1.  Jurisdictional  Statement. 

Jurisdiction  to  grant  the  stay  is  conferred  upon  your 
Honorable  Court  by  Section  10(d)  of  the  Administrative 
Procedure  Act.1  In  addition,  your  Honorable  Court  has 
inherent  power  and  authority  to  stay  the  Order  of  June  1, 
1948;  Scripps-Eoward  Radio  v.  Federal  Communications 
Commission,  316  U.  S.  4  (1942),  Philadelphia  Company  v. 
SJEJC.,  82  App.  D.C.  335,  164  F.  2d  889  (1947),  cert.  den. 
. U.S . ,  92  L.  Ed.  (Adv.)  351  (1948).  This 


1  Act  of  June  11, 1946,  c.  324,  60  Stat.  237,  U.S.C.  Title  5,  §1009, 
reading  in  part  as  follows : 

“Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to  agency 
discretion — 

*  •  •  •  • 

“(d)  INTERIM  RELIEF. — Pending  judicial  review  any 
agency  is  authorized,  where  it  finds  that  justice  so  requires, 
to  postpone  the  effective  date  of  any  action  taken  by  it.  Upon 
such  conditions  as  may  be  required  and  to  the  extent  neces¬ 
sary  to  prevent  irreparable  injury,  every  reviewing  court 
(including  every  court  to  which  a  case  may  be  taken  on 
appeal  from  or  upon  application  for  certiorari  or  other  writ 
to  a  reviewing  court)  is  authorized  to  issue  all  necessary 
and  appropriate  process  to  postpone  the  effective  date  of 
any  agency  action  or  to  preserve  status  or  rights  pending 
conclusion  of  the  review  proceedings.” 
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inherent  power  is  recognized  and  given  statutory  sanction 
by  Section  24(b)  of  the  Act.1 

.  j 

2.  Statement  of  Case. 

The  Order  of  June  1, 1948,  directs  Philadelphia  Company 
to  terminate  its  relationship  with  the  following  companies : 

Pittsburgh  and  West  Virginia  Gas  Company  j 

Equitable  Gas  Company 
Finlevville  Oil  and  Gas  Company 

! 

Philadelphia  Oil  Company  j 

Kentucky  West  Virginia  Gas  Company 
Pittsburgh  Railways  Company 

Pittsburgh  Motor  Coach  Company,  and  the  41  sub¬ 
sidiary  and  underlier  companies  in  the  Pittsburgh 
Railways  System, 

by  disposing  of  any  interest,  direct  or  indirect,  which  Phil¬ 
adelphia  Company  holds  in  the  securities  or  properties  of 
said  companies.  The  Order  of  June  1, 1948,  further  directs 
Philadelphia  Company  to  liquidate  and  dissolve.  Petitioner, 
by  said  Order,  was  ordered  to  cause  Philadelphia  Company 
to  take  such  action.  The  Order  of  June  1,  1948  provides 
that  it  shall  be  effective  immediately  upon  its  issuance,  so 
that,  in  the  absence  of  a  stay,  the  action  directed  therein 
must,  agreeably  to  Section  11(c)  of  the  Act,  be  consum¬ 
mated  by  June  1,  1949.2  j 

On  July  26,  1948,  Petitioner  filed  in  this  Court  the  Pe¬ 
tition  to  Review  and  the  Petition  to  Stay.  In  the  Petition 


1  This  section  reads:  “The  commencement  of  proceedings  under 
subsection  (a)  shall  not,  unless  specifically  ordered  by  the  court, 
operate  as  a  stay  of  the  Commission’s  order.” 

2  Section  11  (c)  of  the  Act  gives  the  Commission  authority'  if 

Petitioner  is  unable  to  comply  with  the  Order  by  June  1,  1949,  to 
extend  the  time  for  compliance  for  an  additional  period  not  ex¬ 
ceeding  one  year.  For  further  discussion  of  this  subsection,  see 
pages  20  to  23  hereof.  I 


i 


i 
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to  Stay,  Petitioner  requests  this  Court  to  stay  the  operation 
and  effect  of  the  Order  of  June  1,  1948,  pending  hearing 
and  decision  of  the  issues  raised  by  the  Petition  to  Review. 

3.  Statutes  and  Orders  Involved. 

Section  24  (a)  of  the  Act  is  quoted  on  pages  8  and  9  of 
the  Petition  to  Review;  Section  24  (b)  of  the  Act  and  Sec¬ 
tion  10  (d)  of  the  Administrative  Procedure  Act  are  quoted 
herein  on  pages  3  and  2  hereof.  Petitioner  also  refers 
to  and  incorporates  by  reference  the  Appendix  to  its  Peti¬ 
tion  to  Review  which  sets  out  the  following  material 
marked  as  Exhibits,  respectively: 

Findings  and  Opinion  of  the  Commission 
of  June  1,  1948  Exhibit  A 

Order  of  June  1,  1948  Exhibit  B 

Sections  11  (b)  and  11  (e)  of  the  Act  Exhibit  E 

4.  Statement  of  the  Question. 

The  sole  question  presented  at  this  time  is: 

Should  the  Order  of  June  1,  1948,  be  stayed  pending 
final  disposition  of  the  Petition  to  Review? 


0 


5.  Argument. 


A.  Denial  of  a  Stay  Will  Deprive  Petitioner  of  Effective 

Judicial  Review.  j 

I 

In  the  Petition  to  Stay,  Petitioner  refers  to  the  fact  that 
under  Section  11  (c)  of  the  Act  Philadelphia  Company  has 
until  June  1,  1949,  to  complete  the  divestments  and  the 
dissolution  directed  by  the  Order  of  June  1,  1948.  Peti¬ 
tioner  then  averred  in  Paragraph  13  (a)  of  the  Petition 
to  Stay :  j 

“  a.  ...  If  such  divestments  and  dissolution  were 
then  completed,  a  subsequent  judicial  decision  that  the 
Order  of  June  1, 1948  should  be  set  aside  would  be  com¬ 
pletely  ineffectual  in  that  Petitioner  could  not  then 
be  restored  to  its  present  position,  and  Petitioner  would 
thereby  be  deprived  of  liberty  and  property  without 
due  process  of  law  in  violation  of  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States  of 
America.” 

In  the  Commission’s  Answer  this  averment  was  not  denied. 

| 

There  is  no  certainty  that  the  proceedings  for  review 
herein  will  be  finally  disposed  of  by  this  Court  (or  by  the 
United  States  Supreme  Court,  if  reviewed  by  that  court), 
prior  to  June  1,  1949  or  to  June  1,  1950,  the  latest  date  by 
which  Petitioner  must  have  complied  with  the  Order  of 
June  1, 1948.  To  allow  the  situation  of  Petitioner  and  the 
Philadelphia  Company  group  to  be  subjected  to  the  irre¬ 
parable  change  which  would  result  from  effectuating  the 
divestments  and  dissolution  required  by  the  Order  of  June 
1,  1948,  prior  to  the  determination  by  this  Court  of  the 
validity  thereof,  would  deprive  Petitioner  of  liberty  and 
property  without  due  process  of  law.  Once  Philadelphia 
Company  had  disposed  of  the  properties  named  in  the 
Order  and  had  itself  dissolved,  it  could  not  later  reacquire 
them  nor  resume  its  existence  if  it  should  subsequently 

I 

i 
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be  determined  that  the  Order  was  invalid.  Under  snch 
circumstances  the  denial  of  a  stay  wonld  certainly  deprive 
Petitioner  of  any  effective  judicial  review;  therefore,  to 
protect  the  subject  matter  of  the  present  litigation  pending 
appeal,  the  Order  appealed  from  should  be  stayed.  Other¬ 
wise,  the  appeal  will  be  rendered  nugatory. 

There  is  abundant  authority  to  the  effect  that,  under 
such  circumstances,  a  stay  should  be  granted.  Examples 
of  the  cases  in  question  are: 

Ex  parte  Young,  209  U.  S.  123,  52  L.  Ed.  714  (1908) 
Scripps-Howard  Radio  v.  Federal  Communications 
Commission,  316  U.  S.  4, 86  L.  Ed.  1229  (1942).  Janssen 
v.  Belding-Corticelli,  79  F.  2d  828  (C.  C.  A.  3rd,  1935). 

In  the  Scripps-Howard  case,  Mr.  Justice  Frankfurter 
said  (316  U.  S.  at  p.  10) : 

“If  the  administrative  agency  has  committed  errors 
of  law  for  the  correction  of  which  the  legislature  has 
provided  appropriate  resort  to  the  courts,  such  judicial 
review  would  be  an  idle  ceremony  if  the  situation  were 
irreparably  changed  before  the  correction  could  be 
made.” 

Section  10  (d)  of  the  Administrative  Procedure  Act 
(quoted  on  page  2  hereof)  incorporates  and  codifies  this 
rule  of  law.  Furthermore,  the  legislative  history  of  the 
Administrative  Procedure  Act  makes  it  abundantly  clear 
that  that  section  was  designed  to  apply  to  situations  such 
as  that  here  involved.  For  example,  in  the  report  of  the 
House  Judiciary  Committee,1  it  is  said : 

“This  section  permits  either  agencies  or  courts,  if 
the  proper  showing  be  made,  to  maintain  the  status  quo. 
The  section  is  in  effect  a  statutory  extension  of  rights 
pending  judicial  review,  although  the  reviewing  court 

1 H.  Rep.  No.  1980,  79th  Cong.  2nd  Sess.,  reprinted  in  Sen.  Doc. 
No.  248,  79th  Cong.  2nd  Sess.  at  page  277. 
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must  order  the  extension;  or,  to  put  the  situation  an¬ 
other  way,  statutes  authorizing  agency  action  are  to  be 
construed  to  extend  rights  pending  judicial  review 
and  the  exclusiveness  of  the  administrative  remedy  is 
diminished  so  far  as  this  section  operates.  While  the 
section  would  not  permit  a  court  to  grant  an  initial 
license,  it  provides  intermediate  judicial  relief  for 
every  other  situation  in  order  to  make  judicial  review 
effective.  The  authority  granted  is  equitable  and 
should  be  used  by  both  agencies  and  courts  to  prevent 
irreparable  injury  or  afford  parties  an  adequate  judi¬ 
cial  remedy.  Such  relief  would  normally,  if  not  always, 
be  limited  to  the  parties  complainant  and  may  be  with¬ 
held  in  the  absence  of  a  substantial  question  for  review. 
In  determining  whether  agency  action  should  be  post¬ 
poned,  the  court  should  take  into  account  that  persons 
other  than  parties  may  be  adversely  affected  by  such 
postponement  and  in  such  cases  the  party  seeking  post¬ 
ponement  may  be  required  to  furnish  security  to  pro¬ 
tect  such  other  persons  from  loss  resulting  from  post¬ 
ponement^ 

B.  Preparation  for  Compliance  with  the  Order  of  June  1, 
1948,  will  involve  great  expense  to  Petitioner. 

In  paragraphs  13  (b)  and  13  (d)  of  the  Petition  to  Stay, 

it  is  averred  as  follows: 

“b.  The  corporate  and  legal  proceedings  and  the 
burden  of  securing  the  necessary  administrative  ap¬ 
provals,  which  would  be  entailed  in  making  provision 
for  the  divestments  contemplated  by  the  Order  of  June 
1,  1948,  would  necessarily  impose  great  expense  upon 
Petitioner.  Should  it  be  determined,  in  the  proceedings 
initiated  by  the  Petition  to  Review,  that  the  Order  of 
June  1, 1948,  is  invalid,  such  expense  would  be  fruitless, 
would  constitute  a  waste  of  assets,  and  would  result  in 
irreparable  injury  to  Petitioner’s  security  holders  and 
to  the  users  of  the  public  services  provided  by  certain 
of  the  companies  in  the  Philadelphia  Company  system ; 

“d.  Consummation  of  any  of  the  steps  required  for 
compliance  with  the  Order  of  June  1,  1948  will  disrupt 
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many  important  operations  of  the  Philadelphia  Com¬ 
pany  system  by  requiring  changes  in  existing  proce¬ 
dures,  job  assignments,  administrative  functions  and 
methods  of  operation.  This  is  particularly  true  in  view 
of  the  extensive  use  of  joint  personnel  and  facilities 
by  the  various  companies  in  the  system 

These  averments  of  fact  were  not  denied  by  the  Commission 
in  its  Answer. 

If  a  stay  is  not  granted  promptly,  Petitioner  and  the 
Philadelphia  Company  group  will  be  in  the  position  of  hav¬ 
ing  to  undertake  immediately  preparations  for  compliance 
with  the  Order  of  June  1,  1948.  While  it  is  impossible  to 
determine,  in  advance,  the  exact  dollar  amount  of  the  costs 
involved,  it  is  nonetheless  clear  that  substantial  amounts  of 
money  and  enormous  amounts  of  time  and  effort  would 
have  to  be  spent  in  making  plans  for  the  dissolution  of 
Philadelphia  Company  and  the  dismemberment  of  what  the 
Commission  refers  to  as  4 ‘the  $370,000,000  holding  company 
system,  which  supplies  electric,  gas  and  transportation 
services  in  the  City  of  Pittsburgh,  Pennsylvania,  and  its 
surrounding  area.  ’ 91  It  is  likewise  clear  that  if  the  Order 
of  June  1,  1948,  is  found  to  be  invalid,  such  expenditure 
would  be  fruitless  and  would  constitute  a  waste  of  assets, 
costly  as  well  to  Petitioner  and  its  security  holders  as  to 
the  users  of  the  public  services  provided  by  certain  of  the 
companies  in  the  Philadelphia  Company  system. 

In  Louisville  &  Nashville  Railroad  Co.  v.  U.S.,  227  Fed. 
273  (D.C.,  M.D.,  Tenn.,  1915),  enforcement  of  an  order  of 
the  Interstate  Commerce  Commission  was  stayed,  pending 
appeal,  upon  a  showing  of  similar  injury  to  petitioners  who 
were  seeking  review  of  the  order.  In  a  per  curiam  opinion* 
the  court  there  said  (227  Fed.  at  275) : 

“It  further  appears  from  the  affidavits  submitted  by 
the  petitioners,  which  are  not  controverted,  that  in  the 


1  Holding  Company  Act  Release  No.  8242- A,  June  2,  1948. 
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event  the  decree  of  this  court  denying  the  injunction 
prayed  by  the  petitioners  and  dismissing  their  bill 
should  be  reversed  by  the  Supreme  Court,  a  great  and 
irreparable  injury  would  in  the  meantime  have  re¬ 
sulted  to  the  petitioners  by  reason  of  the  diversion  of 
part  of  their  traffic  entering  and  leaving  Nashville  by 
competing  railroads  enabled  to  obtain  access  to  local 
industries  on  their  lines  through  the  enforcement  of  the 
order  of  the  Interstate  Commerce  Commission,  and  the 
expense  and  disturbance  of  their  business  caused  by 
changing  their  former  practices  in  the  meantime  so  as 
to  comply  with  the  order  of  the  Commission  and  the 
publication  of  new  tariffs.  And,  on  the  other  hand,  it 
does  not  clearly  appear  that  any  particular  individuals 
would  suffer  material  financial  injury  in  the  event  the 
order  of  the  Commission  is  stayed  for  a  short  time  so 
as  to  enable  the  petitioners  to  perfect  their  appeal  and 
to  present  to  the  Supreme  Court  an  application  for  a 
preliminary  suspension  order  of  the  Commission  pend¬ 
ing  the  hearing  of  the  appeal  in  the  Supreme  Court, 
in  accordance  with  the  practice  recognized  in  Omaha 
Street  Railway  v.  Interstate  Commission ,  222  U.S.  582, 
583,  32  Sup.  Ct.  833,  56  L.Ed.  324/ ’  (emphasis  sup¬ 
plied.)  i 

The  expense  and  disturbance  of  their  business  which  Peti¬ 
tioner  and  the  Philadelphia  Company  group  would  suffer, 
in  the  absence  of  a  stay,  appear  to  be  as  serious  as  the  ex¬ 
pense  and  disturbance  of  the  business  of  petitioners  in  the 
Louisville  &  Nashville  Railroad  Compaavy  case. 

I 

The  same  factors  were  cited,  among  others,  in  Merchants 
Warehouse  Company  v.  U.  S 283  U.  S.  501,  75  L.  Ed.  1227 
(1931),  where  the  Supreme  Court  approved  the  exercise  of 
discretion  by  a  three-judge  district  court  in  staying  the 
effect  of  an  order  of  the  Interstate  Commerce  Commission 
pending  appeal.  Speaking  for  the  court,  Mr.  Justice  Stone 
there  said  (283  U.  S.  at  513,  75  L.  Ed.  at  1238)  :  i 

i 

‘‘The  court  below  was  within  the  limits  of  its  discre¬ 
tionary  power  in  staying  the  Commission’s  order  pend¬ 
ing  the  appeal.  The  practice  complained  of  was  of  long 
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standing,  entered  into,  so  far  as  appears,  in  good  faith, 
at  a  time  when  the  discrimination,  if  it  existed,  was 
much  less  serious  than  at  present,  and  before  the  pres¬ 
ent  prohibitions  against  such  discriminations.  Its  legal¬ 
ity  now  is  not  free  from  doubt,  as  is  indicated  by  the 
fact  that  the  judges  of  the  court  below  were  not  unani¬ 
mous.  The  immediate  enforcement  of  the  order  if  the 
judgment  below  were  not  affirmed  here  would  have  re¬ 
sulted  in  a  serious  and  unnecessary  disturbance  of  a 
course  of  business  affecting  not  alone  the  parties  to  this 
litigation,  but  the  patrons  of  the  various  warehouses, 
which  the  court  below  found  would  be  irreparable. 
These  considerations,  taken  together,  were  sufficient  to 
call  for  the  exercise  of  its  discretion.  Cf.  Virginian  R. 
Co.  v.  United  States ,  272  IT.  S.  658,  672,  71  L.  Ed.  463, 
471,  47  S.  Gt.  222.”  (Emphasis  supplied.) 

Other  factors  common  to  the  Merchants  case  and  to  the 
instant  proceeding  are  the  length  of  time  during  which  the 
practices  complained  of  by  the  administrative  agency  have 
been  in  effect,  and  the  fact  that  they  were  entered  into  in 
good  faith,  and  that  they  were  then  legal.  Whatever  may  be 
the  impact  of  the  Act  upon  the  Philadelphia  Company  hold¬ 
ing  company  system,  the  fact  still  remains  that  it  is  a  long- 
established  system,  put  together  in  good  faith  to  coordinate 
electric,  gas  and  transportation  services  in  Pittsburgh  and 
its  immediate  vicinity,  and  the  legality  of  which  was,  at  that 
time,  completely  beyond  question. 

The  great  expense  of  the  corporate,  legal  and  administra¬ 
tive  proceedings  necessary  in  making  provision  for  the  di¬ 
vestments  and  dissolution  directed  by  the  Order  of  June  1, 
1948,  as  well  as  the  disruption  in  important  operations 
caused  by  changes  in  existing  procedures,  job  assignments, 
administrative  functions  and  methods  of  operation,  will  con¬ 
stitute  “a  serious  and  unnecessary  disturbance  of  a  course 
of  business  affecting  not  alone  the  parties  to  this  litigation, 
but  the  patrons  of  the  various”  businesses  in  the  Philadel¬ 
phia  Company  holding  company  system ;  such  a  disturbance 
is  as  irreparable  in  this  case  as  it  was  in  the  Merchants  case. 


I 


11 


C.  A  Stay  is  Required  for  the  Protection  of  the  Public 
Interest. 

In  paragraph  13  (c)  of  the  Petition  to  Stay,  it  is  averred 
as  follows: 

“c.  The  functioning  of  the  electric,  gas  and  trans¬ 
portation  businesses  in  the  Philadelphia  Company 
holding  company  system,  essential  to  the  numerous 
persons  and  businesses  dependent  thereupon  in  the 
Pittsburgh  area,  would  be  adversely  affected  in  that 
substantial  time  and  effort  of  the  officers  and  numer¬ 
ous  employees  of  certain  of  the  companies  in  that 
system  would  be  diverted  from  their  normal  duties  to 
making  and  executing  plans  for  complying  with  the 
Order  of  June  1,  1948 ;” 

These  averments  of  fact  were  not  denied  by  the  Commis¬ 
sion  in  its  Answer. 

Reference  is  also  made  to  the  averments  quoted  in  B 
hereof  with  respect  to  the  disruption  in  operations,  which 
averments  were  likewise  not  denied  by  the  Commission. 

If  the  Order  is  invalid,  the  injury  to  the  public  resulting 
by  reason  of  the  undisputed  facts  abovementioned  would 
be  utterly  unwarranted.  In  this  type  of  a  situation,  it  is 
settled  that  the  safekeeping  of  such  public  interest  is  en¬ 
trusted  to  the  courts.  Thus  in  Virginian  Railway  Co.  v. 
System  Federation ,  300  U.S.  515  (1937),  the  Court  through 
Mr.  Justice  Stone  said  (300  U.S.  at  552) : 

“Courts  of  equity  may,  and  frequently  do,  go  much 
farther  both  to  give  and  withhold  relief  in  furtherance 
of  the  public  interest  than  they  are  accustomed  to  go 
when  only  private  interests  are  involved.  Pen/fisyl- 
vania  v.  Williams,  294  U.  S.  176, 185 ;  Central  Kentucky 
Gas-  Co.  v.  Railroad  Commission  290  U.  S.  264,  270-273; 
Harrisonville  v.  W.  S.  Dickey  Clay  Co.,  289  U.  S.  334, 
338;  Beasley  v.  Texas  &  Pacific  Ry.  Co.,  191  U.  S<  492, 
497 ;  Joy  v.  St.  Louis,  supra  47 ;  Texas  &  Pacific  Ry.  Co. 
v.  Marshall,  136  U.  S.  393, 405-406 ;  Conger  v.  New  York, 
W.  S.  &  B.  R.  Co.,  120  N.  Y.  29,  32,  33 ;  23  N.  E.  983  . . 
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It  follows  that,  aside  from  the  interest  of  Petitioner,  this 
Court  should  grant  a  stay  in  order  to  protect  the  public 
interest 

D.  Denial  of  a  stay  would  involve  many  administrative 
proceedings  which  may  be  unnecessary  and  which  may 
cause  great  confusion. 

In  paragraph  13  (e)  of  the  Petition  to  Stay,  it  is  averred 
as  follows : 

“e.  Effectuating  the  divestments  and  the  dissolu¬ 
tion  of  Philadelphia  Company  directed  by  the  Order  of 
June  1,  1948  would  require  numerous  applications  and 
declarations  to  the  Commission  under  the  Act.  In  the 
event  that  the  Order  of  June  1, 1948  should  be  set  aside 
as  a  result  of  the  Petition  to  Review,  the  orders  of  the 
Commission  approving  or  disapproving  such  applica¬ 
tions  and  declarations  may  have  to  be  set  aside.” 

These  averments  were  not  denied  by  the  Commission  in  its 
Answer.  The  applications  and  declarations  in  question 
are  required  to  be  made  by  virtue  of  Sections  6,  7,  9  and  10 
of  the  Act 

Manifestly,  if  the  Order  here  in  question  is  held  to  be 
invalid,  the  time  and  effort  spent  in  connection  with  such 
proceedings  would  be  completely  wasted,  and  in  addition 
great  confusion  would  result  from  reopening  such  pro¬ 
ceedings,  setting  aside  orders,  restoring  parties  to  their 
original  positions,  etc. 

In  these  respects  the  position  of  Petitioner  here  is  much 
the  same  as  that  of  the  trustees  of  Pittsburgh  Railways  in 
Philadelphia  Co.  v.  S.E.C.,  82  App.  D.C.  335,  164  F.  2d  889 

(1947),  cert,  den . U.S . ,  92  L.  Ed.  (Adv.)  351 

(1948),  where  this  Court,  over  objection  by  the  Commission, 
stayed  the  operation  of  an  order  of  the  Commission.  In 
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its  opinion  there,  this  Court,  through  Associate  Justice 
Stephens,  said  (82  App.  D.C.  at  348, 164  F.  2d  at  902) : 

“  .  .  .  The  trustees,  that  is  to  say,  will  have  be&n 
obliged  on  the  one  hand  either  to  conform  to  such  pro¬ 
visions  or  to  make  applications  to  the  Commission  for 
approval  of  proposed  action,  or,  on  the  other  hand,  to 
litigate  before  the  Commission  questions  of  the  applica¬ 
bility  of  such  provisions.  Thereby  the  time  and  effort 
of  the  trustees  will  have  been  expended  and  expenses 
incurred;  and  the  time  and  effort  of  the  Commissibn 
will  also  have  been  called  upon.  And,  if  the  Commis¬ 
sion’s  order  is  set  aside,  all  of  this  will  have  been  fruit¬ 
less  and  confusion  will  result.  The  Commission’s 
approval  or  disapproval  of  applications  may  have  to 
be  withdrawn ;  orders  and  declarations  of  the  Commis¬ 
sion  may  have  to  be  set  aside.  ”  j 

The  factors  leading  this  Court  to  grant  the  stay  in  Phil¬ 
adelphia  Company  v.  S.E.C.,  supra ,  are  equally  persuasive 
to  the  effect  that  the  stay  should  be  granted  in  this  case. 

E.  The  Granting  of  a  Stay  Can  Cause  No  Harm  to  Any 
Public  or  Private  Interest. 

In  paragraph  14  of  the  Petition  to  Stay,  it  is  averred  as 
follows :  I 

“No  harm  to  the  public  interest  or  to  Petitioner’s 
security  holders,  or  to  consumers  will  result  from  the 
stay  prayed  for,  pending  decision  upon  the  Petition  to 
Review.  On  the  contrary,  even  if  the  Order  of  June  1, 
1948  shall  be  sustained  on  review,  the  result  of  the 
granting  of  a  stay  will  be  merely  that  compliance  with 
such  Order  will  have  been  delayed.  This  delay  will  hive 
been  accompanied  by  no  expenditure  of  time,  effort  or 
expense  on  the  part  either  of  Petitioner  or  of  the  Com¬ 
mission.  Moreover,  the  probable  period  of  time  to  be 
occupied  by  the  review  and  its  disposition  will  be,  rela¬ 
tively,  but  a  minor  extension  of  the  time  already  elapsed 
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since  the  passage  of  the  Act  in  1935  and  since  the  insti¬ 
tution  of  the  Section  11(b)  (1)  proceedings  in  1940.” 

These  averments  were  not  denied  by  the  Commission  in 
its  Answer.  In  addition,  it  should  be  particularly  noted  that, 
ever  since  the  passage  of  the  Act  in  1935  Petitioner  has 
contended  that  the  Philadelphia  Company  holding  company 
system  conformed  to  the  standards  of  the  Act.  Furthermore, 
the  Commission  instituted  no  Section  11(b)(1)  proceeding 
against  the  Philadelphia  Company  system  until  1940 ;  it  in¬ 
stituted  no  Section  11(b)  (2)  proceeding  against  the  Phila¬ 
delphia  Company  until  December  5,  1946;  and  it  was  not 
until  June  1,  1948  that  the  Commission  issued  any  order 
against  any  company  in  the  Philadelphia  Company  holding 
company  system  requiring  any  divestments  or  dissolution  or 
other  steps  to  be  taken  to  comply  with  Section  11(b)  of  the 
Act 

In.  the  light  of  the  abovementioned  facts,  it  will  be  seen 
that  the  present  case  is  parallel  to  Philadelphia  Company  v. 
S.  E.  C.,  supra ,  where  this  court  said  (82  App.  D.  C.  at  348, 
164  F.  2d  902) : 

“*  *  •  if  the  order  of  the  Commission  shall  be  sus¬ 
tained  in  the  review,  the  only  untoward  result  of  the 
issuance  of  a  stay  will  be  that  the  Commission  will  have 
been  delayed,  during  the  pendency  of  the  review,  in  the 
institution  of  Section  11(f)  hearings  for  the  approval 
of  a  reorganization  plan  and  of  possible  correlation — on 
account  of  the  guarantee  relationship  existing  between 
Philadelphia  and  Pittsburgh  and  its  underliers — of  such 
hearings  with  integration  proceedings  under  Section  11 
(b)  of  the  Act  in  respect  of  Philadelphia  and  its  sub¬ 
sidiaries.  But  this  delay  will  have  been  accompanied  by 
no  expenditure  of  time  or  effort  or  outlay  of  expense 
on  the  part  of  either  trustees  or  the  Commission.  More¬ 
over,  the  probable  period  of  time  to  be  occupied  by  the 
review  and  its  disposition  will  be,  relatively,  but  a 
minor  extension  of  the  already  extended  reorganization 
proceedings.” 


The  factors  influencing  the  stay  in  Philadelphia  Company 
v.  S.  E.  C.  should  equally  prevail  in  the  present  case. 

j 

H.  REPLY  OP  PETITIONER  TO  ANSWER  OF 
SECURITIES  Ain)  EXCHANGE  COMMISSION. 

[ 

As  heretofore  pointed  out,  the  Commission’s  Answer 
is  in  substance  a  legal  brief  advancing  arguments  against 
the  granting  of  the  stay.  Petitioner  believes  that  all  such 
arguments  are  fallacious  and  unsound.  Petitioner  will 
reply  to  the  Commission’s  arguments  in  the  same  order 
as  they  appear  in  the  Commission’s  Answer. 

1.  The  Commission  argues  that  the  stay  should  not  be 
granted  because  the  Order  under  review  imposes  “no 
sanction  or  present  threat  of  sanction.” 

i 

It  is  true  that,  so  far  as  criminal  penalties  are  concerned, 
violations  of  Section  11(e)  are  exempted  from  the  oper¬ 
ation  of  Section  29  of  the  Act.  However,  Section  11(b) 
makes  it  the  duty  of  the  Commission  “as  soon  as  practi¬ 
cable  ...  to  require  by  order  ...”  that  holding  companies 
and  their  subsidiaries  do  certain  things;  Section  11(c)  of 
the  Act  provides  that  any  Section  11(b)  order  “shall  be 
complied  with  within  one  year  from  the  date  of  such 
order.”  In  case  of  non-compliance  within  such  period, 
Section  11(d)  permits  the  Commission  to  apply  to  a  court 
to  enforce  compliance  with  a  Section  11(b)  order;  in  such 
proceeding  the  court  may  take  exclusive  jurisdiction  and 
possession  of  the  companies  involved  and  their  assets,  the 
court  may  appoint  a  trustee  to  hold  or  administer  the 
assets  so  possessed,  and  the  Commission  itself  may  be  ap¬ 
pointed  as  sole  trustee.  Under  Section  18(f),  the  Commis¬ 
sion  may  apply  to  a  court  for  an  injunction  to  enforce 
compliance  with  such  order. 

Surely  these  statutory  provisions  impose  very  heavy 
sanctions  upon  Petitioner  in  that,  if  Petitioner  has  not 
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complied  with  the  Order  within  the  one  year  period,  it 
may  suddenly  find  a  trustee  in  possession  of  the  companies 
in  the  Philadelphia  Company  system  and  of  all  their  assets, 
or  find  an  injunction  directing  immediate  sale  or  other  dis¬ 
position  of  such  assets.  The  mere  fact  that,  to  compel 
compliance  with  the  Order  of  June  1,  1948,  the  Commission 
must  resort  to  a  separate  proceeding  in  a  court  is  of  no 
significance.  The  Order  of  June  1,  1948  is  just  as  self- 
operating  as  any  decree  of  a  court  of  equity  where,  in  case 
of  violation,  separate  application  must  be  made  to  a  court 
to  enforce  compliance  therewith.  Under  these  circum¬ 
stances,  to  say  that  the  Order  of  the  Commission  imposes 
“no  sanction  or  present  threat  of  sanction’ ’  is  idle  talk 
with  no  foundation  in  fact  or  in  law. 

The  Commission  itself  has  given  immediate  import  to 
its  order  of  June  1,  1948  as  is  evidenced  by  its  language: 
“IT  IS  ORDERED  ....  that  Philadelphia  Company  dis¬ 
pose  of  its  natural  gas  properties  .  .  .  and  terminate  its 
relationship  with  the  following  companies  .  .  .  that  Phila¬ 
delphia  Company  take  appropriate  steps  ...  to  liquidate 
and  dissolve  .  .  .,”  and  particularly  by  the  unequivocal 
language  of  the  Order  ■wherein  “IT  IS  FURTHER  OR¬ 
DERED  that  this  order  shall  be  effective  immediately  upon 
its  issuance.”  The  Order  of  June  1,  1948  thus  is  clear  on 
its  face  both  as  to  what  Petitioner  is  required  to  do  and  as 
to  when  it  is  required  to  do  it. 

It  follows  that  the  Order  is  self-operating,  both  by  rea¬ 
son  of  the  commands  of  the  Order  and  of  the  command 
of  the  Act. 

The  fact  is  that,  with  this  “sword  of  Damocles”  hanging 
over  its  head,  arising  out  of  the  imminence  of  injunction, 
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appointment  of  a  trustee1  and  the  seizure  of  its  property, 
Petitioner  is  in  grave  risk  if  it  waits  until  the  end  of  the 
period  for  compliance  specified  in  Section  11(c)  before 
preparing  to  comply  with  the  Order  of  June  1,  1948. 

If  the  stay  is  not  granted,  Petitioner  will  be  under  com¬ 
pulsion  to  proceed  at  once  to  comply  with  the  Order  here 
under  review,  and  such  immediate  procedure  will  involve 
irreparable  injury  to  Petitioner.  In  Paragraph  13  of  the 
Petition  to  Stay  Petitioner  avers  the  facts  which  will  cause 
irreparable  injury  to  it  if  the  Order  is  not  stayed.  It  is 
significant  that  the  Commission  in  its  Answer  did  not  deny 
the  existence  or  extent  of  such  injury. 

The  Commission  states  in  its  Answer:  | 

“With  one  minor  exception  all  of  the  very  substantial 
accomplishments  in  compliance  with  Section  11(b) 
have  been  by  action  taken  or  application  of  the  hold¬ 
ing  company  managements  for  approval  of  the  acts 
in  question/  ’ 

j 

However,  the  Commission  fails  to  point  out  that  such  appli¬ 
cation  has  been  filed  in  practically  every  instance  either 
after  the  affirmance  or  review  of  a  Section  11(b)  order  or 
after  the  entry  of  a  Section  11(b)  order  from  which  no 
appeal  was  taken.  j 

The  Commission  also  suggests  that  such  applications  by 
the  management  were  “voluntary”,  and  that  the  grant  of 

1  The  Commission  in  its  Answer  points  out  that  under  Section  11 
(d)  of  the  Act  its  enforcement  order  may  provide  for  the  appoint¬ 
ment  of  an  independent  trustee.  However,  the  Commission  fails 
to  state  that  under  this  subsection  the  Commission  itself  may  be 
appointed  as  sole  trustee.  In  case  of  such  appointment,  the  result 
would  be  that  the  Commission  would  not  only  have  possession  of 
the  property  of  Petitioner,  but  also  would  have  charge  of  direct¬ 
ing  the  litigation  to  contest  the  validity  of  its  own  order.  In  such 
circumstances,  the  appointment  of  a  trustee,  occasioned  by  the 
failure  of  Petitioner  to  comply  with  an  Order  (the  very  validity 
of  which  is  being  challenged),  would  deprive  Petitioner  of  liberty 
and  property  without  due  process  of  law. 
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a  stay  would  “impede  voluntary  compliance  on  the  part 
of  petitioners  should  they  be  so  minded.”  It  is  quite  evi¬ 
dent  that  proposals  by  management  under  the  heavy  pres¬ 
sure  which  the  Commission  can  exert  after  the  entry  or 
affirmance  of  a  Section  11(b)  order,  or  after  capitulation  by 
holding  companies  to  demands  of  the  Commission,  are  not 
“voluntary”  in  any  ordinary  sense  of  the  term.  The  Com¬ 
mission  recognizes  this  fact  by  its  use  of  quotes  on  page  4 
of  its  Answer  in  mentioning  such  “voluntary”  proposals. 

The  Commission’s  solicitude  concerning  possible  impedi¬ 
ments  which  the  requested  stay  may  be  in  the  way  of 
voluntary  compliance  on  the  part  of  the  petitioners  “should 
they  be  so  minded”  is  a  highly  imaginative  factor  which 
should  have  no  weight  in  determining  whether  or  not  Peti¬ 
tioner  is  entitled  to  relief  from  the  irreparable  injury  which 
it  would  suffer  if  a  stay  were  not  granted.  The  fact  is  that 
Petitioner  firmly  believes  that  the  Philadelphia  Company 
holding  company  system  as  presently  constituted  complies 
completely  with  all  the  standards  of  Section  11(b)  of  the 
Act. 

The  Commission  further  argues  that  the  Order  of  June  1, 
1948  should  not  be  stayed  but  should  remain  in  full  force 
and  effect  so  that  “constant  pressure”  should  be  exerted 
on  Petitioner  to  comply  with  the  Order  of  June  1, 1948,  and 
that  such  pressure  should  even  be  continued  while  such 
order  is  pending  on  review.  In  this  connection  the  Com¬ 
mission  further  says  that: 

“*  *  *  it  is  not  a  proper  function  of  a  judicial  stay 
pending  review'  •  *  *  to  advise  petitioners,  pending  a 
ruling  on  the  merits,  that  they  should  not  give  w'eight 
to  the  Commission’s  determination  of  what  the  Act 
requires  ...” 

Petitioner  has  always  asserted  that  the  Philadelphia  Com¬ 
pany  holding  company  system  as  presently  constituted  does 
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comply  completely  with  all  the  standards  of  Section  11(h) 
of  the  Act,  and  the  reasons  set  ont  in  the  Petition  to  Review 
indicate  the  probable  merits  of  Petitioner’s  claim  that  the 
Order  is  invalid.  Under  these  circumstances  it  is  a  proper 
function  of  this  Conrt  to  stay  the  administrative  order  here¬ 
in  involved  pending  judicial  reviewr  thereof,  so  that  Peti¬ 
tioner  will  be  relieved  of  irreparable  injury  which  it  would 
otherwise  suffer,  particularly  since  such  injury  arises  in 
large  part  from  the  indirect  pressure  resulting  from  tlje 
Commission’s  determination  here  under  challenge.  It  is 
precisely  for  the  relief  of  such  injury  that  the  Court  should 
grant  the  stay  in  order  to  preserve  the  status  quo  pending 
review.  Ex  parte  Young,  209  U.  S.  123  (1908),  Scripps- 
Howard  Radio  v.  Federal  Communications,  316  U.  S.  4 
(1942).  I 

The  Commission  also  argues  in  effect  that  it  was  the  con¬ 
gressional  intent  in  enacting  the  Act  to  exert  * 1  constant 
pressure”  upon  Petitioner1  to  comply  with  the  Commis¬ 
sion’s  order  even  “in  advance  of  determination  on  the 
merits.”  Manifestly,  there  was  no  such  intent.  The  only 
pressure  intended  to  be  exerted  is  that  arising  after  an 
order  has  been  determined  to  be  valid.  To  hold  that  such 
pressure  should  arise  out  of  an  order  the  validity  of  which 
is  being  challenged  on  review,  would  deprive  Petitioner  of 
any  effective  judicial  review  of  the  Order  here  involved^ 

1  In  footnote  4  on  page  5  of  the  Commission’s  Answer,  it,  is 
stated  that  “Even  prior  to  the  order  under  review,  it  was  repre¬ 
sented  to  the  Commission  on  behalf  of  Petitioners  that  a  number 
of  steps  within  the  Philadelphia  Company  system  are  to  be  taken 
voluntarily  for  the  purpose  of  simplification.’ ’  and  that  these  pro¬ 
posals  “have  not  been  passed  on  by  the  Commission.”  Other  than 
the  proposals  mentioned  in  or  contemplated  by  the  Section  11(e) 
Plan  before  the  Commission  in  the  present  proceeding,  no  such 
representations  have  been  made  to  the  Commission  on  behalf  of 
Petitioner.  As  to  the  Section  11(e)  plan  it  is  to  be  noted  that^  in 
the  proceedings  here  under  review  the  Commission  found  “that  the 
Company’s  plan  would  not  constitute  compliance  with  the  require¬ 
ments  o f  Sections  11(b)(1)  and  11(b)(2).” 


I 

i 

i 
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By  way  of  summary  the  Commission’s  argument  on  this 
first  point  is  tantamount  to  saying  that  a  stay  should  not 
be  granted  because  it  might  remove  pressure  upon  Peti¬ 
tioner  to  take  the  action  ordered  by  the  Commission.  How¬ 
ever  the  taking  of  such  action  would  cause  the  case  to  be¬ 
come  moot.  Obviously  the  very  function  of  a  stay  is  to  pre¬ 
serve  the  status  quo,  and  thereby  to  prevent  the  issues  from 
becoming  moot. 

2.  The  Commission  argues  that  the  stay  should  be  denied 
because  Petitioner  has  not  applied  to  the  Commission  for 
an  extension  under  Section  11(b)  of  the  Act  and  therefore 
has  not  exhausted  its  administrative  remedies.  It  is  sig¬ 
nificant  that  in  quoting  Section  11(c),  the  Commission  omits 
a  very  vital  and  important  part  of  the  language  of  that  sec¬ 
tion.  The  section  reads  in  full  as  follows : 

“Any  order  under  subsection  (b)  shall  be  complied 
with  within  one  vear  from  the  date  of  such  order;  but 
the  Commission  shall,  upon  a  showing  ( made  before  or 
after  the  entry  of  such  order)  that  the  applicant  has 
been  or  will  be  unable  in  the  exercise  of  due  diligence  to 
comply  with  such  order  within  such  time ,  extend  such 
time  for  an  additional  period  not  exceeding  one  year  if 
,  it  finds  such  extension  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or  con¬ 
sumers.”  (Emphasis  supplied.) 

The  Commission  failed  to  quote  the  emphasized  portion  of 
the  section. 

It  is  quite  evident  that  this  Section  is  not  applicable  in 
the  present  proceeding  because  it  is  in  no  sense  the  equiv¬ 
alent  of  a  power  to  stay  an  order  pending  judicial  review. 
This  Section  only  comes  into  play  at  such  time  as  it  becomes 
evident  that  compliance  cawnot  be  accomplished  in  the  exer¬ 
cise  of  due  diligence  within  the  original  period  prescribed 
by  the  Section.  It  follows  that  it  cannot  be  said  that  Peti- 
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tioner,  by  not  applying  to  the  Commission  under  this  Sec-  j 
tion,  has  not  exhausted  its  administrative  remedies. 

j 

The  Commission  further  argues  that  by  Section  11(c) 
Congress  itself  has  prescribed  the  time  within  which  orders 
under  Section  11(b)  are  required  to  be  complied  with,  and 
that  this  Court  cannot  enlarge  that  time  by  any  stay  order. 
In  view  of  the  fact  that  Section  24  (a)  gives  the  right  to 
persons  aggrieved  by  an  order  of  the  Commission  to  have 
a  judicial  review  thereof  in  order  to  test  its  validity,  and 
in  view  of  the  fact  that  Section  11(c)  gives  a  period  of  one 
year  for  compliance  with  an  order  of  the  Commission  under 
Section  11(b),  Petitioner  asserts  that  it  was  the  Congres¬ 
sional  intent,  in  all  but  the  exceptional  case,  that  the  one- 
year  period  for  compliance  should  begin  to  run  from  the 
date  of  the  final  order  of  the  Court  determining  its  validity. 
To  hold  otherwise  would  in  effect  deprive  Petitioner  of  any 
adequate  and  effective  judicial  review  and  would  deprive 
it  of  liberty  and  property  under  the  Fifth  Amendment.  ! 

Despite  the  Commission’s  argument  that  Congress  itself 
has  prescribed  the  time  for  compliance  with  Section 
11  (b)  (1)  orders,  the  Commission  also  argues  that,  even 
if  the  order  is  not  complied  with  within  the  one-year  period 
(or  the  two-year  period,  if  the  original  period  is  extended), 
Petitioner  still  is  not  hurt  because  of  the  Commission’s 
policy  to  exercise  a  discretion  (which  it  ‘ ‘believes”  it  has) 
to  refrain  from  seeking  an  enforcement  order  under  Section 
11  (d).  As  to  this  policy  there  is  no  certainty  that  the 
Commission  may  continue  such  policy  when  the  present 
proceeding  is  finally  decided,  nor  is  there  any  certainly 
that,  as  applied  to  Petitioner,  the  Commission  will  then 
apply  the  policy  and  refrain  from  seeking  enforcement. 
Petitioner  does  stress  the  fact,  however,  that  because  it 
now  has  such  a  policy  the  Commission  in  effect  recognizes 
the  Congressional  intent  (which  Petitioner  asserts  is  mani- 
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fest  in  the  Act)  namely,  that  a  reasonable  time  after  the 
validity  of  the  Order  is  finally  determined  should  be  al¬ 
lowed  for  compliance  therewith. 

The  language  of  Section  11  (c)  is  unequivocally  to  the 
effect  that  there  is  an  initial  period  of  one  year  for  com¬ 
pliance,  with  a  possible  extension  “not  exceeding  one 
year”  in  cases  of  inability  to  comply;  this  language  cer¬ 
tainly  prohibits  the  Commission  from  granting  a  greater 
extension.  While  the  Commission  states  that  its  policy  is 
to  circumvent  this  Section  and  to  grant  longer  periods  for 
compliance  by  merely  “refraining”  from  seeking  an  en¬ 
forcement  order  under  Section  11(d),  yet  the  Answer  does 
not  point  to  any  statutory  source  for  the  discretion  which 
the  Commission  “believes”  it  has.  The  inconsistency 
between  the  obvious  intent  of  the  statute  and  the  Commis- 
sion’s  interpretation  of  the  statute  can  be  resolved  only 
by  taking  the  view  that  in  the  case  of  an  order  which  is 
under  judicial  review,  the  one-year  period  is  intended  to 
run  from  the  date  that  the  Order  becomes  final,  by  affirm¬ 
ance  on  appeal. 

The  tenor  of  the  Commission’s  argument  is  to  the  effect 
that  Petitioner,  in  lieu  of  applying  to  the  Court  for  a  stay, 
should  throw  itself  on  the  mercy  of  the  Commission  in  the 
hope  that  the  Commission  will  either  grant  a  one-year 
extension,  or  that  the  Commission  will  refrain  from  seeking 
an  enforcement  order.  This  is  small  solace  to  Petitioner 
in  view  of  the  Commission’s  attitude  toward  Petitioner 
during  the  entire  trial  and  hearing  of  the  present  case, 
during  which  the  Commission  consistently  indicated  its  un¬ 
willingness  to  grant  extensions  of  time  to  Petitioner  in  any 
respect;  and  it  is  also  small  solace  in  the  light  of  the  fact 
that  the  Commission  went  out  of  its  way  to  order  that  the 
“Order  shall  be  effective  immediately  upon  its  issuance,” 
and  Petitioner  secures  no  comfort  from  the  Commission’s 


view,  as  stated  in  its  Answer,  that  there  should  be  “a  con¬ 
stant  pressure”  on  Petitioner  to  comply  with  the  Order 
during  the  review  proceedings.  The  fact  that  the  Corn- 
mission  might  at  some  future  time  exercise  the  discretion 
it  claims  to  have  and  grant  an  extension  of  time  to  Pe¬ 
titioner,  or  that  the  Commission  might  refrain  from  en¬ 
forcing  the  Order,  is  no  relief  to  Petitioner  from  the  expense 
to  which  it  will  be  put  immediately  to  protect  itself  against 
the  very  real  risk  that  the  Commission  will  not  grant  the 
extension  or  refrain  from  enforcement. 

| 

The  practical  effect  of  the  Commission’s  interpretation 
of  the  Act  is  clearly  evident  if  we  contrast  the  position  of 
two  holding  companies,  one  of  which  contests  the  validity 
of  a  Section  11  (b)  order  by  a  petition  to  review,  the  other 
of  which  does  not  contest  the  order.  The  non-contesting 
company  would  receive  the  benefit  of  the  period  allowed  by 
Section  11(c)  for  compliance,  whereas  the  contesting  com¬ 
pany  would  be  deprived  of  that  period  either  in  its  entirety 
or  in  so  far  as  it  had  been  consumed  by  the  review  proceed¬ 
ings.  Construed  to  impose  such  a  penalty  Section  11 
would  be  of  doubtful  constitutionality  as  applied  to  the 
contesting  company:  Ex  parte  Young,  209  U.S.  123  (1908). 

The  Commission  also  suggests  that  the  stay  should  ndt 
be  granted  by  this  Court,  because  in  the  enforcement  pro¬ 
ceeding  instituted  under  Section  11(d)  Petitioner  coulfl 
secure  a  stay.  The  answer  to  this  argument  is  the  same 
as  the  answer  given  to  the  argument  that  the  Commission 
has  discretion  to  delay  enforcement  of  its  order. 

3.  Under  this  point  the  Commission  discusses  the  power 
of  this  Court  to  order  a  stay  if,  pending  review,  the  Com¬ 
mission  should  seek  to  institute  enforcement  proceedings 
in  a  district  court.  However,  the  Commission  fails  to  dis¬ 
cuss  the  situation  which  would  arise,  if  the  absence  of  a 
stay,  if  the  Commission  should  institute  such  an  enforce- 
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ment  proceeding  on  the  day  of  the  final  decision  on  review. 
As  snch  a  situation  is  a  distinct  possibility,  it  is  clear  that, 
unless  the  requested  stay  is  granted,  Petitioner  during  the 
pendency  of  the  review  proceedings  must  expend  consid¬ 
erable  time  and  effort  to  protect  itself  against  the  con¬ 
tingency  of  the  affirmance  of  the  Order  here  under  review 
(see  page  7  hereof). 

4.  The  Commission  argues  that  the  precedents  in  other 
cases  are  against  the  granting  of  the  stay  here  requested. 
So  far  as  Petitioner  can  ascertain,  in  all  the  cases  cited, 
there  was  no  separate  petition  to  stay,  the  prayer  for  a 
stay  being  merely  included  as  an  incidental  prayer  in  the 
petition  to  review,  and,  in  all  these  cases  the  petition  to 
stay  was  not  presented  in  advance  of  the  argument  on  the 
merits.  Furthermore  the  opinions  in  these  cases  do  not 
discuss  the  question  of  whether  or  not  the  stay  should  be 
granted,  the  opinions  being  confined  to  a  discussion  of  the 
merits. 

The  Commission’s  statement  that  denial  of  a  stay  is  not 
uniform  practice  under  the  Act  is  contradicted  by  the  ac¬ 
tion  of  this  Court  in  Philadelphia  Company  v.  S.E.C. ,  82 

App.  D.  C.  335,  164  F.  2d  889  (1947),  cert  den _ U.  S. 

_ ,  92  L.  EcL  (Adv.)  351  (1948),  wherein  this  Court 

granted  a  stay,  in  a  proceeding  to  review  an  order  issued 
under  the  Act  amending  the  Commission’s  Rule  XJ-49(c). 

5.  In  its  fifth  point,  the  Commission  argues  that  there 
is  no  occasion  for  ruling  upon  the  Petition  to  Stay  in  ad¬ 
vance  of  hearing  the  case  on  its  merits.  This  point  had 
already  been  discussed  in  the  prior  portions  of  the  fore¬ 
going  Brief  and  of  this  Reply. 

In  conclusion,  Petitioner  submits  that  there  will  be  great 
and  irreparable  injury  if  the  Petition  to  Stay  is  not  granted, 
and  that  the  Commission  has  shown  no  valid  reasons 
against  the  granting  of  such  a  stay. 
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Wherefore,  Petitioner  respectfully  requests  your  Honor¬ 
able  Court  to  stay  the  operation  and  effect  of  the  Order  of 
June  1,  1948,  pending  hearing  and  decision  of  the  issues 
raised  by  the  Petition  to  Review. 

Dated:  August  6,  1948. 


Clerkih  &  Hanseh,  I 
South  LaSalle  Street,  j 
Chicago,  Illinois,  j 

Attorneys  for  Petitioner. 
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Jurisdictional  Statement;  Statement  of  Case .  1 ! 

I 

L  JURISDICTIONAL  STATEMENT.  I 

The  Commission  instituted  proceedings  under  Sec¬ 
tions  11(b)  (1)  and  11(b)  (2)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  (the  “Act”)  against  various 
companies  including  Petitioners,  in  which,  on  June  1, 
1948,  the  Commission  entered  an  order  directing  Phil¬ 
adelphia  Company,  one  of  the  Petitioners,  to  dispose  of 
certain  of  its  properties  and  to  liquidate  and  dissolve. 
The  Commission  denied  a  rehearing  on  June  30,  1948. 
On  July  26,  1948  Petitioners  filed  with  your  Honorable 
Court  the  Petition  to  Review  here  involved,  challenging 
said  orders  of  June  1, 1948  and  June  30, 1948. 1 

The  jurisdiction  of  this  Court  to  review  said  orders 
is  based  upon  Section  24(a) 2  of  the  Act.  j 

Each  of  the  orders  of  June  1, 1948  and  June  30, 1948 
is  an  order  issued  by  the  Commission  under  the  Act; 
Petitioners  are  injured,  oppressed  and  deprived  of  legal 
rights  by  the  terms  of  said  orders,  and  are  therefore 
persons  “aggrieved  by”  said  orders;  Petitioners,  Petition 
to  Review  was  filed  “within  sixty  days  after  the  entry  of” 
the  orders;  and  in  said  petition  it  was  prayed  that,  inter 
alia,  the  orders  be  set  aside.  No  petition  to  review  has 
hitherto  been  filed  in  any  other  court  for  the  review  of 
the  orders;  and  the  Commission  has  not  entered  any 
order  in  any  respect  modifying  or  rescinding  the  orders. 

EL  STATEMENT  OF  CASE.3 

This  case  involves  proceedings  instituted  by  the 

xOn  page  2  hereof  Petitioners  give  the  appropriate  ref¬ 
erences  to  the  Joint  Appendix  where  the  proceedings  men¬ 
tioned  in  this  paragraph  may  be  found. 

Quoted  on  page  31  of  Pet.  App. 

sRule  17  (c)  (4)  of  the  Rules  of  this  Court  requires  “a  con¬ 
cise  statement  of  the  case  containing  cell  facts  material  to  the 
consideration  of  the  questions  presented.”  The  findings  and 
opinion  of  the  Commission  (2675a  to  2776a)  occupy  200  pages 
of  this  record.  Petitioners  have  challenged  many  of  the 
facts  found  by  the  Commission  on  the  ground,  inter  alia,  that 
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Commission  under  Section  11  (b) 1  of  the  Act  against  Pe¬ 
titioners  and  others.  After  answers  (87a),  hearings 
(203a  to  2192a)  and  argument,  the  Commission  filed  its 
findings  and  opinion  (2673a)  and  entered  an  order 
(2782a)  requiring  Philadelphia  Company  to  dispose  of 
its  natural  gas  properties  and  its  transportation  (street 
railway  and  bus)  properties,  and  thereafter  to  liquidate 
and  dissolve.  A  petition  for  rehearing  (2785a)  was 
denied  (2822a),  whereupon  Petitioners  filed  with  this 
Court  their  Petition  to  Review  said  orders  (2826a). 

Philadelphia  Company,2  a  Pennsylvania  corporation 
with  its  offices  in  Pittsburgh,  Pennsylvania,  has  operated 
as  a  holding  company  since  1899  (230a) .  Its  present  sys¬ 
tem  consists  of  an  electric  utility  business,  a  gas  utility 
business,  a  transportation  system,  and  certain  related 
non-utility  businesses  (229a,  248a  to  252a) .  All  of  its  op¬ 
erations  are  confined  to  the  Pittsburgh  district  in  western 
Pennsylvania  (P.  Ex.  7,  2243a),  except  for  certain  gas 
producing  and  transporting  operations  which  are  con¬ 
ducted  in  Kentucky  and  West  Virginia  purely  as  an  ad¬ 
junct  of  the  gas  distribution  operations  in  the  Pittsburgh 
district. 

Philadelphia  Company  began  business  in  Pittsburgh 
in  1884  (229a,  339a) ;  until  1899,  it  was  engaged  exclu- 


they  are  either  not  supported  by  substantial  evidence  or  are 
not  supported  by  any  evidence.  Manifestly,  it  is  impossible  in 
an  introductory  statement  of  the  case  for  Petitioners  to  state 
here  aU  the  facts  material  to  such  challenge.  Accordingly,  Peti¬ 
tioners  have  confined  themselves  in  their  statement  of  the  case 
to  presenting  the  nature  of  the  proceedings,  a  brief  statement 
of  the  operations  of  the  companies  involved,  and  a  statement 
of  the  nature  of  the  questions  here  involved. 

Quoted  on  page  27  of  Pet.  App. 

standard  Gas  owns  96.8%  of  the  common  stock  of  Phila¬ 
delphia  Company  (360a,  362a) .  The  remainder  of  the  capital 
stocks  of  Philadelphia  Company  (P.  Ex.  78,  Pet.  Ex.  Vol.  II) 
are  publicly  held  except  for  a  small  amount  of  common  stock 
owned  by  Standard  Power  which  is  the  parent  of  Standard 
Gas  (362a;  P.  Ex.  18,  Pet.  Ex.  Vol.  I). 
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sively  in  producing,  transporting  and  distributing  nat¬ 
ural  gas  in  the  Pittsburgh  area  (229a,  239a) ,  its  opera¬ 
tions  expanding  with  the  growth  of  the  business  ( 229a ) . 1 
In  1899  it  acquired  stock  control  of  an  electric  company 
and  a  street  railway  company  (230a),  and  thereafter 
to  the  present  time  it  has  been  continuously  a  holding 
company  as  to  electric,  gas  and  street  railway  operations 
(230a). 

i 

In  1899  the  electric  business  was  in  its  infancy 
(231a).  From  1899  until  the  present  time,  the  operations 
of  Philadelphia  Company’s  electric  subsidiary  have  ex¬ 
panded  greatly  through  growth,  mergers,  purchases, 
etc.  (238a).  Since  1913  Duquesne2  has  owned  and  oper¬ 
ated  all  of  the  electric  properties  of  the  system,  all  of 
which  are  situated  in  or  near  Pittsburgh  and  serve  that 
city  and  the  surrounding  territory,  having  approximate¬ 
ly  370,000  customers  in  1946  (275a).  I 

In  1899  the  street  railway  business  had  been  operat¬ 
ing  in  the  Pittsburgh  district  for  about  40  years,  and 
there  were  then  six  separate  and  independent  traction 
systems  operating  (231a  to  233a),  with  no  coordination 
between  them  (234a).  Through  the  efforts  of  Philadel¬ 
phia  Company,  the  six  systems  were  unified  by  1902 
into  one  system  (235a  to  236a),  operated  by  Pittsburgh 
Railways,  a  subsidiary  of  Philadelphia  Company;  since 
then  the  properties  have  been  operated  as  a  single  uni¬ 
fied  system  ( 237a ) .  Motor  Coach  was  organized  by  Phila¬ 
delphia  Company  in  1925,  in  order  to  operate  a  motor 
bus  service  which  would  supplement  the  street  railway 

Philadelphia  Company  continued  to  own  natural  gas 
properties  in  Pennsylvania  until  after  the  Commission’s  Order 
was  entered  (229a),  although  after  1923  it  did  not  operate 
them  (2457a) .  Shortly  after  June  30,  1948,  it  transferred  all 
its  natural  gas  properties  to  Equitable  Gas:  Philadelphia 
Company ,  Release  8326  (1948). 

2The  properties  of  more  than  150  electric  companies  have 
been  brought  into  the  system,  and  Duquesne’s  generating  ca¬ 
pacity  has  grown  from  60,000  kilowatts  in  1913  to  624,000 
kilowatts  in  1947  (238a,  248a). 


! 
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service  (244a),  which  service  has  continued  to  date 
(273a,  274a).  Pittsburgh  Railways  and  Motor  Coach 
went  into  reorganization  in  1938,  and  the  Trustees  were 
appointed  shortly  afterwards  (245a).  • 

The  natural  gas  business  of  the  system  also  expanded 
during  the  period  from  1899  to  date  ( 239a,  240a  to  243a ) . 
Eventually  the  gas  properties  of  the  system  became 
vested  in  the  following  companies:1 

Equitable  Gas,  primarily  a  gas  distribution  company 
in  Pittsburgh  with  operations  confined  to  Pennsylvania, 
purchasing  most  of  its  gas  from  Pittsburgh  and  West 
Virginia  ( 258a  to  263a ) ,  having  about  200,000  customers 
in  1946  (  259a),  of  whom  181,000  are  also  customers  of 
Duquesne  (1689a) ; 

Pittsburgh  and  West  Virginia /  primarily  a  gas 
transmission  company,  with  operations  confined  to  West 
Virginia,  purchasing  most  of  its  gas  from  Kentucky- 
West  Virginia  (264a,  265a,  306a,  309a) ; 

Kentucky-West  Virginia/  primarily  a  gas  producing 
company,  with  operations  confined  to  Kentucky  (268a), 
and  owning  large  and  valuable  gas  reserves  there  (214a 
to  242a,  451a  to  454a,  269a) . 


xAt  the  time  of  the  Order,  Philadelphia  Company  was  also 
a  “gas  utility  company”  by  reason  of  its  ownership  of  certain 
gas  distributing  facilities.  These  facilities  have  since  been 
transferred  to  Equitable  Gas.  Finleyville,  now  dissolved,  was 
a  small  gas  producing  company  operating  in  Pennsylvania, 
whose  properties  were  transferred  to  Equitable  Gas  since  the 
Order:  Philadelphia  Company ,  Release  8326  (1948). 

2At  the  time  of  the  Order,  Pittsburgh  and  West  Virginia 
was  also  a  holding  company  by  virtue  of  the  fact  that  it  owned 
all  the  capital  stock  of  Equitable  Gas  (266a) .  It  has  transferred 
this  stock  to  Philadelphia  Company  since  the  Order,  so  that 
Pittsburgh  and  West  Virginia  is  no  longer  a  holding  company. 
Philadelphia  Company,  Release  8326  (1948). 

*Kentucky-West  Virginia  is  not  a  “gas  utility  company” 
within  the  meaning  of  the  Act  (Section  2(a)  (4) ) ,  because  it 
distributes  only  a  small  amount  of  gas  at  retail  (267a,  270a). 
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The  electric,  gas  and  transportation  systems  con¬ 
stitute  the  three  principal  businesses  of  the  Philadelphia 
Company  system.  The  attention  of  the  Court  is  called 
to  P.  Ex.  7,  2243a,  showing  the  geographic  location  of 
these  businesses.  From  this  it  will  be  seen  that  all  three 
businesses  are  centered  in  Pittsburgh  and  that  their 
operations  are  confined  to  the  same  general  territory.  1 
Philadelphia  Company  has  also  acquired  and  devel¬ 
oped  various  miscellaneous  businesses1  incident  to  the 
operations  of  the  three  principal  businesses  above  men¬ 
tioned,  viz., 

Steam  Heating,  organized  and  owned  by  Duquesne, 
and  furnishing  steam  heating  service  in  Pittsburgh 
(248a,  249a); 


Cheswick  and  Harmar,  owned  by  Philadelphia  Com¬ 
pany,  operating  a  steam  railroad  of  1  %  miles  extending 
from  one  of  Duquesne’s  mines  to  one  of  its  power  plants 
(276a  to  278a);  ! 

Philadelphia  Oil,  owned  by  Pittsburgh  &  West  Vir¬ 
ginia,  engaged  in  the  production  of  oil  ( 249a,  250a,  271a )  ;; 

Equitable  Auto,  owned  by  Philadelphia  Company, 
engaged  in  maintaining  and  in  some  instances  supervis¬ 
ing  the  use  of  automotive  equipment  for  the  various  com¬ 
panies  in  the  system  and  for  the  Trustees.  It  also  owns 
and  leases  certain  automotive  equipment  to  these  com¬ 
panies  and  the  Trustees  (278a,  279a) ; 

Equitable  Real  Estate,  owned  by  Philadelphia  Com¬ 
pany,  owning  real  estate  maintained  singly  or  jointly  for 
the  use  of  various  companies  in  the  system  (279a,  280a) . 


The  electric,  gas  and  street  railway  businesses  of  the 
Philadelphia  Company  system  have  been  operated  on  a 
co-ordinated  basis  since  1899,  and  the  other  companies  in 
the  system  have  been  operated  as  a  part  of  the  co-ordi¬ 
nated  operation  for  periods  ranging  from  26  to  34  years 


10ther  companies  in  the  system  are,  Equitable  Sales  and 
Consolidated  Gas,  both  of  which  are  inactive  (280a,  396a, 
285a,  498a).  ! 
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(254a) ;  all  the  businesses  are  managed  in  Pittsburgh 
(379a).  Economies  are  effectuated  through  the  coordi¬ 
nated  operation  of  these  various  businesses  as  parts  of 
the  same  system,  including,  inter  alia,  economies  arising 
from  the  joint  employment  by  the  companies  of  person¬ 
nel  and  facilities  in  the  General  Departments  (1891a). 
These  Departments  were  organized  and  function  under 
and  pursuant  to  the  terms  of  an  agreement  among 
the  system  companies  entered  into  prior  to  1913 
(406a,  381a  to  383a;  P.  Ex.  26,  226a).  These  Depart¬ 
ments  perform  virtually  all  of  the  activities  of  the 
system  companies  and  of  the  Trustees,  excepting  those 
of  a  distinct  operating  character  (404a,  406a).  There 
are  over  1300  persons  in  the  General  Departments  ( 406a, 
1894a),  all  of  whom  are  employees  of  each  of  the  com¬ 
panies  for  which  they  perform  work;  the  salaries  of  each 
of  such  employees  are  paid  by  the  companies  in  the  sys¬ 
tem  for  which  work  is  performed  (2168a).  The  com¬ 
panies  in  the  system  are  efficiently  operated  (1498a  to 
1501a),  and  there  is  no  excess  of  employees  anywhere 
among  those  companies  ( 1602a,  1603a ) . 

As  to  the  electric  and  transportation  businesses, 
there  is  a  close  inter-relationship  arising  from  the  pur¬ 
chase  of  power,  the  joint  use  of  personnel  and  facilities 
in  the  General  Departments,  joint  use  of  substations 
and  of  substation  equipment,  joint  pole  agreements, 
reciprocity  in  transmitting  power  and  other  factors.1 

On  March  6,  1940  the  Commission  instituted  pro¬ 
ceedings  under  Section  11(b)(1)  of  the  Act  against 
Standard  Power  (parent  of  Standard  Gas),  Standard 
Gas  (parent  of  Philadelphia  Company),  and  their  sub¬ 
sidiaries,  including  Philadelphia  Company  and  its  sub¬ 
sidiaries.2  On  August  8,  1941,  the  Commission  entered 

1See  pages  156  to  159  hereof. 

Standard  Power  and  Light  Corporation ,  Release  1957 
(1940). 


Statement  of  Case . 


f\ 

I 

an  order1  requiring  Standard  Gas  to  dispose  of  all  its 
holdings  except  its  holdings  in  Philadelphia  Company 
and  a  service  company,  and  on  July  19,  1942  the  Com¬ 
mission  entered  a  further  order2  requiring  Standard 
Power  to  liquidate.  No  order  was  entered  with  reference 
to  the  application  of  Section  11(b)(1)  to  the  Philadel¬ 
phia  Company  system.  So  far  as  Philadelphia  Company 
was  concerned,  the  matter  remained  in  this  status  until 
December  5,  1946  when  the  Commission  issued  notices 
and  orders  reconvening  the  Section  11(b)(1)  proceed¬ 
ings  and  instituting  proceedings  under  Section  11(b)(2), 
against  Petitioners;  the  proceedings  were  consolidated 
and  are  those  here  involved.8 

The  1946  notices  (30a  to  80a)  averred  certain  facts 
which  (70a)  “indicate  or  tend  to  indicate”  that  the  gas 
and  transportation  properties  of  the  Philadelphia  Com¬ 
pany  system  could  not  be  retained  by  Philadelphia  Com¬ 
pany  in  combination  with  the  electric  properties,  and  that 
Philadelphia  Company  should  be  liquidated  and  dis¬ 
solved.4  Petitioners*  answer  (87a  to  163a)  denied  these 
averments  because,  as  to  the  gas  system,  the  operations 
of  the  electric  and  gas  utility  companies  in  the  system 
together  constitute  a  single  integrated  public-utility 
system,  or,  in  the  alternative,  the  gas  system  is  retain- 

xStandard  Power  and  Light  Corp.,  9  S.E.C.  862  (1941), 
reproduced  at  2193a. 

^Standard  Power  and  Light  Corp.,  11  S.E.C.  689  (1942), 
reproduced  at  2217a. 

8In  the  stipulation  of  counsel  filed  with  this  Court  on 
October  18,  1948,  it  was  stipulated  that  the  pleadings  filed  in 
the  original  Section  11(b)(1)  proceeding  and  the  evidence 
taken  therein  prior  to  December  5,  1946  should  be  omitted 
from  the  record  before  this  Court  because  the  parties  believe 
the  same  to  be  irrelevant  to  the  issues  now  presented,  or  t<>  be 
duplicated  in  the  present  record,  or  to  have  been  supplemented 
and  brought  to  date  by  the  evidence  included  in  the  present 
record  (2946a). 

4In  fact,  Philadelphia  Company  was  called  upon  to  show 
cause  why  it  should  not  liquidate  and  dissolve  (78a) . 
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able  as  a  system  additional  to  the  electric  system  under 
the  “additional  system  provision”  of  Section  11(b)(1), 
and,  as  to  the  transportation  business,  because  it  quali¬ 
fies  for  retention  under  the  “other  business”  clauses  of 
said  section.  Petitioners*  answer  also  included  (152a  to 
160a)  a  plan1  pursuant  to  Section  11(e)  of  the  Act, 
hearings  on  which  were  ordered2  consolidated  with  the 
hearings  in  the  Section  11(b)  proceedings. 

At  the  hearings  (203a  to  2192a),  Petitioners  intro¬ 
duced  evidence  showing  economies  which  would  be  lost 
if  the  present  General  Department  Organization3  was 
dismembered  as  a  result  of  the  break-up  of  the  present 
system.  The  existence  of  other  lost  economies  was  shown, 
but  the  dollar  amount  thereof  was  not  shown  because  of 
the  limited  time  which  the  Commission  allowed  Petition¬ 
ers  for  the  preparation  and  presentation  of  their  case. 
As  to  the  General  Department  Organization,  the  evidence 
showed  that  on  dismemberment  there  would  be  a  loss 
of  economies  to  the  electric  group  of  companies  of 
$5254-88,  to  the  gas  group  of  companies  of  $500,328,  to 
the  transportation  group  of  $98,093,  a  small  savings  to 
the  auxiliary  group,  and  a  total  net  loss  of  economies  to 
the  system  companies  of  $1,090,601. 4 

After  hearings  and  argument,  the  Commission  en¬ 
tered  its  Findings,  Opinion  and  Order  of  June  1,  1948 
here  involved  whereby,  inter  alia,  it : 

a)  ruled  that  Petitioners  had  the  burden  of  proof 
of  showing  the  retainability  of  the  gas  and  transporta¬ 
tion  systems,  and  that  they  had  not  met  the  burden; 

1Which  was  amended  on  September  15,  1947  (165a  to 
180a). 

2 Philadelphia  Company ,  Release  7381  (1947),  appearing 
at  200a  to  202a  (vi) . 

3This  term  includes  the  General  Departments  hereinbe¬ 
fore  mentioned  and  the  operations  of  Equitable  Auto. 

4This  was  based  on  the  evidence  of  one  expert  witness; 
other  expert  witnesses  increased  this  estimate. 
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b)  held  as  a  matter  of  law  that  electric  and  gas 
properties  could  never  be  combined  in  a  single  holding 
company  system; 

c)  ruled  that  the  gas  utility  system  could  not  be 
retained  under  the  additional  system  provision  of  Sec¬ 
tion  11(b)  (1),  because 

1)  assuming  a  loss  of  economies  in  the  above 

amounts,  the  gas  system  did  not  meet  the  standards 
of  clause  (A)  of  the  additional  system  provision; 
and  I 

2)  a  loss  of  economies  in  the  above  amounts 
had  not  been  proven ; 

d)  ruled  that  the  transportation  system  could  not 
be  retained  under  the  other  business  clauses; 

j 

e)  ordered  Philadelphia  Company  to  liquidate  and 
dissolve;  and 

f )  held  that  Petitioners’  Section  11(e)  Plan  was  not 
complete  or  adequate,  and  in  fact  was  not  a  plan  at  alL 

A  petition  for  rehearing  (2785a  to  2819a)  was  de¬ 
nied  (2822a  to  2826a),  whereupon  the  present  Petition 
to  Review  (2826a  to  2827a)  was  filed  with  this  Court 

IEL  STATUTES  INVOLVED 

[Printed  in  Petitioners’  Appendix  to  Brief,  filed  herewith, 
pursuant  to  Rule  17(c)(5)  of  this  Court’s  Rules] 

i 

IV.  STATEMENT  OF  POINTS  j 

The  following  is  a  concise  statement  of  the  points 
on  which  Petitioners  intend  to  rely.  After  each  point 
reference  is  made  to  the  corresponding  point  or  points 
in  the  Petition  for  Review  (2826a  to  2869a). 

i 

i 

1 

The  Commission  has  adopted  and  is  enforcing  a 
policy,  without  warrant  from  the  Act  and  in  violation  of 
its  terms,  of  never  permitting  a  holding  company  to  con- 
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trol  any  combination  of  electric  and  gas,  or  electric  and 
transportation,  properties,  regardless  of  the  facts  in  the 
particular  case.  Many  of  the  Commission's  procedural 
rulings  against  Petitioners,  many  of  the  Commission's 
substantive  rulings  against  Petitioners,  many  of  the 
Commission’s  findings  of  fact,  and  the  final  decision  in 
this  case  were  not  only  erroneous  in  and  of  themselves 
but  were  influenced  by  this  policy.  As  a  result  thereof. 
Petitioners  have  been  denied  the  hearing  guaranteed  to 
them  by  due  process  of  law  and  have  otherwise  been  de¬ 
nied  due  process  of  law.  Points  B4,  C5  ( j ) ,  G1  to  G6. 

2 

The  Commission  erroneously  imposed  upon  Petition¬ 
ers  the  burden  of  proof  of  showing  that  the  gas  and 
transportation  systems  can  be  retained  in  the  Philadel¬ 
phia  Company  holding  company  system.  Points  B3(b), 
C5(b),  G6(a). 

3 

The  Commission  erroneously  ruled  that,  as  a  matter 
of  law,  the  electric  and  gas  utility  properties  presently 
in  the  Philadelphia  Company  holding  company  system 
cannot  be  retained  together  as,  and  do  not  together 
constitute,  a  single  integrated  public-utility  system. 
Points  Al,  A2,  A3. 

4 

The  Commission  erroneously  ruled  that  the  inte¬ 
grated  public-utility  system  consisting  of  the  gas  utility 
companies  now  in  the  Philadelphia  Company  system 
cannot  be  retained  by  Philadelphia  Company  under  the 
additional  system  provision  of  the  Section  11(b)(1)  of 
the  Act.  Points  B2,  B3  and  B4. 

5 

In  ruling  as  stated  in  Point  4,  the  Commission  relied 
upon  tests,  standards  and  presumptions  for  which  there 
is  no  support  in  the  Act,  and  which  are  contrary  to  the 
spirit  and  meaning  of  the  Act.  Points  B3(a),  B3(f),  B4. 
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•  In  ruling  as  stated  in  Point  4,  the  Commission  erred 
in  ruling  that  the  evidence  in  this  record  did  not  consti¬ 
tute  proof  of  the  loss  of  substantial  economies  within  the 
meaning  of  clause  (A)  of  the  additional  system  proviso. 
Points  B3(c),  B3(d),  B3(f),  B3(g),  B3(h),  Gl,  G2,  G3, 
G5.  j 

i 

7 

The  Commission  erroneously  ruled  that  the  trans¬ 
portation  properties  presently  in  the  Philadelphia  Com¬ 
pany  holding  company  system  cannot  be  retained  by 
Philadelphia  Company  under  the  “other  business” 
clauses  of  Section  11(b)(1)  of  the  Act.  Points  Cl  to 
C6,  inc.  ! 

8  | 

In  ruling  as  stated  in  Point  7,  the  Commission  relied 

upon  tests,  standards  and  presumptions  for  which  there 
is  no  support  in  the  Act,  and  which  are  contrary  to  the 
spirit  and  meaning  of  the  Act.  Points  C3,  C5,  C6,  Gl(h) , 
Gl(i),  Gl(j).  | 

9  I 

The  Commission  erred  in  directing  the  liquidation 
and  dissolution  of  Philadelphia  Company.  Points  Dl,  El 
to  E10,  inc.,  Gl(k). 

10  | 

The  Commission  erred  in  ruling  that  Petitioners’ 

Section  11(e)  Plan  would  not  constitute  or  accomplish 
full  compliance  with  the  requirements  of  Section  11(b) 
of  the  Act  and  that  said  Plan  is  incomplete,  inadequate 
and  unlikely  to  satisfy  the  standards  of  said  section. 
Points  FI  to  F4,  inc. 

j 

11  i 

The  Commission  erred  in  making  many  findings  of 
fact  which 
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a)  are  not  supported  by  substantial  evidence; 

or 

b)  are  not  supported  by  any  evidence. 

The  Commission  erred  in  failing  and  refusing  to  find 
many  pertinent  facts,  in  disregard  of  substantial  and 
uncontradicted  evidence  requiring  such  finding.  Points 
A3,  B3(d),  B3(e),  B3(g),  B3(h),  C4,  C5,  C6,  E3  to  E9, 
inc.,  Gl,  G4,  G5(d),  G5(e),  G6(b),  G7,  G9. 

Petitioners  refer  to  (and  incorporate  herein  by 
reference)  <4The  Points  on  which  Petitioners  intend  to 
rely”  appearing  in  their  Petition  to  Review  (2839a  to 
2869a),  for  a  full  and  complete  statement  of  the  par¬ 
ticular  and  specific  errors  of  the  Commission,  of  which 
the  foregoing  is  but  a  general  summary. 

V.  SUMMARY  OF  ARGUMENT 

A.  The  Commission  has  denied  to  Petitioners  the 
hearing  guaranteed  to  them  by  due  process  of 
law,  and  has  otherwise  denied  to  them  due  proc¬ 
ess  of  law,  and  has  otherwise  denied  to  them 
due  process  of  law. 

During  the  course  of  the  proceedings,  the  Commis¬ 
sion  made  many  procedural  and  substantive  rulings 
against  Petitioners  which  were  not  only  erroneous  in  and 
of  themselves,  but  could  only  have  been  influenced  by 
the  Commission's  policy  of  not  permitting  any  combina¬ 
tion  of  electric  and  gas,  or  of  electric  and  transportation, 
properties  in  a  holding  company  system  (the  existence 
of  the  policy  and  the  invalidity  thereof  being  later  dis¬ 
cussed  ) . 

Thus,  the  time  schedule  imposed  upon  Petitioners 
for  the  preparation  and  presentation  of  their  case  was 
completely  inadequate,  and  Petitioners  were  prejudiced 
thereby.  Petitioners'  expert  witnesses  were  disqualified 
by  the  use  of  artificial  tests  of  qualifications,  the  Com¬ 
mission  refused  to  rule  specifically  on  Petitioners’  re¬ 
quested  findings  of  fact,  but  instead  selected  as  a  basis 
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for  its  opinion  only  those  facts  which  were  not  incon¬ 
sistent  with  its  policy,  and  it  made  a  number  of  findings 
necessary  to  support  its  policy,  without  any  support  in 
evidence. 

The  Commission’s  entire  treatment  of  Petitioners  in 
the  case  at  bar  shows  a  denial  of  due  process  more  seri¬ 
ous  even  than  that  shown  in  Pittsburgh  Steamship  Co.  v. 
NJL.R.B.,1  where  it  was  held  that,  whether  or  not  there 
is  evidence  in  the  record  to  support  the  agency’s  order, 
such  denial  of  due  process  in  and  of  itself  constitutes 

reversible  error.  ! 

I 

B.  The  Commission  has  adopted  and  is  enforcing 
a  policy  of  never  permitting  any  combination  6f 
electric  and  gas,  or  electric  and  transportation, 
properties  in  any  holding  company  system. 

The  Commission  has  ruled  that  both  gas  and  elec¬ 
tric  properties  cannot  be  combined  in  a  single  system, 
but  it  admits  that  such  combination  is  permissible  un¬ 
der  the  additional  system  provision.  In  practice,  how¬ 
ever,  the  Commission  has  consistently  refused  to  permit 
such  a  combination  under  the  additional  system  provi¬ 
sion,  despite  the  fact  that  such  a  combination  is  not  con¬ 
trary  either  to  the  words  or  the  policy  of  the  Act.  In 
order  to  prevent  the  combination,  the  Commission’s  de¬ 
cisions  show  that  it  has  developed  a  “decisional  tech¬ 
nique”  of  adopting  interpretations  of  the  standards 
stated  in  Section  11(b)  (1)  which  vary  according  to  the 
facts  of  any  given  case.  This  “decisional  technique”  is 
applied  only  in  cases  involving  combinations  of  gas  and 
electric  properties,  and  is  not  applied  in  cases  involving 
combinations  of  gas  systems  or  electric  systems  only. 

I 

The  Commission  has  likewise  consistently  enforced 

a  policy  to  prevent  the  combination  of  electric  and  trans- 

'  i 

1167  F.  2d  126  (C.C.A.  6th  1948) ;  cert,  granted  November 
8,  1948. 
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portation  properties,  despite  the  fact  that  such  combina¬ 
tion  is  not  contrary  either  to  the  words  of  or  the  policy 
behind  the  Act.  The  “decisional  technique”  drawn  upon 
by  the  Commission  to  enforce  this  policy  is  the  applica¬ 
tion  of  the  so-called  “functional  relationship”  test,  sup¬ 
plemented  in  this  case  by  other  tests  similar  to  those 
employed  to  prevent  the  combination  of  electric  and  gas 
properties. 

i  C.  The  Commission  erred  in  imposing  upon  Peti¬ 
tioners  the  burden  of  proof  of  showing  by  clear 
and  convincing  evidence  that  the  gas  and  trans¬ 
portation  systems  can  be  retained. 

The  Commission’s  rulings  that  the  Petitioners  have 
the  burden  of  proof  in  both  types  of  cases  is  contrary 
both  to  the  legislative  history  of  the  Act,  and  to  the 
statutory  scheme  of  the  Act  itself.  It  is  incompatible 
with  the  rule  of  law  that  the  Commission,  as  propon¬ 
ent  of  the  order  here  involved,  must  bear  the  burden 
of  proof.  Even  if  the  burden  of  proof  is  upon  Petition¬ 
ers,  the  Commission  erred  in  the  context  of  this  case 
in  requiring  a  higher  degree  of  proof  than  the  usual 
standard  of  a  preponderance  of  the  evidence. 

D.  The  Commission  erred  in  ruling  that,  as  a 
matter  of  law,  electric  and  gas  utility  proper¬ 
ties  cannot  be  retained  together  as  a  single  in¬ 
tegrated  public  utility  system. 

This  ruling  of  the  Commission  finds  no  support  in 
the  language  of  Section  2(a)  (29)  wherein  the  term 
“integrated  public-utility  system”  is  defined.  The  policy 
of  the  Act,  on  the  other  hand,  as  gathered  from  Sections 
8  and  10,  expressly  permits  the  combination  of  both  gas 
and  electric  operations  in  a  single  system  unless  pro¬ 
hibited  by  applicable  state  law.  There  is  no  suggestion 
that  applicable  state  law  prohibits  the  combination  in 
this  case. 
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In  an  early  case  (subsequently  overruled  by  the 
Commission),  the  Commission  itself  held  that  gas  and 
electric  properties  together  constituted  a  single  system. 
The  contemporaneous  construction  in  that  case  is  in 
accord  with  the  legislative  history  of  the  Act  which 
shows  affirmatively  that  Congress  intended  that  such 
properties  might  constitute  a  single  system. 

i 

| 

E.  The  Commission  erred  in  ruling  that  the  gas 
utility  system  could  not  be  retained  under  the 
additional  system  provision.  j 

The  Commission  first  ruled  that,  accepting  an  an* 
nual  increase  in  operating  expense  as  claimed  by  Peti¬ 
tioners  (but  ignoring  evidence  showing  no  countervailt- 
ing  advantages  on  segregation),  the  additional  system 
did  not  meet  the  standards  of  clause  ( A) ;  thereafter  it 
ruled  that  the  increase  claimed  by  the  Petitioners  had 
not  been  proven.  Petitioners  submit  that  both  these  con¬ 
clusions  are  erroneous.  j 

1.  The  Commission  erred  in  ruling  that  the  gas 
utility  system  could  not  be  retained  under  the 
additional  system  provision. 

__  '  i 

a)  The  erroneous  construction  of  the  term  “sub¬ 
stantial  economies.” 

The  Commission  has  applied  to  this  case  a  construc¬ 
tion  of  the  term  “substantial  economies”  whereby  no 
economies  are  considered  to  be  substantial  unless  “their 
loss  would  cause  a  serious  economic  impairment  of  the 
system.”  (2691a) ;  and  it  has  ruled  that  a  serious  eco¬ 
nomic  impairment  is  not  shown  unless  it  is  proved  that 
the  additional  system  is  incapable  of  “independent  eco¬ 
nomical  operation”  (2691a),  or  not  able  “to  operate 
effectively  free  from  holding  company  control”  ( 2690a) . 

Such  a  construction  finds  no  basis  either  in  the 
wording  of  the  Act  or  in  the  authorities  cited  by  the 
Commission,  and  is  contrary  to  the  congressional  pur- 
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pose  expressed  in  the  Act.  Congress  intended  to  protect 
investors  and  consumers  by  preventing  a  divestment  of 
additional  systems  in  those  circumstances  where  the 
evils  at  which  the  Act  was  aimed  are  not  present.  The 
Commission's  construction  requires  a  divestment  where 
the  system  is  capable  of  independent  economical  opera¬ 
tion  even  though  the  system's  independent  operation  is 
substantially  less  economical  than  its  operation  before 
divestment.  The  Commission’s  construction  adversely 
affects  the  very  interests  which  Congress  intended  to 
protect. 

In  testing  whether  substantial  economies  would  be 
lost  in  segregation,  the  Commission  erroneously  relied 
on  the  financial  size  of  the  gas  system. 

b)  The  erroneous  ruling  that  countervailing  advan¬ 
tages  will  result  from  segregation,  and  that  such 
countervailing  advantages  outweigh  the  substantial 
economies  here  proven. 

The  Commission  created  and  applied  a  presumption 
to  the  effect  that  there  are  countervailing  advantages 
resulting  from  segregation  which  outweigh  the  loss  of 
economies.  There  is  no  warrant  in  the  Act  for  such  a  pre¬ 
sumption;  its  effect  is  to  permit  the  Commission  to  make 
findings  against  retainability,  regardless  of  the  evidence 
presented  in  a  particular  case,  and  to  make  effective  re¬ 
view  impossible. 

The  Commission's  finding  that  countervailing  ad¬ 
vantages  would  exist  in  the  case  at  bar  is  not  only  un¬ 
supported  by  any  evidence  in  the  record,  but  is  directly 
contrary  to  the  evidence,  consisting  primarily  of  Peti¬ 
tioners'  comparative  studies,  that  here  there  is  no  rea¬ 
sonable  expectation  that  there  will  be  any  countervailing 
advantages. 

c)  The  erroneous  application  of  the  rule  that  a  loss 
of  substantial  economies  cannot  be  established 
merely  by  proving  a  substantial  increase  in  operat¬ 
ing  expenses. 
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The  Commission's  application  of  this  rule  is  errone-  1 
ous  because  it  fails  to  take  account  of  the  fact  that  Peti¬ 
tioners’  studies  on  the  loss  of  substantial  economies  are 

j 

on  an  overall  basis  in  that,  in  addition  to  studies  of  in¬ 
creases  in  operating  expenses,  Petitioners’  studies  em¬ 
brace  evidence  that  such  increased  expenses  will  not  be 
offset  by  any  countervailing  factors.  The  case  at  bar  is 
distinguishable  from  the  Engineers 1  case  on  this  ground. 

d)  The  erroneous  ruling  that  losses  of  economies  j 
cannot  be  tested  in  absolute  terms ;  and  the  f alia-  j 
cious  and  invalid  comparisons  of  lost  economies  here 
involved  with  those  involved  in  other  cases. 

Petitioners  submit  that  in  holding  that  annual  losses  | 
of  over  $500,000  each  to  the  electric  and  gas  systems  I 
were  not,  of  themselves,  substantial,  the  Commission 
was  clearly  in  error,  for  these  losses  are  of  such  a  size 
as  to  be  of  serious  concern  to  the  investors  and  consum-j 
ers  whom  Congress  intended  to  protect. 

To  “test”  whether  the  losses  are  substantial  in  “rela¬ 
tive”  terms,  the  Commission  indulged  in  certain  com¬ 
parisons  with  other  cases  before  it.  In  each  of  the  other 
cases  selected  for  comparison,  the  Commission  had  ruled 
that  the  dollar  amounts  of  economies  alleged  to  be  lost: 
did  not  include  consideration  of  “countervailing  econo¬ 
mies”,  whereas  in  the  present  case  the  possible  existence 
of  “countervailing  economies”  has  been  considered  and 
the  absence  thereof  has  been  proven.  The  comparisons 
are  therefore  unsound.  i 

e)  The  erroneous  ruling  that  only  losses  of  econo¬ 
mies  related  to  the  gas  system  can  be  considered.  j 

i 

The  Commission’s  ruling  that  losses  to  the  addi¬ 
tional  ( gas )  system  only  are  to  be  considered  is  in  con¬ 
flict  with  the  terms  of  the  Act  as  well  as  with  the  intent 
of  Congress.  Congress  had  as  much  concern  for  the  conf 

1 Engineers  Public  Service  Co.  v.  S.E.C.  78  App.  D.C.  199, 
138  F.  2d  936  (1943). 
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sumers  and  investors  in  the  holding  company  system 
considered  as  a  whole,  as  for  those  in  the  additional 
system. 

f )  The  error  in  failing  to  find  that  the  loss  of  econo¬ 
mies  here  involved  amounts  to  a  loss  of  substantial 
economies. 

Petitioners*  evidence  shows  that  increased  expenses 
due  to  segregation  will  amount  to  approximately 
$525,000  for  the  electric  group,  $500,000  for  the  gas  group 
and  $100,000  for  the  transportation  group.  Petitioners 
likewise  have  shown  that  there  is  no  reasonable  expec¬ 
tation  of  countervailing  economies  accruing  to  any  of 
these  groups  as  a  result  of  segregation.  Petitioners  sub¬ 
mit  that  these  two  aspects  of  its  evidence  on  the  subject 
of  economies,  taken  together,  prove  loss  of  substantial 
economies  within  the  meaning  of  Section  11(b)(1). 

2.  The  Commission  erred  in  ruling  that  there  was 
no  sufficient  proof  of  the  loss  of  substantial 
economies. 

The  Commission’s  ruling  that  loss  of  substantial 
economies  had  not  been  proved  was  based  on  two  ulti¬ 
mate  conclusions,  viz.,  (1)  that  Petitioners*  expert  wit¬ 
nesses  lacked  qualifications  to  make  studies  of  loss  of 
economies,  and  (2)  that  their  studies  were  fatally  de¬ 
fective.  Petitioners  submit  that  both  these  conclusions 
are  erroneous  for  reasons  now  to  be  stated. 

a)  The  erroneous  ruling  that  Petitioners’  expert 
witnesses  were  not  qualified  to  make  economies 
studies. 

The  record  contains  ample  uncontradicted  evidence 
which  shows  conclusively  that  Petitioners*  expert  wit¬ 
nesses  possessed  to  an  outstanding  degree  the  qualifica¬ 
tions  requisite  to  studies  of  economies  of  the  type  here 
involved. 
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b)  The  erroneous  ruling  that  the  economies  studies 

were  fatally  defective. 

Petitioners  based  their  economies  studies  on  the 
premise  that  the  Philadelphia  Company  system  would 
be  segregated  into  three  separate  groups  of  companies:  ! 
electric,  gas,  and  transportation.  Petitioners’  proof  on  j 
the  issue  of  substantial  economies  consists  of  two  in¬ 
tegral  and  complementary  components:  (1)  evidence 
of  increased  expenses  which  would  be  caused  to  each  j 
group  as  a  result  of  the  elimination,  upon  segregation,  | 
of  the  General  Department  Organization,  and  (2)  evi-  j 
dence  that  the  increased  expenses  shown  will  not  be  j 
offset  to  any  discernible  degree  by  any  countervailing  I 
factors.  Against  this  background,  Petitioners  next  dis¬ 
cuss  the  erroneous  grounds  relied  upon  by  the  Commis-  j 
sion  to  support  its  ruling  that  the  studies  were  fatally 
defective. 

i  The  erroneous  standards  prescribed  for  the  j 
validity  of  a  study  “on  an  overall  system-wide! 
basis.” 

i 

The  Commission  stated  two  erroneous  requirements 
for  a  study  “on  an  overall  system-wide  basis”,  namely,! 
(1)  that  efficiency  studies  should  be  made  of  each  par- 1 
ticular  function  performed  throughout  the  system,  a| 
ruling  which  neglects  to  take  account  of  the  fact  that 
it  is,  after  as  well  as  before  segregation,  a  management 
function  to  determine  how  each  particular  function! 
should  be  performed  in  relation  to  the  whole  operation,; 
and  (2)  that  economies  and  efficiencies  possible  after 
segregation  must  be  considered  even  though  they  do 
not  result  from  segregation.  These  standards  are  unrea¬ 
sonable  and  are  not  supported  by  the  Act,  and  their 
use  would  produce  an  unrealistic  result. 

ii  The  error  of  finding  that  Coffman’s  studies 
were  merely  an  attempt  to  perpetuate  the  pres¬ 
ent  General  Departments. 

i 

i 

i 

i 
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The  Commission’s  criticism  of  the  economies  studies 
on  this  ground  is  based  on  a  misapprehension  of  the 
methods  and  procedures  used  in  making  the  studies. 
Rather  than  “perpetuate”  the  General  Department  Or¬ 
ganization  or  “carry  over”  employees  therein  into  the 
groups  after  segregation,  the  studies  realistically  reflect 
the  types  of  functions  which  will  have  to  be  performed, 
the  necessary  personnel,  and  the  salary  levels  therefor 
after  segregation. 

iii  The  error  of  finding  that  Coffman's  studies 
•  were  defective  because  he  relied  upon  present 

methods  of  allocating  General  Department  ex¬ 
penses. 

This  attack  by  the  Commission  is  based  entirely 
on  the  assumption  that  present  methods  of  allocating 
General  Department  expenses  are  unreliable.  The  un¬ 
contradicted  evidence  in  the  record  shows  that  this  as¬ 
sumption  is  false,  and  that  the  present  methods  of  allo¬ 
cation  do  measure,  with  a  reasonable  degree  of  accuracy, 
the  volume  of  work  done  by  each  General  Department 
for  each  company  in  the  system. 

iv  The  error  of  finding  that  Coffman’s  methods 
of  estimating  space  rental  were  defective. 

The  Commission’s  criticism  on  this  score  is  based 
on  the  erroneous  standards  prescribed  by  it  for  the  valid¬ 
ity  of  an  overall  study,  hereinbefore  mentioned,  and  is 
contrary  to  the  evidence  in  the  record  showing  that  the 
methods  of  estimating  space  rental  are  reasonable. 

v  The  error  of  finding  that  Coffman’s  studies 
were  defective  because  they  treated  Philadel¬ 
phia  Company  as  continuing  in  existence. 

This  criticism  is  without  merit  for  the  reason  that 
the  continued  existence  of  Philadelphia  Company  could 
not  cause  any  increase  in  the  loss  of  economies  shown 
for  the  electric  or  gas  groups.  The  studies  show  the 
economies  separately  for  each  group. 
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vi  The  error  of  dismissing  the  studies  of 
and  Stone  as  having  no  weight. 

The  Commission's  dismissal  of  the  studies  by  Hartt 
and  Stone  is  erroneous  because  contrary  to  substantial 
and  undisputed  evidence  showing  the  extent* of  their 
qualifications  and  the  nature  and  scope  of  their  studies. 

vii  The  error  of  the  Commission  with  respect 

to  “other  claimed  economies.”  j 

In  striking  contrast  to  its  readiness  to  find  “counter¬ 
vailing  economies”  without  any  support  in  evidence,  the 
Commission  refused  to  acknowledge  the  existence  of  cer¬ 
tain  economies  lost  upon  segregation,  in  addition  to  those 
covered  by  the  studies.  The  uncontradicted  evidence  re¬ 
quires  a  finding  that  such  additional  economies  would 
be  lost  upon  segregation. 

F.  The  Commission  erred  in  its  rulings  with  re¬ 
spect  to  the  retainability  of  the  transportation 
properties. 

i 

In  ruling  that  the  transportation  properties  could 
not  be  retained  under  the  “other  business”  clauses  of 
Section  11(b)  (1) ,  the  Commission  relied  on  a  decisional 
technique  analogous  to  that  employed  in  dealing  with 
the  additional  system  provision,  above  mentioned.  In  so 
doing,  it  said  that  it  applied  the  test  of  functional  rela¬ 
tionship  between  the  utility  system  and  the  other  busi¬ 
ness,  as  well  as  the  statutory  test  as  prescribed  by  this 
Court  in  the  Engineers  case.  j 

Under  either  test,  properly  applied,  the  transporta¬ 
tion  properties  can  be  retained.  The  Commission,  in  rul¬ 
ing  to  the  contrary,  made  findings  which  are  not  sup¬ 
ported  by  substantial  evidence,  and  which  are  in  conflict 
with  substantial  and  uncontradicted  evidence  requiring 
a  finding  that  the  transportation  properties  can  be 
retained. 
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G.  The  Commission  erred  in  its  ruling  with  respect 
to  the  application  of  Section  11(b)(2). 

The  Commission’s  order  directing  the  dissolution  of 
Philadelphia  Company  was  premised  solely  on  its  rulings 
that  the  gas  and  transportation  systems  must  be  di¬ 
vested.  Since  these  rulings  were  erroneous,  the  order, 
directing  dissolution  of  Philadelphia  Company  must  also 
be  reversed. 

H.  The  Commission  erred  in  its  rulings  with  re¬ 
spect  to  Petitioners’  Section  11(e)  Plan  and 
in  refusing  to  defer  any  order  under  Section 
11(b)  until  after  consummation  of  the  Section 
11(e)  Plan. 

Petitioners’  Section  11(e)  Plan  on  its  face  is  suffi¬ 
cient.  The  Commission’s  ruling  that  it  is  not  complete 
is  unsupportable,  and  its  ruling  that  the  Plan  does  not 
provide  for  compliance  with  Section  11(b)  is  based  en¬ 
tirely  on  its  erroneous  rulings  that  the  gas  and  trans¬ 
portation  properties  are  not  retainable  under  Section 
11(b)(1). 
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VL  ARGUMENT 

The  basic  questions  raised  in  these  proceedings  are  ; 
whether  the  electric  and  gas  utility  systems  presently  ! 
forming  part  of  the  Philadelphia  Company  holding  com-  j 
pany  system  can  be  retained  together  either  as  constitut-  j 
ing  a  single  integrated  public-utility  system  or  under  the  \ 
additional  system  provision  of  the  Act,  and  whether  the  i 
transportation  properties  can  be  retained  under  the! 
other  business  clauses  in  combination  with  the  electric 
properties.  In  the  course  of  this  brief,  Petitioners  will  \ 
show  that  these  three  types  of  properties,  under  a  prop¬ 
er  interpretation  of  the  Act,  are  retainable  in  the  Phila-  j 
delphia  Company  system,  and  that  the  Commission  was  j 
in  error  in  ruling  otherwise.  Petitioners  will  also  point; 
to  procedural  rulings  of  the  Commission  which  neces-! 
sarily  hampered  Petitioners  in  the  preparation  and 
presentation  of  their  case,  the  erroneous  substantive 
rulings  such  as  findings  unsupported  by  substantial  evi¬ 
dence,  findings  contrary  to  uncontradicted  substantial 
evidence,  failure  to  make  findings,  and  the  erroneous 
rules  of  law  adopted  by  the  Commission  in  its  Opinion. 


Petitioners  will  also  show  (pages  38  to  43  hereof) 
that  the  Commission  has  adopted  and  is  enforcing  a 
policy  of  not  permitting  any  combination  of  electric  and 
gas,  or  of  electric  and  transportation,  properties  in  a 
holding  company  system,  and  that  such  a  policy  is  with¬ 
out  warrant  from  the  Act  and  in  violation  of  its  terms.1 
Petitioners  will  also  show  in  this  brief  that  many  of  the 
Commission's  rulings  above  mentioned,  and  in  fact  the 
final  decision  in  this  case,  in  addition  to  being  erroneous 
in  and  of  themselves,  were  influenced  by  this  policy,  as 
a  result  of  which  Petitioners  have  been  denied  due  proc 


ess  of  law. 


xThe  application  of  this  policy  would  necessarily  require 
that  the  electric,  gas  and  transportation  properties  here  in¬ 
volved  be  segregated  regardless  of  any  showing  by  Petition¬ 
ers  that  the  applicable  standards  of  the  Act  were  met. 
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In  the  light  of  this  background,  Petitioners  proceed 
to  show  that  the  order  of  the  Commission  was  erroneous 
and  should  be  reversed. 

A.  The  Commission  has  denied  to  Petitioners  the 
hearing  guaranteed  to  them  by  due  process  of  law,  and 
has  otherwise  denied  to  them  due  process  of  law. 

The  Commission's  policy  of  non-retainability  of 
electric,  gas  or  transportation  properties  in  a  holding 
company  system  has  been  mentioned  above,  and  is  fur¬ 
ther  discussed  on  pages  38  to  43  hereof,  wherein  Pet- 
titioners  show  that  the  policy  is  without  warrant 
from  the  Act  and  in  violation  of  its  terms.  Petitioners 
will  now  show  that  during  the  course  of  the  proceedings 
and  in  its  Opinion,  the  Commission  made  many  proce¬ 
dural  and  substantive  rulings  against  Petitioners  which, 
while  erroneous  in  and  of  themselves,  were  of  such  a 
character  and  so  uniform  in  effect,  that  they  could  only 
have  been  influenced  by  this  policy;  by  reason  thereof 
Petitioners  were  not  accorded  the  hearing  which  the  due 
process  clause  guarantees  to  them. 

The  actions  and  rulings  of  the  Commission  indicate 
that,  from  start  to  finish,  it  was  impatient  with  any  of 
Petitioners'  actions  and  evidence  which  it  felt  might 
possibly  cause  a  breach  in  the  Commission's  policy 
against  permitting  any  combination  of  electric  or  gas 
or  transportation  properties  in  the  same  holding  com¬ 
pany  system.  The  error  of  the  Commission  stems  from 
its  zeal  to  enforce  this  policy  without  exception. 

In  the  first  place,  the  time  schedule  imposed  upon 
Petitioners  for  the  preparation  and  presentation  of  their 
case  was  an  almost  impossible  one.  From  1941  (when 
the  Section  11(b)  (1)  order  was  entered  against  Standard 
Gas;  see  pages  6  and  7  hereof)  until  a  short  time  before 
December  5,  1946,  Petitioners  understood  and  believed 
that  there  would  be  no  further  proceedings  under  Sec¬ 
tion  11(b)  against  Petitioners  until  Standard  Gas  had 
disposed  of  its  other  holdings,  which  has  not  yet  hap- 
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pened.1  On  December  5,  1946  the  Commission  sudden¬ 
ly  instituted  the  present  proceedings  directing  that  an¬ 
swers  be  filed  by  January  6,  1947  and  that  hearings  be¬ 
gin  on  January  21,  1947.  Because  of  inadequate  time  to 
consider  the  substantial  questions  raised  and  the  pos-i 
sible  adverse  effect  on  Petitioners  and  their  security 
holders  and  consumers,  Petitioners  requested2  an  ex¬ 
tension  of  60  days  for  answers  and  a  further  30  days 
for  hearings.  Although  no  answer  was  filed,  the  Com¬ 
mission  extended  (84a)  the  time  for  filing  answers  only 
to  February  10,  1947,  and  the  date  for  beginning  the 
hearings  only  to  February  25,  1947. 

The  hearings  began  and  continued  to  March  4, 
1947,  when  Petitioners,  not  being  able  to  proceed  further 
with  evidence,  moved  (282a)  for  a  60-day  adjourn¬ 
ment  in  order  to  further  prepare  their  case  and  to  com¬ 
plete  the  economies  studies  which  had  been  begun  in 
January.  The  Commission  granted3  an  adjournment,  but 
only  for  30  days,  and  on  condition  that  Philadelphia 
Company  would  (184a)  “complete  the  presentation  of 
its  case  on  the  resumption  of  the  hearing.”  On  resump¬ 
tion,  Petitioners  again  proceeded  as  far  as  they  could 
when  another  30-day  adjournment  was  requested  (to 
complete  the  economies  study,  inter  alia)  which  was 
eventually  granted  by  the  Commission  (600a  to  607a). 

Hearings4  then  proceeded  from  May  12, 1947  to  May  19, 
_  j 

1From  Petitioners'  petition  of  January  2,  1947,  81a,  82a, 
to  which  no  answer  was  filed  by  the  Public  Utility  Division 
of  the  Commission. 

^The  petition  requesting  the  adjournment  is  printed  at 

81a. 

3The  motion  was  opposed  by  Commission  counsel,  and  the 
Examiner  found  it  necessary  to  transmit  the  motion  to  the 
Commission. 

4On  resumption,  a  one-day  adjournment  was  requested 
so  that  copies  of  exhibits  relating  to  substantial  economies 
could  be  prepared  for  use  of  opposing  counsel.  Even  this  was 
strongly  opposed  and  was  only  granted  after  considerable 
argument  (607a). 
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1947  inclusive,  when  a  two-day  adjournment  was  asked 
because  of  vitally  important  business  engagements 
of  one  of  Petitioners’  counsel.  This  time  the  Commission 
itself  directed  oral  argument  on  the  motion.  The  motion 
was  granted  but  only  after  a  rebuke  to  counsel  (816a). 
The  hearings  then  continued  from  May  22  to  June 
13,  1947,  when,  after  practically  five  weeks  of  continu¬ 
ous  hearings,  Petitioners  requested  a  two-weeks’  recess 
in  order,  among  other  things,  to  study  the  possibility  of 
redirect  testimony  by  witnesses  who  had  testified  on  the 
subject  of  substantial  economies  (1648a).  The  Commis¬ 
sion  first  denied  the  request  ( 1648a ) ,  and  only  after  oral 
argument  (1660a)  was  the  request  granted,  but  upon 
condition  that  Petitioners  would  agree  to  make  no  further 
requests  for  additional  time.  After  the  adjournment,  the 
hearings  reconvened,  were  adjourned  eleven  days  later 
on  motion  of  Commission  counsel,  and  were  concluded 
on  July  23,  1947. 

This  narrative  shows  conclusively  that  the  Com¬ 
mission  was  impatient  with  Petitioners’  attempts  to 
secure  adequate  time  for  the  presentation  of  their  case 
relative  to  the  retention  of  the  gas  and  transportation 
properties.  Petitioners  were  surprised  by  the  sudden 
order  of  December  5,  1946;  they  were  convinced  that 
the  Commission  was  in  error  in  seeking  the  breakup  of 
the  system,  that  such  breakup  would  be  disastrous  to 
their  security  holders  and  their  consumers,  and  that  it 
was  Petitioners’  duty  to  their  security  holders  and  con¬ 
sumers  to  develop  and  present  all  the  facts  relating  to 
the  retainability  of  the  gas  and  transportation  prop¬ 
erties.  This  involved  the  examination  of  voluminous  rec¬ 
ords,  the  compilation  of  statistics  and  other  informa¬ 
tion,1  and  above  all  it  was  important  that  the  expert 

1In  addition  to  the  burden  of  preparing  their  own  case, 
Petitioners  prepared  voluminous  information  requested  by 
Commission  counsel.  With  respect  to  one  request  alone,  the 
preparation  of  the  material  requested  required  the  continuous 
work  of  a  group  of  five  people  for  over  seven  weeks  (2111a). 
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witnesses  on  the  subject  of  economies  be  given  the  time 
required  to  complete  their  studies  and  have  them  in  ap¬ 
propriate  form  for  use  at  the  hearings. 

Every  request  for  adjournment  was  made  in  good 
faith,  to  obtain  time  urgently  needed  for  the  full  and 
fair  presentation  of  the  facts. 

The  uniform  opposition  to  every  request  for  ad¬ 
journment  is  impressive  evidence  that  the  Commission 
was  interested  only  in  supporting  its  long-standing  poli- 
'  cy  of  non-retainability,  and  that  it  viewed  all  evidence 
on  the  subject  of  substantial  economies  as  being  irrele¬ 
vant,  immaterial  and  of  no  weight.  „  ! 

i 

Petitioners  have  been  prejudiced  by  the  Commis¬ 
sion’s  actions  with  respect  to  these  adjournments,  most 
of  which  were  to  enable  Petitioners’  expert  witnesses  to 
complete  their  economies  studies.  Without  in  any  way 
reflecting  upon  the  accuracy  of  the  studies,  a  mere 
glance  at  the  original  exhibits  which  these  experts  pre¬ 
pared  and  which  are  in  evidence  in  this  case  (P.  Exs. 
58  to  70,  Pet.  Ex.  Vols.  I  and  II)  will  show  how  the  Com¬ 
mission’s  time  schedule  has  hampered  these  experts  in 
preparing  exhibits  in  a  form  appropriate  for  use  in  evi¬ 
dence.  Most  are  in  long  hand,  some  are  photostatic 
copies  of  company  records,  some  are  typewritten,  all  of 
the  statistical  material  is  on  columnar  paper  in  long 
hand,  the  sheets  are  of  random  sizes,  and  their  arrange¬ 
ment  and  numbering1  leave  much  to  be  desired. 

Petitioners’  expert  witnesses  had  access  to  all  the 
company  records,  made  careful  studies  of  the  opera¬ 
tions  involved,  and  formed  conclusions  based  upon  the 
facts  so  disclosed.  However,  because  of  the  wide  scope  of 
the  economies  studies,  the  great  variety  of  questions 
involved,  the  enormous  amount  of  details  involved 
( including  studies  of  the  duties  of  each  of  over  1,600  em¬ 
ployees  before  segregation  and  of  over  1,900  employees 
- 

*In  the  physical  exhibit  volumes  prepared  for  this  Court’s 
use,  these  exhibits  have  been  reproduced  in  uniform  size  and 
with  consecutive  numbering. 
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after  segregation) ,  and  the  speed  at  which  these  experts 
were  compelled  to  work  it  was  physically  impossible  for 
these  witnesses  in  the  limited  time  permitted  by  the  Com¬ 
mission  to  record  in  their  work  papers  all  the  facts  in¬ 
volved  and  known  to  them  at  the  time  they  formed  their 
respective  opinions  and  upon  which  their  conclusions 
were  based.  Despite  this,  one  of  these  experts  is  now  crit¬ 
icized  by  the  Commission  (2712a)  because  of  his  in¬ 
ability  to  remember  all  these  countless  details  after  a 
lapse  of  many  weeks  between  the  time  he  examined 
the  facts  and  the  time  he  testified — a  feat  of  memory 
which  was  literally  impossible.  It  is  no  wonder  that 
many  times,  on  the  spur  of  the  moment,  the  witness 
Coffman,  in  his  endeavor  to  be  strictly  accurate,  found 
difficulty  in  explaining  certain  facts,  or  why  he  hesitated 
in  answering  searching  cross-examination  as  to  the  min¬ 
ute  details  of  operations.  Time  and  again,  Coffman  stat¬ 
ed  that  these  minutiae  were  known  to  him  at  the  time 
he  formed  his  conclusions,  that  he  had  not  recorded 
them  in  his  work  papers  (because  of  lack  of  time) ,  and 
that  he  would  like  further  opportunity  (which  the  Com¬ 
mission  denied  him)  to  refresh  his  recollection  as  to  the 
facts  which  underlaid  his  recorded  conclusions. 

The  time  schedule  prescribed  by  the  Commission 
also  prejudiced  Petitioners  by  preventing  them  from 
making  studies  showing,  in  addition  to  the  economies 
arising  through  the  General  Department  Organization, 
many  other  types  of  economies  and  the  amount  thereof. 
The  evidence  concerning  these  other  economies  is  men¬ 
tioned  at  page  150  hereof.  For  present  purposes,  it  is 
sufficient  here  to  note  that  the  witness  Coffman,1  in  re¬ 
ferring  thereto,  stated  (1892a)  that: 

“There  is  no  question  in  my  mind  but  that  proper 
consideration  of  these  items  would  have  increased 
substantially  the  total  cost  due  to  segregation,  but 
I  have  not  included  these  in  my  study  because  time 
did  not  permit  me  to  make  the  necessary  study.” 

1The  witness  Hartt  testified  to  the  same  effect  (1080a, 
1081a). 
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Further  limitations  put  upon  Petitioners  in  their 
proof  is  also  disclosed  in  the  Commission's  attitude  to¬ 
ward  Petitioners'  repeated  offers  to  produce  testimony 
if  given  time.  Time  and  again  when  Coffman  on  cross- 
examination  was  not  able  to  recall  some  detail  or  when 
his  work  papers  did  not  disclose  the  full  facts  upon 
which  his  judgment  of  many  weeks  before  had  been 
based,  Petitioners  suggested  that  Coffman  should  be 
given  the  opportunity  to  refresh  his  recollection  by  re¬ 
examination  of  the  Company's  records  and  personnel ; 
time  and  again  Petitioners  stated  that,  if  the  Commis- 
sion  desired  the  full  facts  on  some  detailed  point  not 
specifically  recalled  by  Coffman,  they  would  be  glad  to 
produce  evidence  thereof  if  given  sufficient  time.1 
Without  exception,  all  such  offers  by  Petitioners  were 
summarily  rejected  by  Commission  counsel.2  That  lack 
of  such  additional  time  prejudiced  Petitioners  is  shown 
by  the  fact  that,  during  the  two-weeks’  recess  following 
his  cross-examination,  Coffman  refreshed  his  recollec¬ 
tion  as  to  every  detail  which  he  had  been  unable  to  re¬ 
call  on  the  preceding  cross-examination  and  which  could 
be  checked  in  this  interval  (these  matters  including 
inter  alia ,  every  question  as  to  one  of  the  General  De¬ 
partments),  with  the  result  that  no  revision  whatever 
was  required  in  the  estimates  which  he  had  previously 
made  (1733a  to  1811a;  1906a).  Petitioners  submit  that 
the  failure  of  the  Commission  to  grant  of  its  own  mo¬ 
tion  an  adjournment  so  that  details  left  unanswered 
could  be  completely  checked  and  the  facts  verified,  is 
explainable  only  in  the  light  of  the  Commission's  policy 
against  retainability.  This  is  significant  because  the 
Commission  in  its  Opinion  placed  great  weight  upon 
Coffman's  inability  to  recall  a  multitude  of  details,  j 

•  i 

11719a.  In  this  connection,  it  is  to  be  noted  that  at  this 
time  Petitioners  were  bound  by  their  stipulation  (mentioned 
on  page  26  hereof)  that  they  would  not  ask  for  any  further 
adjournments. 

21719a;  and  the  Commission  in  its  opinion  (2712a,  2713a) 
approved  of  such  rejection. 
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1  The  lack  of  interest  of  the  Commission  in  the  sub¬ 
ject  of  substantial  economies  is  also  shown  in  its  ruling 
with  respect  to  the  redirect  examination  of  the  wit¬ 
ness  Coffman.  After  a  relatively  brief  direct  examina¬ 
tion,  and  a  very  .extended  cross-examination1  (which 
the  Commission  said  (2711a)  covered  “virtually  every 
phase  of  his  work”),  Petitioners  on  redirect  asked  the 
witness  to  restate  the  basic  methods  and  procedures 
which  he  followed  in  preparing  his  studies  in  order 
(2768a)  “to  clear  up  such  ambiguities  as  may  have 
arisen  in  the  course  of  extensive  cross-examination.” 
The  Examiner  sustained  an  objection  by  Commission 
counsel  (1892a,  1893a)  as  well  as  an  objection  to  Peti¬ 
tioners'  offer  of  proof  on  this  subject.2  Hie  Commission 
sustained  the  Examiner  (2768a)  saying  that  the  testi¬ 
mony  “would  have  been  merely  cumulative  and  repeti¬ 
tive.”  In  view  of  the  fact  that  the  Commission  counsel 
at  the  hearings,  and  Commission  in  its  Opinion,  laid 
great  if  not  controlling  stress  on  the  alleged  inadequacy 
of  Coffman's  methods  and  procedures,  testimony  tend¬ 
ing  to  dear  up  the  subject  of  the  methods  and  proce¬ 
dures  used  would  have  been  most  pertinent,  particularly 
after  an  extended  and  detailed  cross-examination. 

Another  confirmation  of  the  pervading  influence  of 
the  Commission's  desire  to  maintain  its  policy  against 
combinations  of  electric,  gas  and  transportation  proper¬ 
ties  in  the  same  holding  company  system,  is  the  Com¬ 
mission's  uniform  disqualification  and  disparagement  of 
Petitioners'  expert  witnesses.  Coffman  qualified  as  an 
expert  in  every  sense  of  the  term,3  and  the  Commission 

1  1The  direct  examination  takes  up  about  200  pages  of  the 
printed  record,  while  there  are  about  575  pages  of  cross- 
examination. 

^The  offer  of  proof  appears  at  pages  1895a  to  1902a. 
The  objection  and  ruling  appear  at  1893a  and  at  1927a. 

3See  the  discussion  of  his  qualifications  on  pages  105  to 
108  hereof.  The  cross-examination  on  qualifications  was  quite 
desultory  and  perfunctory  (628a  to  630a) . 
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in  the  course  of  the  hearings  ruled1  that  “the  witness  ! 
had  been  sufficiently  qualified  on  the  voir  dire  to  tender  | 
expert  opinion  testimony  on  the  matters”  in  issue2! 
(783a).  Nevertheless,  the  Commission  in  its  Opinion; 
ruled  that  while  Coffman  was  “an  acknowledged  expert 
in  the  field  of  management  efficiency  studies,”  yet  hej 
was  not  qualified  to  render  “an  expert  judgment  on  mat¬ 
ters  such  as  are  here  involved”  because  he  was  not  an! 
engineer  and  because  he  lacked  “intimate  knowledge  of  ! 
actual  utility  operations”  (2709a,  2710a).  In  other  | 
words,  the  Commission  disqualified  Coffman  because  he 
had  had  no  experience  in  the  actual  operation  of  public 
utilities. 

! 

Another  expert  witness  for  Petitioners  on  the  same 
subject  ( substantial  economies )  was  Jay  Samuel  Hartt, 
a  consulting  engineer  and  corporation  executive  with 
very  extensive  experience  in  actual  operations  in  the 
public  utility  field,3  thoroughly  familiar  with  the  opera¬ 
tions  of  the  entire  Philadelphia  Company  system  ( 637a  to 
640a).  The  Examiner  ruled  that  Hartt  was  qualified  as 
an  expert  (652a).  Yet  the  Commission,  in  its  Opinion, 
summarily  discounted  Hartt’s  evidence  by  saying  that 
he  was  merely  “  a  utilities  analyst”  (2732a).  A  third 
witness  for  Petitioners  on  the  subject  of  substantial 
economies  was  E.  C.  Stone,4  an  engineer,  a  recognized 
authority  in  the  public  utility  field,  possessed  of  an  ex¬ 
tremely  intimate  knowledge  of  all  aspects  of  the  Phila¬ 
delphia  Company  system.  As  to  him,  the  Commission  in 
its  Opinion  writes  him  off  as  “a  retired  officer  of  the 


_ _  i 

*The  various  rulings  on  qualifications  by  the  Examiner 
and  the  Commission  are  shown  at  630a  to  632a ;  771a  to  774a J 
780a  to  783a. 

2Although  it  reserved  the  question  of  the  weight  of  the 
evidence  for  later  decision  (783a). 

3See  the  discussion  of  his  qualifications  on  page  108  hereof^ 
4See  the  discussion  of  his  qualifications  on  page  109  hereof: 
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company”  (2732a).  Another  expert  witness  for  Peti¬ 
tioners  was  CoL  Maurice  R.  Scharff ,  an  engineer,  an  out¬ 
standing  expert  in  public  utility  operations,  and  since 
1928  a  consulting  engineer  specializing  in  public  utility 
problems.1  The  Commission  disqualified  Scharff  as  be¬ 
ing  merely  (2766a)  “a  consulting  valuation  and  sani¬ 
tary  engineer.”2 

It  thus  appears  that  the  Commission  disqualified 
one  expert  because  he  was  not  an  engineer  and  because 
he  lacked  knowledge  of  public  utility  operations;  when 
the  Commission  considered  experts  who  were  engineers 
and  who  had  intimate  knowledge  of  such  operations,  it 
brushes  them  aside  by  disparaging  misnomers,  without 
regard  to  their  outstanding  qualifications.  Such  uniform 
disqualification  on  such  unsupportable  grounds3  can 
best  be  understood  in  the  light  of  the  fact  that  the  wit¬ 
nesses’  testimony  would  render  untenable  the  Commis¬ 
sion’s  policy  of  non-retainability.4 

In  marked  contrast,  the  Commission  refers  (2693a) 
to  a  “statement”  in  a  brief  filed  with  the  Commission 


1On  direct  examination,  the  Examiner  struck  from  the 
record  (593a,  600a)  all  his  prior  testimony  and  the  exhibits 
previously  received  in  evidence.  The  Commission  in  its  order 
reversed  the  Examiner  (2766a),  but  said  that,  while  it  con¬ 
sidered  his  evidence,  it  gave  “little  weight”  to  his  opinions 
because  “of  his  limited  qualification  as  an  expert.” 

2In  fact  Scharff  had  left  sanitary  engineering  in  1921 
(2806a). 

3Cf.  Mississippi  River  Fuel  Corp.  v.  Federal  Power  Com¬ 
mission,  82  App.  DjC.  208,  224;  163  F.  2d  433,  446  (1947). 

4The  Commission  reversed  (2765a  to  2769a)  various  rul¬ 
ings  by  the  Examiner  on  the  admissibility  of  evidence,  but  says 
that  it  took  into  consideration  the  proffered  or  stricken  evi¬ 
dence.  Petitioners  were  prejudiced  by  this  action,  because  an 
offer  of  proof  is  no  adequate  substitute  for  sworn  detailed 
testimony,  and  also  because  the  striking  of  evidence  or  ex¬ 
hibits  prevented  Petitioners  from  further  developing  the  sub¬ 
ject  under  consideration.  The  question  was  raised  in  the  peti¬ 
tion  for  rehearing  (2815a  to  2817a). 
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(after  the  record  was  closed)  and  characterizes  thej 
“statement”  as  “noteworthy”  on  the  question  of  whether 
the  economies  lost  on  segregation  are  substantial.  To  ! 
the  extent  that  such  statement  may  have  influenced  the 
Commission's  decision,  the  use  thereof  is  a  violation  of  ; 
procedural  due  process. 

; 

Along  the  same  line  of  reliance  upon  material  out-; 
side  the  record  is  the  Commission’s  action  in  making; 
findings  based  upon  (supposedly)  its  own  knowledge, 
without  any  evidentiary  support  whatever  in  the  record. 
Thus  the  Commission  in  effect  finds  that  in  every  case 
there  are  (2692a)  “compensating  advantages  flowing 
from”  segregation,  that  ( 2692a )  “in  all  but  the  exception* 
al  case  such  advantages  outweigh  the  disadvantages  re¬ 
sulting  from  segregation,”1  and  that  there  was  such  out* 
weighing  in  the  case  at  bar.  Yet  there  is  no  evidence 
supporting  such  findings.2  So,  in  the  case  of  retainability 
of  the  transportation  system  along  with  the  electric  sys¬ 
tem,  the*  Commission  gives  controlling  weight  to  the 
“possibilities”  or  “potentialities”  of  overreaching,  and 
“potentialities  for  detriment”  as  between  the  two  sys¬ 
tems,  and  therefore  refused  to  permit  retention  of  the 
transportation  system.  Yet  there  is  no  evidence  support¬ 
ing  such  findings.3  The  Commission  adopts  a  similar 
approach  when  it  says  that  “it  is  clear,”  or  “it  is  not 
unlikely,”  or  “it  would  appear,”  or  “it  is  manifest”  that 
certain  conjectures  are  true  (2692a,  2742a) ,  when  in  fact 

i 

xThe  quoted  statements  were  made  in  connection  with  the 
retainability  of  the  additional  gas  system.  The  Commission 
applies  the  same  rule  in  holding  that  the  transportation  sys¬ 
tem  could  not  be  retained  as  an  “other  business”  (2744a, 
2745a) . 

2In  fact,  as  shown  on  pages  88-94  hereof,  the  statements 
are  contrary  to  the  uncontradicted  evidence  in  this  case. 

sIn  fact  the  undisputed  evidence  was  that  there  was  ho 
such  overreaching  or  detriment  in  the  case  at  bar,  and  the 
Commission  so  admitted  (2745a). 
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there  is  no  evidence  supporting  such  findings.  In  this 
connection,  the  language  of  this  Court  in  Philadelphia 

Company  v.  S.E.C. , . App.  D.C . . . F.2d . 

( 1948 ) ,  is  apt  and  controlling : 

“It  is  elementary  also  in  our  system  of  law  that 
adjudicatory  action  cannot  be  validly  taken  by  any 
tribunal,  whether  judicial  or  administrative,  except 
upon  a  hearing  wherein  each  party  shall  have  oppor¬ 
tunity  to  know  of  the  claims  of  his  opponent ,  to  hear 
the  evidence  introduced  against  him,  to  cross- 
examine  witnesses,  to  introduce  evidence  in  his  own 
behalf,  and  to  make  argument.  This  is  a  requirement 
of  the  due  process  clause  of  the  Fifth  Amendment  of 
this  Constitution.”1  (emphasis  supplied) 

Again,  the  Commission's  treatment  of  Petitioners’ 
requests  for  findings  of  fact  is  significant.  Pursuant  to 
the  Commission’s  rules2  and  Section  8(b)  of  the  Admin¬ 
istrative  Procedure  Act,3  the  Petitioners  submitted  com¬ 
plete  and  accurate  requests  for  findings  of  fact  ( 2451a  to 
2619a).  In  its  Opinion,  the  Commission  made  findings 
which  supported  its  policy  of  non-retainability,  but,  as 
to  the  requested  findings,  the  Commission  merely  stated 
(2776a): 

“To  whatever  extent  such  requested  findings  in¬ 
volve  issues  which  are  relevant  and  material  to  the 
■  ■  1  ■  ■  • 

1In  contrast  with  the  lack  of  opportunity  for  Petitioners 
to  cross-examine  with  reference  to  facts  found  by  the  Com¬ 
mission  of  its  own  knowledge,  is  the  Commission’s  discredit¬ 
ing  (2710a)  of  Coffman  because  Commission  counsel  had  no 
opportunity  to  cross-examine  Coffman’s  employees  who  as¬ 
sisted  in  compiling  data  for  the  economies  studies,  or  to  cross- 
examine  the  individuals  from  whom  data  were  obtained.  The 
employees  were  either  present  at  the  hearings  (692a,  693a), 
or  their  names  as  well  as  the  names  of  individuals  furnish¬ 
ing  data  were  given  at  the  hearings,  so  that  they  could  have 
been  examined  voluntarily  or  under  the  Commission’s  plenary 
subpoena  powers:  Section  18(c)  of  the  Act. 

^ule  IX,  par.  (f ) . 

*Quoted  on  page  39  of  Pet.  App. 
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decision  of  this  case,  we  have  by  our  detailed  Find¬ 
ings  and  Opinion  herein  already  fully  ruled  upon 
them.  However,  for  the  sake  of  clarity,  we  hereby 
expressly  approve  such  of  those  requested  findings 
as  are  in  accord  with  the  views  herein  expressed, 
and  disapprove  them  to  the  extent  that  they  are  in¬ 
consistent  with  such  views.” 

This  is  directly  contrary  to  Section  8(b)  of  the  Admin¬ 
istrative  Procedure  Act,  which  provides  that: 

“The  record  shall  show  the  ruling  upon  each 
such  findings,  conclusion  or  exception  presented.”1 

Petitioners  complained2  of  this  in  their  petition  for  re¬ 
hearing  (2791a),  but  the  Commission,  in  denying  re¬ 
hearing,  did  not  correct  the  error  (2823a  to  2825a,  and 
see  note  2  on  2823a) .  The  Commission’s  selection  of  the 
facts  to  be  found,  and  its  refusal  to  find  other  facts  ( ab¬ 
solutely  uncontradicted  and  undisputed )  which  would 
support  Petitioners’  case,  is  but  another  example  of  the 
all-pervading  effect  of  the  Commission’s  policy  of  non- 
retainability. 

The  Commission’s  erroneous  policy  against  re  tain- 
ability  also  explains  its  inconsistent  treatment  of  tax 
savings.  Thus,  where  consideration  of  the  effect  of  the 
tax  laws  would  reduce  the  amount  of  the  economies  lost 
on  segregation,  (i.e.,  might  be  considered  to  be  preju¬ 
dicial  to  Petitioners’  contentions),  Petitioners  are  criti¬ 
cized  for  not  giving  effect  thereto  in  their  economies 
studies  (2687a,  note  13;  2688a) .  But  when  such  tax  sav¬ 
ings  are  beneficial  to  Petitioners’  case,  the  Commission 
refuses  to  consider  tax  savings  (2734a). 

1See  also  U.  S.  v.  Carolina  Freight  Carriers  Corp.,  315 
U.  S.  475  (1942). 

2A  mere  comparison  of  the  list  of  Petitioners’  requested 
findings  here  involved  with  the  Commission’s  findings  is  all 
that  is  necessary  to  show  the  inadequacy  of  the  Commission’s 
action  and  the  respects  in  which  Petitioners  have  been  prej¬ 
udiced:  See  petition  for  rehearing,  page  2791a. 
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In  the  subsequent  portions  of  this  brief,  Petitioners 
point  out  many  inaccuracies  in  the  Opinion  in  stating 
evidence,  as  well  as  many  instances  where  the  Commis¬ 
sion  has  made  findings  which  are  not  supported  by  sub¬ 
stantial  evidence,  and  also  the  many  instances  where  the 
Commission  failed  and  refused  to  make  findings  in  dis¬ 
regard  of  substantial  and  uncontradicted  evidence  re¬ 
quiring  such  findings.  Again,  Petitioners  point  out  on 
page  43  to  53  hereof,  the  Commission’s  errors  in  con¬ 
sistently  placing  the  burden  of  proof  upon  Petitioners. 
Such  actions  are  merely  confirmatory  of  the  determina¬ 
tion  of  the  Commission  to  “hold  the  line,,  and  to  permit 
no  breach  in  its  policy  against  retainability. 

The  fact  is  that,  almost  without  exception,  every 
issue  in  the  case  was  decided  against  Petitioners,  every, 
expert  witness  produced  by  Petitioners  was  either  dis¬ 
qualified  or  discredited,  the  burden  of  proof  of  every 
material  issue  was  placed  upon  Petitioners,  the  burden 
of  rebutting  presumptions  or  premises  created  by  the 
Commission  was  placed  upon  Petitioners,  and  in  every 
instance  it  was  ruled  that  Petitioners  had  not  met  the 
burden  of  proof  or  overcome  the  presumption  or  premise. 
The  fact  is  also  that  the  Commission  introduced  no  evi¬ 
dence  of  its  own  (other  than  statistical  exhibits,  most  of 
which  had  been  prepared  and  furnished  by  Petitioners ) , 
that  the  evidence  offered  by  Petitioners  was  not  con¬ 
tradicted  in  any  way,  and  that  all  of  the  crucial  findings 
and  conclusions  of  the  Commission  are  in  disregard  of 
such  uncontradicted  and  substantial  evidence. 

The  Commission’s  views  as  to  the  merits  of  the  case 
were  stated  by  the  Commission  in  the  notices  (30a  to 
80a)  by  which  it  instituted  these  proceedings,  in  which 
the  Commission  averred  that  it  had  “data  establishing  or 
tending  to  establish”  conclusions  substantially  identical 
with  those  stated  by  the  Commission  in  its  final  order, 
and  in  which  the  Commission  averred  that  these  al¬ 
legations  “indicate  or  tend  to  indicate”  that  orders 
should  be  entered  substantially  identical  with  the  order 
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which  was  finally  entered.  This  was  the  beginning  of 
the  application  in  this  case  of  the  agency’s  policy 
against  any  combination  of  electric,  gas  or  transporta¬ 
tion  properties.  The  influence  of  that  policy  continued 
throughout  the  entire  proceedings.  In  reading  the  Opin¬ 
ion,  the  apparent  regard  paid  to  the  elements  of  due 
process  and  the  requirements  of  the  Act  must  be  con¬ 
trasted  with  the  Commission’s  actual  rulings,  findings, 
and  decision,  all  evidencing  a  determination  to  support 
the  policy  of  non-retainability. 

In  the  recent  case  of  Pittsburgh  Steamship  Co.  v 
N.L.R.B.,1  an  order  of  the  National  Labor  Relations 
Board  was  attacked  on  the  ground  that  the  petitioner 
had  been  denied  due  process.  The  petitioner  in  that  case 
charged  that  the  uniform  discrediting  of  all  of  its  wit¬ 
nesses,  and  the  uniform  crediting  of  all  of  the  respond¬ 
ent’s  witnesses  was  evidence  that  it  had  been  denied  due 
process.  The  Court  found  a  denial  of  due  process  from 
the  face  of  the  Board’s  findings  without  resort  to  the 
evidence  in  the  record.2  Such  a  situation  must  result  in 
a  reversal  of  the  administrative  agency’s  findings,  re¬ 
gardless  of  the  fact  that  there  may  be  evidence  in  the 
record  which  would  support  the  agency’s  order:  NJj.R.B. 
v.  Phelps .z 

These  authorities  are  quite  relevant  to  the  case  at 
bar.  Petitioners’  case  presents  not  only  a  similar  but  an 
even  stronger  factual  situation  than  that  involved  in  the 
Pittsburgh  Steamship  case.  In  the  instant  case  the  pat- 

*167  F.  2d  126  (C.C.A.  6th  1948) ;  cert,  granted  Novem¬ 
ber  8, 1948. 

2Other  cases,  recognizing  the  same  principle  are  NX. 
RJ$.  v.  A.  Sartorius  &  Co.,  140  F.  2d  203,  205  (C.C.A.  2nd 
1944) ;  N.L.RJB.  v.  Grieder  Machine  Tool  &  Die  Co.,  142  F.  2d 
163,  165  (C.C.A.  6th  1944) ;  NXJtJZ.  v.  Lcuster-Kauffman  A. 
Carp.,  144  F.  2d  9,  16  (C.CA.  8th  1944)  ;  NXRB.  v.  Mo 
Gough  Bakeries  Corp.y  153  F.  2d  420,  421  (C.CA.  5th  1946). 

*136  F.  2d  562  (C.C.A.  5th  1943).  Montgomery  Ward  & 
Co.  v.  NX.R.B.,  103  F.  2d  147  (C.CA.  8th  1939)  is  to  the  same 
effect. 
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tern  of  the  Commission's  actions  in  uniformly  dis¬ 
crediting  and  disparaging  the  testimony  of  all  the  Pe¬ 
titioner's  witnesses  on  the  issue  of  substantial  econo¬ 
mies  and  the  pattern  of  its  actions  in  making  findings 
which  were  contrary  to  the  testimony  of  those  witnesses 
and  which  were  based  solely  on  conjectures  which  were 
without  support  in  any  evidence  and  were  contrary  to 
substantial  evidence,  can  be  explained  only  on  the  basis 
that  they  were  influenced  by  the  Commission's  policy 
of  non-retainability.  In  addition,  the  Commission’s  other 
actions  discussed  on  pages  24  to  35  hereof,  fall  into 
the  same  pattern  and  constitute  independent  and  cor¬ 
roborative  evidence  showing  the  decisive  influence  of 
that  policy  on  the  Commission’s  decision  in  this  case. 
In  the  Pittsburgh  Steamship  case,  the  Board  could  at 
least  rely  on  the  more  or  less  plausible  excuse  of  having 
acted  on  substantial  (albeit  contradicted)  evidence, 
whereas  in  the  present  case,  the  Commission  does  not 
even  have  this  excuse. 

We  submit  that  for  these  reasons  alone,  the  Court 
should  reverse  and  set  aside  the  order  of  the  Commission. 

B.  The  Commission  has  adopted  and  is  enforcing  a 
policy  of  never  permitting  any  combination  of  electric 
and  gas,  or  electric  and  transportation,  properties  in  any 
holding  company  system 

As  to  the  combination  of  electric  and  gas  properties, 
the  Commission  has  ruled,1  as  a  matter  of  law,  that  such 
properties  cannot  be  retained  together  in  a  holding  com¬ 
pany  system  as  a  single  integrated  public-utility  system.2 
The  Commission  admits  (2686a)  that  such  combination 
is  permissible  under  the  additional  system  provision.* 

12686a,  and  the  cases  there  cited  by  the  Commission. 

Petitioners  show  the  error  of  this  ruling  on  pages  53  to 
67  hereof. 

*This  constitutes  an  admission  that  there  is  no  congres¬ 
sional  policy  against  such  a  combination.  As  shown  on  pages 
56  to  63  hereof,  the  Act  contemplates  some  combination  of 
electric  and  gas  properties  under  holding  company  control. 
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Despite  this  admission,  the  Commission  (except  possi¬ 
bly  for  one  early  case1)  has  never  permitted  such  a  com¬ 
bination  of  properties  to  exist  in  any  holding  company 
system  under  the  additional  system  provision.  j 

i 

The  explanation  for  this  remarkable  circumstance 
will  be  found  in  the  Commission’s  decisions.  An  examin¬ 
ation  of  these  decisions  will  show  that,  in  fact,  the  Com-  j 
mission  has  consistently  enforced  a  policy  of  forbidding 
such  a  combination  in  the  same  system  by  employing  a  j 
“decisional  technique”  (2695a,  note  24),  of  adopting  in¬ 
terpretations  of  the  standards  stated  in  Section  11(b) 

(1) ,  varying  according  to  the  facts  of  any  given  case,  to 
the  end  that  such  a  combination  of  properties  will  be  ef-  j 
fectively  prevented. 

The  cases  wherein  an  additional  system  has  been  ! 
found  to  comply  with  the  additional  system  provision 
all  involve  the  retention  of  electric  with  electric,  or  gas  ; 
with  gas,  properties.2  An  examination  of  these  cases  will  ! 
show  that  therein  the  Commission  was  satisfied  with 
little  or  no  evidence  as  to  loss  of  substantial  economies, 
although,  of  necessity,  the  Commission  had  to  find  that  j 
the  requirements  of  clause  (A)  were  met.  In  Engineers 
Public  Service  Co.,  12  S.E.C.  41  (1942),  an  electric  sys-  j 
tern  additional  to  a  principal  electric  system  was  in-  j 
volved;  the  Commission  permitted  retention  of  the 
additional  system  although  it  said  (90)  that  “the  record  j 
is  not  as  clear  as  it  might  be  on  this  point”  of  substantial  j 
economies.  In  Federal  Light  and  Traction  Co .,  Release  j 
4960  (1944),  the  retention  of  two  additional  electric  sys- ! 

xIn  American  Water  Works  and  Electric  Co.y  2  S.E.C.  j 
972  (1937) ,  electric  and  gas  properties  were  held  to  constitute 
a  single  integrated  system.  In  later  decisions,  the  Commission 
has  overruled  the  case  on  this  point.  In  Columbia  Gas  and 
Electric  Corp.y  8  S.E.C.  443  (1941),  the  Commission  said  (463) 
that  the  American  Water  Works  opinion  “is  susceptible  to  the 
construction”  that  it  was  decided  under  the  additional  system 
provision. 

2Cf.  the  American  Water  Works  case,  supra,  note  1. 

i 

j 
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terns  with  a  principal  electric  system  was  involved.  The 
Commission  permitted  retention  of  one  of  the  additional 
systems  although  it  had  “considerable  question  about  the 
accuracy  and  relevance  of  much  of  the  evidence”  on  sub¬ 
stantial  economies.1  In  these  cases,  the  additional  system 
retained  was  small.  However,  in  Columbia  Gas  and  Elec¬ 
tric  Corp.,  Release  5455  (1944),  the  Commission  per¬ 
mitted  the  retention  of  three  separate  gas  systems  under 
holding  company  control,  the  three  systems  being  each 
larger  in  size  than  the  gas  system  here  involved.  Re¬ 
tention  was  permitted  because  of  “the  unique  circum¬ 
stances  of  this  case” ;  strangely  enough,  there  is  no  men¬ 
tion  in  the  opinion  of  substantial  economies  to  be  rea¬ 
lized  by  retention  of  the  systems,  except  for  the  co-or¬ 
dination  realized  through  common  control  by  the  hold¬ 
ing  company. 

On  the  other  hand,  the  Commission’s  approach  to 
the  subject  of  substantial  economies  is  quite  different 
in  the  cases  where,  as  here,  it  is  sought  to  retain  electric 
and  gas  properties  in  the  same  holding  company  system, 
although  the  same  statutory  requirements  are  appli¬ 
cable.  In  this  type  of  case,  the  Commission  enforces 
a  long  list  of  special  standards,2  allegedly  derived  from 

1 Republic  Service  Corp .,  Release  6820  (1946)  and  Com- 
Totality  Gas  and  Power  Co.,  Release  4915  (1944),  also  seem  to 
involve  retainability  of  electric  systems  with  a  principal  elec¬ 
tric  system.  The  discussion  of  substantial  economies  was  negli¬ 
gible. 

2 Also  in  marked  contrast  are  the  cases  in  which  a  com¬ 
bination  of  gas  utility  properties  was  found  to  constitute  a 
single  integrated  system:  The  North  American  Co.,  Release 
5657  (1945) ;  Columbia  Gas  and  Electric  Corp.,  Release  5455 
(1944) ;  Cities  Service  Co.,  Release  5028  (1944)  ;  Com¬ 
munity  Gas  and  Power  Co.,  13  S.E.C.  532  (1943) ;  and  Lone 
Star  Gas  Corp.,  12  S.E.C.  286  (1942).  Although  such  finding 
necessarily  means  that  “substantial  economies”  are  effec¬ 
tuated  by  the  combination:  Sec.  2(a)  (29)  (B),  yet  in  these 
cases,  as  in  the  combination  of  gas  with  gas,  or  electric  with 
electric,  the  Commission  does  not  apply  the  special  tests  which 
it  applies  to  cases  of  electric-gas  combination  systems. 
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the  Act,  which  operate  to  make  it  impossible  for  any! 
company  ever  to  show  a  loss  of  substantial  economies.  | 
The  special  standards  applied  by  the  Commission  in  thei 
present  case,  both  with  respect  to  the  witnesses  and  the 
evidence,  are  typical. 

The  Commission's  varying  approach  involves  more 
than  mere  inconsistency.  The  conclusion  is  inescapable 
that  the  variation  represents  an  administrative  tech¬ 
nique  developed  and  applied  by  the  Commission  t6 
achieve  an  end-result  at  variance  with  the  policy  and 
language  of  the  Act,  viz.,  that  under  no  circumstances 
will  the  Commission  permit  any  combination  of  electric 
and  gas  properties  in  any  holding  company  system. 

As  to  the  combination  of  electric  and  transportation 
properties  in  a  holding  company  system,  the  Congres¬ 
sional  policy  was  clearly  to  avoid  disturbing  existing 
corporate  structures  except  where  required  by  public 
policy,  as  is  evidenced  by  the  declaration  that  other 
businesses  may  be  retained  if  they  are  “necessary  or 
appropriate  in  the  public  interest  or  for  the  protection 
of  investors  or  consumers  and  not  detrimental  to  the 
proper  functioning  of  such  system.”  The  Act  expresses 
no  public  policy  whatever  against  the  combination  of 
electric  and  transportation  properties  in  a  holding  com¬ 
pany  system,  and  such  a  policy  is  contrary  to  the  Con¬ 
gressional  intent.1 

Despite  this  fact,  the  Commission  has  never2  permit¬ 
ted  such  a  combination  in  a  holding  company  system, 
although  such  a  combination  was  common  and  such  re¬ 
tentions  have  frequently  been  sought  by  holding  com- 

j 

1This  Court  recognized  this  fact  in  Engineers  Public  Serv¬ 
ice  Co.  v.  S.E.C.,  78  App.  D.C.  199,  138  F.2d  936  (1943).  j 

2Except  for  the  early  American  Water  Works  case  re¬ 
ferred  to  in  the  note  on  page  39,  which,  while  never  express¬ 
ly  overruled  on  this  point,  is  inconsistent  with  all  the  later 
cases. 
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panies. 1  The  decisional  technique  employed  in  these 
cases  was  the  “functional  relationship” 2  test,  which  ef¬ 
fectively  prohibited  any  such  combination  because  the 
Commission  invariably  announced  that  the  proper  func¬ 
tional  relationship  did  not  exist  between  electric  and 
transportation  properties  when  they  are  in  a  holding 
company  system. 

This  Court  rejected  the  functional  relationship  test 
as  applied  to  street  railway  properties  in  combination 
with  electric  utility  properties  in  the  Engineers  case ; 3  so 
in  the  present  case  the  Commission  adopted  a  new  tech¬ 
nique  to  prevent  a  breach  in  its  policy.  It  first  applied  its 
functional  relationship  test  (2741a,  2742a),  and  then  it 
proceeded  to  apply  a  number  of  other  special  standards, 
gimilar  to  those  applied  to  the  combination  of  electric 
and  gas  properties.  Examples  are :  finding  that  the  joint 
use  of  facilities  could  be  continued  even  if  the.  businesses 
were  separated  (2742a),  requiring  that  the  transporta¬ 
tion  properties  be  incapable  of  independent  operation 
(2742a),  off-setting  conjectural  countervailing  econo¬ 
mies  against  any  proof  offered  of  lost  economies  (2744a) , 
finding  of  potential  overreaching  in  intercompany  trans¬ 
actions  (2745a),  etc.  These  tests  avoid  consideration  of 
the  standards  prescribed  by  the  Act,  and  the  effect  of 
them  is  to  make  it  impossible  for  any  electric  utility  sys¬ 
tem  to  retain  transportation  properties. 

Again  this  approach  should  be  contrasted  with  the 
Commission’s  approach  to  retainability  of  other  types 
of  businesses.  The  Commission  regularly  holds  ( as  it  did 
in  the  present  case  at  2747a)  that  steam  heating  business- 

examples  of  the  Commission’s  rulings  in  electric-trans¬ 
portation  cases  are:  Cities  Service  Power  and.  Light  Co.,  Re¬ 
lease  4489  (1943) ;  Engineers  Public  Service  Co.,  12  S.E.C.  41 
(1942) ;  and  The  North  American  Co.,  Release  3405  (1942). 

2This  test  is  more  fully  discussed  on  pages  152  to  164 
hereof. 

3The  Third  and  Fifth  Circuits  are  in  accord  and  the  Sec¬ 
ond  Circuit  is  apparently  contra.  See  discussion  on  page  154, 
infra. 
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es  are  retainable  with  electric  systems  without  any  men¬ 
tion  of  these  special  tests.1  Similarly  it  has  held  that 
various  other  types  of  businesses  are  retainable  without 
applying  these  tests.2 * * * * * 

The  conclusion  is  inescapable  that  the  Commission 
in  substance  is  enforcing  a  policy  at  variance  with  the 
policy  and  language  of  the  Act,  viz.,  that  under  no  cir¬ 
cumstances  will  the  Commission  permit  any  combination 
of  electric  and  transportation  properties  in  the  same 
holding  company  system. 

i 

C.  The  Commission  erred  in  imposing  upon  Peti¬ 
tioners  the  burden  of  proof  of  showing  by  clear  and  con* 
vincing  evidence  that  the  gas  and  transportation  sys¬ 
tems  can  be  retained. 

1.  Burden  of  'proof  as  to  the  retainabUity  of  the  gas 
system. 

! 

One  of  the  important  questions  involved  in  the  pres¬ 
ent  case  is  whether  the  gas  system8  can  be  retained  by 
Philadelphia  Company  under  the  additional  system  pro- 

1  American  Gas  and  Electric  Co.,  Release  6333  (1945), 
Cities  Service  Power  and  Light  Co.,  Release  4489  (1943) ,  Engi¬ 
neers  Public  Service  Co.,  12  S.E.C.  41  (1942),  and  The  North 
American  Co.,  11  S.E.C.  194  (1942). 

2For  example  a  coal  business :  American  Gas  and  Electric 
Co.,  Release  6333  (1945)  and  The  North  American  Co.,  11 
S.E.C.  194  (1942) ;  water  and  sewerage  Southern  Union  Gas 
Co.,  12  S.E.C.  116  ( 1942) ;  stone  quarry,  real  estate,  housing 

and  short  railroad,  American  Gas  and  Electric  Co.,  Release 

6333  (1945) ;  electric  appliance  and  ice  businesses,  Engineers 

Public  Service  Co.,  12  S.E.C.  41  (1942) ;  butane  and  propane 

gas  manufacture  Lone  Star  Gas  Corp.,  12  S.E.C.  286  (1942). 

Composed  of  the  two  gas  utility  companies,  Equitable 
Gas  and  Pittsburgh  and  West  Virginia.  At  the  time  of  the 
order  of  June  1,  1948,  Philadelphia  Company  itself  was  also 

a  gas  utility  company  but  is  such  no  longer.  See  page  4  hereof. 
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vision1  of  Section  11(b)(1).2  The  Commission  ruled 
(2701a,  2734a)  that  Petitioners  have  the  burden  of  proof 
of  showing  such  retainability,  and  the  Commission’s  en¬ 
tire  opinion  on  this  subject  is  rested  on  the  failure  of  Peti¬ 
tioners  to  meet  this  burden.  Petitioners  submit  that  this 
ruling  was  erroneous. 

The  policy  of  Section  11(b)  (1)  is  not,  as  the  Com¬ 
mission  would  have  it,  to  require  all  holding  company 
systems  to  be  limited  to  one  public  utility  system,  but, 
on  the  contrary,  the  Commission  is  directed  (the  word 
“shall”  is  mandatory )  to  permit  the  retention  in  a  hold¬ 
ing  company  system  of  such  additional  systems  as  com¬ 
ply  with  the  standards  of  clauses  (A),  (B)  and  (C) ,  and 
such  direction  is  no  less  mandatory  than  the  direction  to 
strip  the  holding  company  system  of  additional  systems 
which  do  not  comply  with  the  standards  of  those  clauses. 

The  legislative  history  of  the  Act  supports  this  in¬ 
terpretation.  In  the  bill  as  passed  by  the  Senate  (S. 
2796),  there  was  no  provision  permitting  the  retention 
of  any  additional  system.  As  passed  by  the  House,  the 
bill  provided  for  limitation  of  operations  to  a  single 
system 

“except  that  if  the  Commission  finds  that  it  is  not 
necessary  in  the  public  interest  to  so  limit  the 
operations  .  .  .  the  order  of  the  Commission  shall 
require  such  company  to  take  only  such  action  .  .  . 
as  the  Commission  finds  necessary  to  limit  such 
operations  to  such  number  of  integrated  public- 
utility  systems  as  it  finds  may  be  included  in  such 


1The  burden  of  proof  on  the  question  of  whether  the  gas 
and  electric  properties  comprise  a  single  integrated  system  is 
not  here  involved,  because  the  Commission  ruled  as  a  matter 
of  law  that  electric  and  gas  can  never  be  combined  into  a 
single  system.  The  error  of  this  ruling  is  shown  at  pages  53  to 
67  hereof. 

Quoted  on  page  27  of  Pet.  App. 
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holding  company  system  consistently  with  the  pub¬ 
lic  interest,”  (Empasis  supplied) 

i 

In  other  words  the  House  version  of  the  bill  contemplate 
ed  continuation  of  existing  systems,  but  with  the  elimi¬ 
nation  therefrom  of  such  systems  only  as  public  interest 
required,  viz.,  such  additional  systems  as  fell  within  the 
evils  specified  in  the  Act.1  In  the  absence  of  proof  of 
existence  of  the  evils,  or  in  the  absence  of  a  showing  of 
public  policy  requiring  divestment,  continuation  of  the 
status  quo  ante  is  contemplated.  In  the  Conference  Ret 
port,2  the  Senate  yielded  and  the  House  version  was 
adopted,  with  a  clarification  of  “public  interest,”  and  the 
“except”  language  was  even  further  weakened  by  being 
converted  into  a  mere  proviso.  However,  the  general  con¬ 
templation  of  continuance  (in  the  absence  of  a  showing 
of  necessity  for  divestment)  was  recognized.  In  the  En¬ 
gineers  case,3  Judge  Soper  said: 

“It  is  certain,  as  the  legislative  history  shows, 
that  the  Act  would  not  have  received  the  approval 
of  Congress  if  it  had  not  contained  the  provisions 
which  prohibit  the  unnecessary  disturbance  of  ex¬ 
isting  conditions.” 

* 

This  legislative  history  tends  to  show  that  the  provision 
for  the  retention  of  additional  systems  is  entitled  to 
the  same  weight  as  the  provisions  for  non-retention. 

In  the  next  place,  the  Commission  is  the  proponent 
of  the  order  of  June  1, 1948,  requiring  the  divestment,  as 
is  shown  by  its  notices  instituting  the  present  proceed¬ 
ings;4  Petitioners  sought  no  order  from  the  Commis- 

JSee  Section  1,  the  policy  section,  of  the  Act. 

2H.  Rep.  No.  1903,  74th  Cong.,  1st  Sess. 

Engineers  Public  Service  Co.  v.  SJE.C.,  79  App.  D.C.  199, 
138  F.  2d  936,  945  (1943).  While  this  was  said  in  the  course 
of  his  dissenting  opinion,  there  is  nothing  in  the  majority 
opinion  in  disagreement  therewith. 

4The  notices  of  December  5,  1946  appear  on  pages  30a 
to  80a.  I 
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sion.  As  proponent  of  divestment,  the  Commission  must 
be  held  to  have  the  burden  of  proof,  just  as,  in  PhUar 

delphia  Co.  v.  S.E.C., . App.  D.  C . ;  . F.  2d 

. .  ( Oct.  28,  1948 ) ,  the  Commission,  as  proponent  of 

its  action  there  proposed,  should  have  assumed  the  bur¬ 
den  of  proof.  In  holding  that  the  Commission's  failure 
there  to  assume  the  burden  of  proof  was  reversible 
error,  this  Court  ( Stephens,  C.  J. )  said : 

“The  Commission  erroneously  failed  to  assume 
the  burden  of  proof  in  respect  of  the  propriety  of 
its  proposed  action.  It  was  obliged  to  observe  ‘the 
essential  rules  of  evidence.*  Cf.  Interstate  Commerce 
Commission  v.  Louisville  &  Nashville  Railroad  Com¬ 
pany,  227  U.S.  88  (1913) ,  With  some  exceptions  not 
here  pertinent  the  burden  of  proof  lies  upon  him 
who  affirms,  not  him  who  denies.”  (emphasis  sup¬ 
plied) 

This  statement  is  in  accord  with  Section  7(c)  of  the  Ad¬ 
ministrative  Procedure  Act1  which  provides  that 

“Except  as  statutes  otherwise  provide,  the  pro¬ 
ponent  of  a  rule  or  order  shall  have  the  burden 
of  proof.” 

Again,  the  fact  that  Congress  did  not  intend  to  place 
the  burden  of  proof  of  retainability  on  Petitioners  is 
evidenced  by  a  reading  of  the  whole  Act.  Throughout  the 
Act,  wherever  the  burden  of  proof  is  intended  to  be  on 
the  company  or  system,  the  intent  is  expressly  mani¬ 
fested.  Thus,  as  to  exemptions  from  the  Act,  the  com¬ 
pany  must  file  “an  application  for  exemption”:  §  3(c)  ;2 
Sections  4  and  5  provide  that  holding  companies  may 

1This  statutory  requirement  is  but  a  restatement  of  exist¬ 
ing  law:  Appendix  to  Attorney  General’s  statement  regarding 
revised  Committee  Print  of  October  5,  1945,  S.  Doc.  No.  248, 
79th  Cong.  2d  Sess.,  pp.  228, 441. 

2A11  the  sections  hereinafter  mentioned  are  quoted  in  Pet. 
App.  pages  12  to  27. 
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register;  holding  companies  which  have  ceased  to  be 
such  must  file  an  “application”  under  Section  5(b) ;  Sec¬ 
tion  6  makes  certain  transactions  unlawful  unless  a 
“declaration”  is  filed  by  the  company  and  is  effective; 
Section  7(a)  provides  for  “declarations”  by  companies 
in  respect  of  security  transactions;  and  under  Section 
9,  securities,  utility  assets,  etc.,  cannot  be  acquired  ex-  ! 
cept  after  approval  of  an  “application”  by  the  company 
under  Section  10.  In  all  these  cases,  the  company  is  the 
proponent  of  the  rule  or  order,  and  the  Act  unequivocal¬ 
ly  places  the  burden  of  proof  on  the  company  by  requir-j 
ing  it  to  file  an  application,  declaration,  registration,  etc.j 
Unless  a  different  result  were  intended,  Section  11  (b)  i 
would  have  followed  the  same  pattern  by  requiring  the 
holding  company  to  file  an  application  for  retention  of 
the  additional  system.  I 

i 

Instead  of  providing,  as  in  the  prior  sections,  for 
affirmative  action  by  the  company,  Section  11  imposes 
the  duty  upon  the  Commission.  Section  11(a)  imposes 
upon  the  Commission  the  duty  of  examining  the  charac¬ 
ter  of  properties  owned  or  controlled  by  holding  com** 
panies,  and  this  section  is  followed  immediately  by  sub¬ 
section  ( b )  which  imposes  upon  the  Commission  the  duty 
of  limiting  the  operations  of  each  holding  company 
system  to  the  scope  there  provided.  The  fact  that  subsec¬ 
tion  (b)  providing  for  the  limitation  of  operations  is  pre¬ 
ceded  immediately  by  the  subsection  providing  for  the 
examination  by  the  Commission  of  the  operations  of  the 
holding  company  system  is  most  persuasive  evidence  that 
the  material  compiled  by  the  Commission  in  its  investiga¬ 
tion  under  Section  11(a)  is  intended  to  be  the  material 
which  should  prompt  the  proponent  of  the  order  to  con¬ 
tend  at  the  hearing  that  operations  of  the  system  should 
be  limited.  In  short,  the  statutory  scheme  is  that  the  ma¬ 
terial  gathered  by  the  Commission  under  Section  11(a) 
is  the  evidence  upon  which,  after  the  respondent  has 
been  given  an  opportunity  at  the  hearing  to  test  such 
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evidence ,  the  Commission  may  enter  an  order  under 
Section  11(b).  To  hold  otherwise  would  be  to  give  no 
meaning  to  Section  11(a).  An  examination  under  Section 
11(a)  can  serve  no  purpose  other  than  to  permit  the 
gathering  of  evidence  for  the  Commission  to  use  in 
carrying  its  burden  of  proof  in  hearings  under  Section 
11(b).1 

As  its  only  authorities  for  imposing  the  burden  of 
proof  on  Petitioners,  the  Commission  cites  its  own  prior 
opinions.2 * *  None  of  these  cases  gives  any  argument  or 
reason  supporting  the  holding,  and,  so  far  as  Petition¬ 
ers  are  aware,  the  Commission,  in  none  of  its  published 
opinions,  has  given  any  reasons  to  support  its  ruling. 

In  Engineers  Public  Service  Co.  v.  S.E.C. 5  this  Court 
seems  to  have  assumed  that  it  was  proper  for  the  Com¬ 
mission  to  put  the  burden  of  proof  on  the  company  to 
show  retainability;  the  question  was  not  raised  in  the 
petition  to  review  or  the  brief  for  petitioner  filed  in  that 
case.  Furthermore,  the  Court  did  not  discuss  the  subject 
and,  so  far  as  Petitioners  are  advised,  no  presentation 
was  made  along  the  lines  here  advanced.  The  placing  of 
any  such  burden  of  proof  on  Petitioners  is  not  only  erron- 

1  Contrast  Section  30  which  directs  the  Commission  to 
make  investigations  of  public-utility  companies  and  on  the 
basis  thereof  to  make  recommendations  as  to  the  type  and 
size  of  geographically  and  economically  integrated  public- 
utility  systems  which  it  believes  promote  the  stated  purposes 
of  the  Act.  The  presence  of  Section  30  in  the  Act  compels  the 
rejection  of  any  suggestion  that  the  examination  directed  to 
be  made  under  Section  11(a)  is  for  any  purpose  other  than 
to  provide  the  necessary  basis  for  the  Commission's  hearings 
under  Section  11  (b) . 

2 Columbia,  Gas  and  Electric  Cory.,  Release  5455  (1944) ; 
American  Gas  and  Electric  Co.,  Release  6333  (1945).  The 
Columbia  opinion  merely  relies  upon  Engineers  Public  Serv¬ 
ice  Co.,  12  S.E.C.  41  (1942),  which  also  contains  no  argument 

or  reason  for  the  rule.  North  American  Co.,  Release  5707 

(1945)  is  to  the  same  effect. 

*78  App.  D.  C.  199,  138  F.  2d  936,  944,  945  (1943). 
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eous  for  the  reasons  hereinabove  stated,  but  it  is  con-  j 
trary  to  the  later  decision  of  this  Court  in  Philadelphia  j 
Company  v.  S.  E.  C .,  supra,  and  is  also  contrary  to  Sec-  j 
tion  7(c)  of  the  Administrative  Procedure  Act.  I 

i 

2.  Burden  of  proof  as  to  the  retainabUity  of  the  j 
transportation  system. 

A  second  important  question  involved  in  the  present  | 
case  is  whether  the  transportation  system  can  be  re¬ 
tained  by  Philadelphia  Company  under  the  other  busi¬ 
ness  clauses1  of  Section  11(b)(1).  The  Commission  ! 
ruled  (2736a) ,  that  here  again  the  burden  of  proof  was  \ 
on  Petitioners  to  show  such  retainability.  Petitioners! 
submit  that  this  ruling  is  also  erroneous  for  the  reasons 
stated  in  Petitioners’  argument  as  to  the  burden  of  proof 
in  additional  system  cases;  those  arguments2  will  not  be! 
repeated  here. 

The  only  authority  cited  by  the  Commission  for  its 
ruling  under  the  other  business  clauses  is  the  U.GJ. 
case.3  In  reaching  its  conclusion,  the  Court  in  that  case 
relied  upon  a  portion  of  the  legislative  history,  saying 
(138  F.  2d  1010,  1021) : 

“When  the  bill  emerged  from  the  Conference 
Committee  the  committee  report  stated,  The  sub¬ 
stitute  agreed  to,  with  respect  to  the  question  of 
integrated  public-utility  systems,  provides  that  the 

Commission  shall  *  *  *  require  each  holding-corn- 

- 

Quoted  on  page  28  of  Pet.  App.  j 

The  word  “shall”  is  used  in  the  additional  system  pro¬ 
vision.  In  the  other  business  clauses  the  word  “may”  is  used. 
However  in  United  Gas  Improvement  Co.  v.  SE.C.,  138  F.  2d 
1010, 1021  (C.CA.  3rd,  1943),  the  Court  said: 

“The  Minton  Amendment  permits  the  retention  of 
businesses  other  than  statutory  public  utilities  if  they 
meet  the  requirements  of  the  Act.  We  think  that  the  word 
‘ may*  occurring  as  the  third  word  of  the  amendment  must 
he  construed  as  ‘shall’ (emphasis  supplied) 

^United  Gas  Improvement  Co.  v.  SE.C.,  138  F.  2d  1010 
(C.C.A.  3rd,  1943).  ! 
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pany  system  to  be  limited  to  a  single  integrated 
public-utility  system  and  to  such  other  businesses 
as  are  reasonably  incidental  or  economically  neces¬ 
sary  or  appropriate  to  the  operation  of  such  inte¬ 
grated  system  but  includes  an  exception.  *  *  *  The 
Commission  is  given  express  authority  to  permit  as 
reasonably  incidental  or  economically  necessary  or 
appropriate  to  the  operations  of  an  integrated  sys¬ 
tem  the  retention  of  any  business,  other  than  a  pub¬ 
lic  utility  as  such,  which  the  Commission  finds 
necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  or  consumers  and  not 
detrimental  to  the  proper  functioning  of  the 
system.’  ” 

The  words  which  were  deemed  decisive  (as  gath¬ 
ered  from  the  emphasis  put  upon  them  by  the  Court )  are 
“but  includes  an  exception.”  The  sentence  which  follows 
these  words,  but  which  was  omitted1  in  the  Court’s 
opinion,  reads : 

“This  exception  provides  that  the  Commission 
shall  permit  additional  integrated  systems,  if  it 
finds  that . . 

and  then  followed  a  restatement  of  the  (A),  (B)  and 
(C)  clauses  of  the  additional  system  provision.  Therefore 
the  Conference  Committee  Report2  does  not  support  in 
any  way  a  conclusion  that  the  burden  of  proof  to  show 
retainability  of  other  businesses  is  upon  Petitioners.  On 
the  contrary,  the  Report  does  not  alter  the  conclusion 
(based  upon  the  reasons  discussed  at  pages  43  to  48 
hereof)  that  the  burden  of  proof  to  show  non-retain- 
ability  is  upon  the  Commission. 

1This  passage  was  cited  to  the  Court  by  the  Commission 
in  its  brief  in  that  case,  and  in  that  brief  the  sentence  omitted 
in  the  Court’s  opinion  was  also  omitted:  Brief  for  Respond¬ 
ent,  p.  17.  The  quotation  in  the  brief  was  therefore  inaccu¬ 
rate  and  this  inaccuracy  is  reflected  in  the  Court’s  opinion. 

2H.  R.  Rep.  No.  1903,  74th  Cong.  1st  Sess. 
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S.  As  to  the  quality  of  the  evidence  showing  retain- 
ability. 

The  Commission  also  ruled  that  the  burden  was 
upon  Petitioners  to  show  the  retainability  of  the  gas 
system  by  (2701a)  “clear  and  convincing  evidence.” 
While  a  similar  ruling  was  not  expressly  made  as  to  the 
transportation  system,  yet  the  Opinion  on  this  subject 
(2736a  to  2746a)  will  show  that  in  substance  the  same 
rule  was  applied.  We  have  already  shown  that  Peti¬ 
tioners  do  not  have  the  burden  of  proof  in  either  case. 
However,  even  assuming  for  the  purpose  of  argument 
that  the  burden  of  proof  was  on  Petitioners,  it  is  sub¬ 
mitted  that  the  Commission  was  in  error  in  the  case  at 
bar  in  requiring  “clear  and  convincing  evidence.” 

In  support  of  its  rulings  that  the  evidence  must  be 
“clear  and  convincing,”  the  Commission  referred  only 
to  its  own  opinion  in  Engineers  Public  Service  Co.1 
wherein  the  rule  was  laid  down  without  adequate  dis¬ 
cussion  or  supporting  reasons.  On  appeal  to  this  Court 
in  the  Engineers  case,  the  finding  of  the  Commission 
with  respect  to  the  retainability  of  the  additional  sys¬ 
tem  there  involved  was  affirmed.  The  majority  opinion 
in  the  Engineers  case,  speaking  of  the  degree  of  proof 
there  required,,  said : 

“It  seems  clear  that  the  Commission  under¬ 
stood  its  duty  when  it  required  a  clear  and  convinc¬ 
ing  showing  that  the  operational  savings  through 
combination  would  be  sufficient  to  support  a  finding 
that  such  single  item  of  saving  would  constitute  an 
overall  substantial  economy.”  (Emphasis  supplied)^ 
This  statement,  however,  does  not  support  the  Com¬ 
mission’s  position  in  the  case  at  bar,  because  the  Court 
there  was  considering  a  study  only  of  increased  operat¬ 
ing  expenses,  which  expenses  constituted  the  “single 
item  of  saving”  shown  by  the  evidence  in  that  case.  In 
the  present  case,  on  the  other  hand,  Petitioners  have 
made  an  overall  system-wide  study  embracing,  in  ad¬ 
dition  to  a  study  of  increased  operating  expenses,  a 


*12  S.E.C.  41  (1942). 
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study  on  the  subject  of  whether  or  not  there  is  any 
reasonable  expectation  of  countervailing  economies. 

No  reason  has  been  presented  for  requiring  a  higher 
degree  of  proof  than  a  preponderance  of  the  evidence.  As 
stated  in  the  foregoing  section  of  this  brief,  the  Act 
directs  the  Commission  to  permit  the  retention  of  ad¬ 
ditional  systems  where  the  Commission  finds  the  stand¬ 
ards  of  clauses  (A),  (B)  and  (C)  are  met  and  to  permit 
the  retention  of  non-utility  businesses  where  the  stand¬ 
ards  of  the  other  business  clauses  are  met.  Neither  in 
the  words  of  the  Act  nor  in  its  legislative  background  or 
policy  is  there  any  indication  that,  in  the  hearings  under 
Section  11  (b) ,  a  higher  degree  of  proof  is  required  than 
in  ordinary  civil  actions.  In  such  actions  a  preponder¬ 
ance  of  the  evidence  (rather  than  clear  and  convincing 
evidence),  is  all  that  is  required.1  There  is  no  warrant 
in  law  for  the  Commission's  requirement  of  a  higher  de¬ 
gree  of  proof  in  the  case  at  bar. 

It  follows  that,  as  to  the  two  important  questions 
of  the  retainability  of  the  gas  and  transportation  sys¬ 
tems,  the  Commission  erred  in  holding  that  the  burden 
of  proof  was  on  Petitioners  to  show  retainability;  and 
that,  even  if  such  burden  of  proof  was  on  Petitioners,  the 
Commission  erred  in  the  case  at  bar  in  requiring  clear 
and  convincing  evidence.  Such  ruling  is  reversible  error.2 

14Tt  is  elementary  that  in  civil  cases  a  mere  prepon¬ 
derance  of  the  proof  is  all  that  is  necessary  to  establish  the 
point  in  issue  ...”  1  Jones,  Law  of  Evidence  in  Civil  Cases 
(4th  Ed.  1938)  §5.  Section  12  of  the  Administrative  Procedure 
Act,  quoted  at  page  42  of  Pet.  App.,  provides  that  “Except  as 
otherwise  required  by  law,  all  requirements  or  privileges  re¬ 
lating  to  evidence  or  procedure  shall  apply  equally  to  agen¬ 
cies  and  persons.”  See  also  American  Law  Institute,  Model 
Code  of  Evidence ,  Comment  on  Rule  1  (5)  which  states  (p.  75) : 
“Wherever  ‘finds'  is  used  in  these  rules,  it  is  equivalent  of 
‘finds  by  a  preponderance  of  the  evidence,'  as  that  term  is 
used  in  the  majority  of  modern  opinions.” 

2The  right  to  have  the  burden  of  proof  properly  placed 
is  a  valuable  right,  and  the  failure  of  the  court  so  to  place  it. 
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D.  The  Commission  erred  in  ruling  that,  as  a  matter 
of  law,  electric  and  gas  utility  properties  cannot  be  re¬ 
tained  together  as  a  single  integrated  public-utility  sys¬ 
tem. 

, 

As  above  mentioned,  the  Philadelphia  Company 
system  has  within  it  an  electric  utility  company  (Du- 
quesne  and  two  gas  utility  companies1  (Equitable  Gas 
and  Pittsburgh  and  West  Virginia).  j 

i 

As  noted  on  page  38  hereof,  the  Commission  had 
previously  decided,  as  a  rule  of  law,  that  both  electric  and 
gas  utility  companies  or  properties  cannot  together  com¬ 
prise  a  single  integrated  public-utility  system,  regardless 
of  the  facts  of  the  particular  case.  The  Commission  ap¬ 
plied  this  rule  of  law  to  the  present  case  and  summarily 
ruled  that  Duquesne  and  the  gas  companies  of  the  system 
could  not  “be  retained  together”2  as  a  single  integrated 
public-utility  system”  (2686a) .  In  the  light  of  this  ruling, 
the  Commission  did  not  find  it  necessary  to  discuss 
whether  the  electric  and  gas  properties  here  in  question 
did  in  fact  constitute  a  single  integrated  public-utility 
system,  although  it  did  find  that  the  properties  of  Du¬ 
quesne  constituted  a  single  integrated  public-utility  sys- 


over  the  request  and  the  proper  exception  of  a  party,  consti¬ 
tutes  reversible  error.”  1  Jones,  Evidence  vn  Civil  Cases  (4th 
Ed.,  1938)  Sec.  176.  See  also  L.  B.  Wilson,  Inc.  v.  F.C.C.,  . . . . 

App.  D.C . ;  .  .F.2d _ ,  No.  9434  (April  12,  1948),  and 

WJJR.,  the  Goodwill  Station,  Inc.  v.  F.C.C., _ App.  D.C. 

. . . . ; _ F.  2d _ ,  No.  9464  (October  7,  1948). 

rAt  the  time  the  order  of  June  1, 1948  was  entered,  Phila¬ 
delphia  Company  was  also  a  gas  utility  company  by  virtue  of 
its  ownership  of  certain  natural  gas  distributing  facilities. 
Since  then,  Philadelphia  Company  has  transferred  these  facili¬ 
ties  to  Equitable  Gas  (see  note  1  page  4  hereof),  so  that 
Philadelphia  Company  is  no  longer  a  gas  utility  company. 

2The  Commission  said  that  the  gas  companies  could  be 
retained  only  if  they  qualified  under  the  additional  system 
provision.  The  Commission's  ruling  that  they  did  not  so  quali¬ 
fy  is  hereinafter  discussed. 
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tern,1  and  that  the  gas  utility  companies  also  constituted 
a  single  integrated  public-utility  system  (2686a). 

'  Section  11(b)(1)  provides  generally  that  it  is  the 
duty  of  the  Commission  to  limit  the  operations  of  a 
holding  company  system  “to  a  single  integrated  public- 
utility  system,”  and  Section  2  ( a )  ( 29 )  defines  the  phrase 
“integrated  public-utility  system”  as  follows: 

“  * Integrated  public-utility  system’  means — 

“(A)  As  applied  to  electric  utility  companies,  a  sys¬ 
tem  consisting  of  one  or  more  units  of  generating 
plants  and/or  transmission  lines  and/or  distribut¬ 
ing  facilities,  whose  utility  assets,  whether  owned 
by  one  or  more  electric  utility  companies,  are  physi¬ 
cally  interconnected  or  capable  of  physical  inter¬ 
connection  and  which  under  normal  conditions  may 
be  economically  operated  as  a  single  interconnected 
and  coordinated  system  confined  in  its  operations 
to  a  single  area  or  region,  in  one  or  more  States, 
not  so  large  as  to  impair  ( considering  the  state  of 
the  art  and  the  area  or  region  affected)  the  advan¬ 
tages  of  localized  management,  efficient  operation, 
and  the  effectiveness  of  regulation;  and 
“(B)  As  applied  to  gas  utility  companies,  a  system 
consisting  of  one  or  more  gas  utility  companies 
which  are  so  located  and  related  that  substantial 
economies  may  be  effectuated  by  being  operated  as 
a  single  coordinated  system  confined  in  its  opera¬ 
tions  to  a  single  area  or  region,  in  one  or  more 
States,  not  so  large  as  to  impair  (considering  the 
state  of  the  art  and  the  area  or  region  affected)  the 
advantages  of  localized  management,  efficient  oper¬ 
ation,  and  the  effectiveness  of  regulation:  Provided, 
That  gas  utility  companies  deriving  natural  gas 
from  a  common  source  of  supply  may  be  deemed 
to  be  included  in  a  single  area  or  region.” 

It  is  to  be  noted  that  neither  in  this  clause  nor  in 
any  other  part  of  the  Act,  is  there  any  express  language 
prohibiting  the  combination  of  both  electric  and  gas 
operations  in  a  single  system,  or  even  suggesting  that 

1  Standard  Power  and  Light  Corp.,  9  S.E.C.  862,  871 
(1941),  P.  Ex.  1  pages  2193a,  2206a;  this  finding  was  reiter¬ 
ated  in  the  Opinion :  2684a. 
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an  integrated  public-utility  system  can  be  either  an  elec¬ 
tric  system  or  a  gas  system,  but  not  both.1 

In  fact,  the  use  of  the  word  “and”,  separating  clauses 
A  and  B,  conclusively  shows  that  the  clause  is  a  single 
definition  to  be  read  as  a  whole.  So  read,  it  shows  that 
Congress  contemplated  not  only  an  integrated  system 
comprising  electric  operations  alone  or  gas  operations 
alone,  but  also  an  integrated  system  comprising  both 
electric  and  gas  operations.  The  use  of  the  phrase  “single 
*  *  *  system”  in  each  of  clauses  A  and  B  does  not  mili¬ 
tate  against  this  result;  it  merely  means  that  the  elec¬ 
tric  properties  must  be  capable  of  operation  “as  a  single 
interconnected  and  co-ordinated  system”  and  that  the 
gas  properties  must  be  capable  of  operation  “as  a  single 
co-ordinated  system”,  in  each  case  restricted  in  area  and 
size.  The  clause  does  not  provide  that  each  of  such  prop¬ 
erties  is  to  be  capable  of  operation  as  a  single  integrated 
'public-utility  system.  In  other  words,  the  clause  does 
not  define  a  single  integrated  electric  utility  system  or 
a  single  integrated  gas  utility  system,  but  does  define  an 
integrated  public-utility  system  with  certain  require¬ 
ments  for  the  electric  properties  in  the  system  and  cer¬ 
tain  requirements  for  the  gas  properties  in  the  system,  if 
the  system  contains  both  kinds  of  properties. 

The  hearings  which  formed  the  basis  for  the  Act 
show  that  Congress  was  fully  informed  that,  at  the  time 
of  enactment  of  the  Act,  many  holding  company  systems 
contained  both  electric  and  gas  properties.  If  Congress 
had  intended  to  absolutely  forbid  any  such  combination 
in  a  single  system,  with  all  the  tremendous  and  far-reach¬ 
ing  consequences  involved,  it  would  have  expressly  stated 
its  intention  to  do  so.  Such  an  important  legislative  intent 
should  not  be  lightly  presumed,  particularly  because  of 
the  substantial  rights  which  will  be  destroyed  by  (at  the 


JIn  fact  Section  8  contemplates  the  inclusion  of  electric 
and  gas  in  one  system,  as  is  pointed  out  on  page  56  hereof, 
hereof.  i 
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most)  a  mere  inference  from  a  definition.1  The  failure  of 
Congress  to  expressly  forbid  such  combinations  together 
with  the  logical  and  grammatical  meaning  of  Section 
2(a)  (29)  is  proof  that  combinations  of  electric  and  gas 
operations  in  a  single  system  were  not  prohibited. 

It  is  also  significant  that  nowhere  in  Section  1 
(which  states  the  existing  evils,  and  the  factors  and  pub¬ 
lic  policy  which  motivated  Congress  in  enacting  the  Act) 
or  in  any  other  portion  of  the  Act  is  there  the  slightest 
suggestion  that  combinations  of  electric  and  gas  opera¬ 
tions  in  a  single  system  are  contrary  to  public  policy,  or 
that  there  is  any  evil  in  such  a  combination.  In  this  con¬ 
nection,  Section  82  should  be  particularly  noted.  It  pro¬ 
vides  in  substance  that,  if  state  law  prohibits  a  combina¬ 
tion  of  electric  and  gas  operations  in  the  same  territory, 
it  shall  be  unlawful  for  a  holding  company  or  any  subsid¬ 
iary  to  take  any  step  which  results  in  its  having  an  inter¬ 
est  in  both  electric  and  gas  operations.  From  this  it  is  evi¬ 
dent  that  Congress  has  announced  no  public  policy  of  its 
own  but  has  adopted  the  public  policy  of  the  particular 
states.  It  follows  that  the  Act  cannot  be  interpreted  in  the 
light  of  any  congressional  public  policy  against  combina¬ 
tion  systems,  but  must  be  interpreted  in  the  light  of  the 
rule  that  combinations  of  electric  and  gas  operations  in  a 
single  system  are  permitted3  except  where  the  applic¬ 
able  state  law  prohibits  such  combination.  Here  there  is 
not  the  slightest  suggestion  that  there  is  any  applicable 
state  law  prohibiting  the  combination  of  the  electric  and 
gas  operations  here  involved. 

Section  10(c) 4  of  the  Act  is  also  significant.  It  pro¬ 
vides,  in  substance,  that  the  Commission  shall  not  ap- 

1U Ambiguities  in  statutory  language  should  not  be  re¬ 
solved  so  as  to  imperil  a  substantial  right  which  has  been 
granted Douglas,  J.,  in  RJF.C .  v.  Prudence  Group,  311  U.S. 
579,  582  (1941). 

Quoted  at  Pet.  App.  p.  20. 

*Where  the  other  standards  are  met;  see  page  54  hereof. 

Quoted  at  Pet.  App.  p.  26.  1 
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prove  any  acquisition  of  securities  or  assets  which  is 
unlawful  under  Section  8,  thereby  distinctly  implying 
that,  the  other  requirements  of  Section  10  being  met,  the 
Commission  should  approve  the  acquisition  by  an  elec¬ 
tric  system  of  gas  utility  assets  ( thereby  forming  a  com¬ 
bination  system  or  company)  where  the  state  public 
policy  does  not  forbid. 

The  Commission's  early  interpretation  of  the  Act  is 
also  persuasive  that  a  single  integrated  system  can  be 
composed  of  both  electric  and  gas  operations.  In  Ameri¬ 
can  Water  Works  and  Electric  Company,  Inc.,  2  S.E.C. 
972  (1937),  the  Commission  ruled  that  the  electric  and 
gas  operations  of  the  system  involved  could  and  did  con¬ 
stitute  a  single  integrated  public-utility  system,  saying 
(983):  | 

“No  specific  mention  is  made  in  the  definition 
of  an  integrated  public  utility  system  concerning  a 
combined  gas  and  electric  system.  We  believe,  how¬ 
ever,  that  it  is  proper  to  regard  such  a  combined 
property  as  a  single  integrated  system,  provided 
that  all  of  the  electric  properties  are  integrated  and 
all  of  the  properties,  both  gas  and  electric,  are  in 
fairly  close  geographic  proximity  and  are  so  related 
that  substantial  economies  may  be  effectuated  by 
their  co-ordination  under  common  control 

“The  evidence  adduced  in  this  case  warrants 
the  conclusion  that  the  combined  electric  and  gas 
operations  are  so  interrelated  as  to  justify  this 
Commission's  findings  that  the  two  types  of  public 
utility  enterprises  carried  on  by  applicant’s  sub¬ 
sidiaries  constitute  together  a  single  public  utility 
system.”1 

It  is  significant  that  this  was  the  considered  view  of 
the  Commission,  announced  shortly  after  the  Act  was 
passed,  when  the  factors  influencing  the  passage  of  the 
Act  and  the  interpretation  to  be  given  to  its  provisions 
were  still  fresh  in  the  minds  of  all  concerned.  It  is  also 

i 

xAnd  in  a  footnote  the  Commission  referring  to  Section 
8,  stated  that  the  question  of  public  policy  in  such  cases  “is 
apparently  left  by  the  statute  to  the  decision  of  the  states.” 
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of  importance  that  Commissioner  Healy  (one  of  the 
members  of  the  Commission  participating  in  the  decis¬ 
ion),  had  taken  an  extremely  prominent  part1  in  the  in¬ 
vestigations  and  hearings  which  led  to  the  passage  of  the 
Act.  The  interpretation  given  to  the  Section  in  the  Amer¬ 
ican  Water  Works  case  must  be  given  great  weight.  As 
the  Supreme  Court  has  said:2 

‘The  Commission  and  the  Wage  and  Hour  Divi¬ 
sion,  as  we  have  said,  have  both  interpreted  §204 (a) 
as  relating  solely  to  safety  of  operation.  In  any  case 
such  interpretations  are  entitled  to  great  weight. 
This  is  particularly  true  here  where  the  interpreta¬ 
tions  involve  ‘contemporaneous  construction  of  a 
statute  by  the  men  charged  with  the  responsibility 
of  setting  its  machinery  in  motion,  of  making  the 
parts  work  efficiently  and  smoothly  while  they  are 
yet  untried  and  new/  ”s 

The  Commission’s  rulings  in  other  types  of  cases  are 
equally  persuasive  as  to  the  legality  of  combined  elec- 


1As  counsel  for  the  Federal  Trade  Commission,  he  ini¬ 
tiated  and  conducted  most  of  the  investigations  for  the  re¬ 
ports  upon  which  the  policy  of  the  Act  was  based  (Sec.  1  (b) . 
Later  he  was  the  S.E.C.  Commissioner  appointed  to  the  Na¬ 
tional  Power  Policy  Committee  which'  prepared  the  first  draft 
of  the  Act.  (Senate  Hearings  on  S.1725,  pages  98,  155  and 
156,  74th  Cong.,  1st  Sess.,1935).  The  report  of  this  Commit¬ 
tee,  transmittted  to  Congress  by  the  President  with  his  recom¬ 
mendation  for  public  utility  holding  company  legislation,  .con¬ 
tains  the  recommendation  as  to  gas  and  electric  properties 
serving  the  same  territory  which  is  seen  in  Section  8  of  the 
Act  (Senate  Hearings,  Ibid.,  p.  7).  Therefore,  Commissioner 
Healy  was  exceptionally  familiar  with  this  very  problem  prior 
to  and  during  the  time  the  legislation  was  before  Congress. 

^eed,  J.,  in  United  States  v.  American  Trucking  Asso- 
ciatons,  310  U.S.  534,  549  (1940). 

Quoting  from  Norwegian  Nitrogen  Co.  v.  United  States, 
288  U.  S.  294,  315  (1933).  To  the  same  effect  are  Edward* s 
Lessee  v.  Darby ,  12  Wheat.  206,  210  (1827),  White  v.  Win¬ 
chester  Country  Club,  315  U.  S.  32,  41  (1942),  and  see  the 
cases  collected  at  73  L.  Ed.  322  and  84  L.  Ed.  28. 
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trie  and  gas  operations.  Thus,  Section  10(c) 1  provides  in 
substance  that  the  Commission  shall  not  approve  an  ac¬ 
quisition  of  assets  if  it  is  “detrimental  to  the  carrying  | 
out  of  the  provisions  of  Section  11,”  or  unless  it  will  tend  j 
toward  the  “development  of  an  integrated  public  utility  j 
system.”  Under  this  section,  the  Commission  has  fre-  | 
quently  permitted  combinations  of  electric  and  gas  prop-  j 
erties,  and  in  all  such  cases  has  found  of  necessity  that  j 
the  acquisition  is  not  detrimental  to  the  carrying  out  of  j 
the  provisions  of  Section  11  and  will  tend  towards  the 
efficient  development  of  an  integrated  public  utility 
system.2 

! 

So  also  there  are  many  instances  of  systems  con¬ 
taining  both  electric  and  gas  operations,  where  the  Com-  j 
mission  has  released  jurisdiction  under  Section  11  of  the  | 
Act  upon  the  electric  and  gas  operations  becoming  con¬ 
centrated  in  one  operating  company;3  the  effect  of  re¬ 
leasing  jurisdiction  in  these  cases  was  to  hold  that  the  ! 
combination  company  (even  though  it  controlled  both! 
electric  and  gas  properties)  was  an  integrated  public- 
utility  system. 

The  reasoning  applicable  to  these  Sections  10  and 
11  cases  (in  which  Section  8  is  also  involved)  is  equally 
applicable  to  the  case  at  bar  yet  the  results  are  incon¬ 
sistent  with  the  ruling  in  the  present  case.  There  is  no 

Quoted  at  Pet.  App.  p.  26.  j 

2Montana-Dakota  UtUities  Co.,  1  S.E.C.  299  (1936) ;  New 
England  Power  Association ,  1  S.E.C.  473  (1936) ;  East  SL 
Louis  Light  &  Power  Co.,  2  S.E.C.  361  (1937) ;  Common- 
wealth  Edison  Co.,  2  S.E.C.  709  (1937)  ;  Keokuk  Electric  Co.t 
2  S.E.C.  963  (1937) ;  Sioux  City  Gas  and  Electric  Corp.,  3 
S.E.C.  64  (1938) ;  Iowa  Power  and  Light  Co.,  3  S.E.C.  379 
(1938).  These  cases  likewise  constitute  contemporaneous  in¬ 
terpretations  of  the  Act.  They  were  decided  before  the  Com¬ 
mission  lost  touch  with  the  background  of  the  Act. 

8Recent  examples  are:  Public  Service  Corp.  of  New  Jer¬ 
sey,  Release  8002  (1948) ;  Standard  Gas  and  Electric  Co.f 
Release  7061  (1947) ;  Engineers  Public  Service  Co.,  Release 
7119  (1947).  j 

j 

•  i 
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distinction  between  these  cases  and  the  present  case, 
the  only  possible  one  being  that,  in  cases  where  com¬ 
binations  are  permitted,  an  operating  company  operates 
both  electric  and  gas  utility  assets,  while  in  the  case  at 
bar  the  electric  and  gas  utility  assets  are  combined 
through  the  medium  of  a  holding  company.  This  can 
make  no  difference,  because  in  all  of  these  cases  the 
Commission  is  dealing  with  holding  company  systems,1 
and  the  question  whether  the  combined  operations  con¬ 
stitute  an  integrated  public-utility  system  is  the  same 
regardless  of  whether  the  combination  is  effected 
through  the  medium  of  a  holding  company  or  through 
ownership  by  one  operating  company,  or  whether  the 
result  is  achieved  through  Commission  approval  of  an 
acquisition  or  transfer  of  utility  assets  or  of  a  dissolu¬ 
tion  of  a  holding  company. 

In  the  Opinion  in  this  case  (2764a) ,  the  Commission 
endeavors  to  explain  away  the  inconsistency  in  the  Sec¬ 
tion  11  cases  by  making  a  distinction  between  a  holding 
company  controlling,  and  an  operating  company  (freed 
from  holding  company  control)  acquiring  or  owning, 
the  two  types  of  operations.  Most  of  the  cases  in  which 
the  Commission  permitted  operating  companies,  on  di¬ 
vestment  from  holding  company  control,  to  retain  both 
electric  and  gas  operations,  arose  under  Section  11(e) 
plans.  Under  Section  11(e),  the  plan  must  be  such  as  to 
enable  the  company  “to  comply  with  the  provisions  off* 
Section  11(b),  viz.,  (so  far  as  is  here  relevant),  that 
“the  operations  of  the  holding  company  system  of  which 
such  company  is  a  part”  shall  be  limited  “to  a  single  in¬ 
tegrated  public-utility  system.”  Therefore,  when  the 
Commission  approves  the  transfer  of  (say)  gas  utility 
assets  to  an  electric  utility  company  and  the  subsequent 
dissolution  of  what  had  been  the  holding  company,  it 
is  doing  so  on  the  ground  that  the  result  is  to  limit  the 

xUnder  the  Act,  it  has  no  jurisdiction  over  operating 
companies  unless  a  holding  company  is  also  involved. 
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operation  to  a  single  integrated  public-utility  system,  i 
and  by  so  doing  the  Commission  is  in  fact  saying  that  ! 
such  a  single  system  can  be  comprised  of  both  types  of  i 
operations,  even  though  its  jurisdiction  is  simultaneous¬ 
ly  divested  by  reason  of  the  disappearance  of  the  holding 
company. 

The  legislative  history  of  the  Act  supports  Petition¬ 
ers’  position.  The  original  bill  was  introduced  ( Febru-  j 
ary  6, 1935)  simultaneously  in  the  Senate  and  the  House  j 
(S.  1725  and  H.  R.  5423) .  After  hearings  before  the  Sen-  j 
ate  and  House  Committees,  a  substitute  bill  was  pre- j 
pared1  and  introduced  (May  9,  1935,  S.  2796)  in  the! 
Senate,  which  was  reported  without  amendment  on  May  j 
14, 1935,  and  passed  the  Senate  on  June  11, 1935  (without 
material  amendment  so  far  as  is  here  relevant) .  S.  2796  i 
was  sent  to  the  House  on  June  13, 1935  and  was  referred 
to  committee,  which  reported  out  a  substitute  for  the  en-i 
tire  Senate  bill  on  June  24,  1935.  The  House  substitute, 
with  amendments,  passed  the  House  on  July  2, 1935.  The  I 
bill  then  went  to  conference,  and  the  Conference  Report2 
was  filed  on  August  24,  1935,  approved  by  both  Houses, 
and  the  Act  was  approved  by  the  President  on  August 
26,  1935. 

It  is  significant  that  every  early  version  of  Section  11 
provided  for  a  single  system  alone,  and  it  was  not  until 
the  Committee  substitute  of  June  24, 1935  that  there  was 
a  provision  for  the  retention  of  systems  in  addition  to  the 
single  system.  Nevertheless,  every  version  of  Section  8  of 
the  bill  from  start  to  finish  recognized  state  public  policy 
as  the  determining  factor  in  connection  with  the  combine . 
ation  of  electric  and  gas  operations.  This  was  a  dear  indi¬ 
cation  that,  at  least  until  June  24, 1935,  Congress  intend¬ 
ed  that  a  single  system  could  indude  both  electric  and  gas 
operations  if  state  law  did  not  forbid,  because  otherwise 
Section  8  could  have  no  fidd  of  application.  There  was 


i 

i 

i 


i 

I 


xSen.  Rep.  No.  621,  74th  Cong.,  1st  Sess.,  p.  1. 

2H.  R.  Rep.  No.  1903,  74th  Cong.,  1st  Sess.  (1935). 
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nothing  in  the  provision  for  the  retention  of  additional 
systems  added  on  June  24,  1935  which  indicated  any 
change  in  congressional  intent.1 

Furthermore,  Section  8  of  the  original  bill  ( S.  1725 
and  H.  R.  5423)  made  it  unlawful  for  a  holding  company 
to  continue  to  retain  any  combination  of  electric  and  gas 
operations  serving  substantially  the  same  territory 
where  the  state  law  prohibited  any  combination  of  such 
operations.  But  the  later  versions  of  the  section  (from  S. 
2796  as  introduced,  until  final  passage)  merely  made  it 
unlawful  for  a  holding  company  in  the  future  to  acquire 
( rather  than  to  have )  any  interest  in  combined  operations 
where  the  effect  was  to  evade  state  laws  prohibiting  com¬ 
bination  companies.  It  is  also  significant  that  Section  8 
was  not  changed  in  view  of  the  strong  opposition  of  two* 
Senate  committee  members  to  the  continuance  of  electric 
and  gas  operations  in  the  same  system.2  In  substance, 
congressional  action  upon  Section  8  is  a  recognition  that 
the  Act  was  not  intended  to  break  up  a  combination  sys¬ 
tem  then  existing  and  not  in  violation  of  state  laws,  as 
well  as  a  recognition  that  under  the  Act  electric  and  gas 
operations  could  be  combined  in  a  single  system.3 

So  far  as  material  here,  the  later  amendments  to  the 
bill,  including  the  Conference  Report  of  August  24, 1935, 
did  not  change  this  result.  Prior  to  S.  2796  as  reported 
out  by  the  House  Committee,  the  phrase  “integrated  pub- 

*See  H.  Rep.  No.  1318,  74th  Cong.,  1st  Sess.,  p.  6  (1935). 

^Hearings  before  the  Committee  on  Interstate  Commerce, 
United  States  Senate,  74th  Cong.,  1st  Sess.,  on  S.  1725,  pp.  782, 
783. 

Particular  attention  is  called  to  the  debate  in  the  Senate 
between  Senators  Wheeler,  Minton  and  Norris :  79  Cong.  Rec. 
p.  8849,  June  7,  1935;  the  debate  shows  clearly  an  underly¬ 
ing  assumption  that  a  single  system  could  embrace  combined 
electric  and  gas  operations.  The  debate  is  significant  because 
Senator  Wheeler  was  chairman  and  Senator  Minton  was  a 
member  of  the  Committee  which  reported  the  bill  and  had 
charge  of  it  on  the  floor  of  the  Senate. 
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lie  utility  system”  had  not  been  used,  the  corresponding 
phrase  being  “single  geographically  and  economically  j 
integrated  public-utility  systems.”  From  the  House  re-  | 
port  on  the  bill1  it  is  evident  that  “integrated  public- 
utility  system”  was  intended  to  have  the  same  meaning  j 
as  the  prior  phrase  “geographically  and  economically  j 
integrated  public-utility  system;”  in  fact,  in  the  Confer¬ 
ence  Report  it  is  said2  that  “integrated  public-utility  j 
system”  is  “a  defined  term  meaning  substantially  the! 
same  as  'geographically  and  economically  integrated 
public-utility  system;’  the  term  used  in  the  Senate  bill.” 
There  is  no  language  in  either  report  indicating  that  Con¬ 
gress  intended  to  change  the  meaning  of  the  phrase  so 
as  to  prohibit  combinations  which  had  been  permitted 
under  prior  drafts  of  the  bill 

I 

Despite  the  obvious  meaning  and  the  legislative  his¬ 
tory  of  the  Act,  the  Commission  since  1941  has  consis¬ 
tently  held,3  as  it  did  in  the  present  case,  that  as  a  mat¬ 
ter  of  law  no  integrated  public-utility  system  can  com-! 
prise  both  electric  and  gas  operations,  and  the  Ameri¬ 
can  Water  Works  case  (supra,  p.  39,  note  1)  has  been 
overruled  for  all  practical  purposes.  The  question  has 
never  been  decided  by  any  Court  The  leading  case  before 
the  Commission  is  United  Gas  Improvement  Co.,  9  S.E.C. 
52  ( 1941 ) ,  and  the  appendix  to  its  opinion  in  that  case  is 
what  might  be  called  the  Bible  of  the  Commission’s  po¬ 
sition.  Many  of  the  Commission’s  arguments  in  the  U.GJi 
case  have  been  hereinbefore  answered,  and  the  answers 

will  not  be  repeated  here.  The  Commission  reads  clauses 

_  i 

JH.  Rep.  No.  1318,  74th  Cong.,  1st  Sess.,  p.  4,  where  the 
phrase  “integrated  public-utility  system”  was  used  for  the 
first  time. 

2H.  Rep.  No.  1903,  74th  Cong.  1st  Sess.,  p.  69. 

3 Columbia  Gas  &  Electric  Corporation ,  8  S.E.C.  443 
(1941) ;  United  Gas  Improvement  Company,  9  S.E.C.  52 
(1941)  ;  Standard  Power  and  Light  Corporation ,  9  S.E.C.  862 
(1941) ;  North  American  Company,  11  S.E.C.  194  (1942) ; 
Engineers  Public  Service  Company,  12  S.E.C.  41  (1942)  ; 
Peoples  Light  and  Power  Company,  Release  6000  (1945). 
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A  and  B  of  Section  2(a)  (29)  as  in  all  cases  mutually 
exclusive,  and  as  if  the  section  contained  two  definitions, 
viz.,  that  of  an  integrated  electric  public-utility  system 
and  of  an  integrated  gas  public-utility  system. 1  It  ac¬ 
complishes  this  result  by  construing  the  word  “and”  to 
mean  “or.”  The  construction  is  manifestly  unsound;  no¬ 
where  in  the  Act  is  the  phrase  “integrated  electric  (or 
gas)  public-utility  system”  used,  and  there  is  no  warrant 
from  the  words  of  the  Act,  from  its  public  policy,  or  from 
its  legislative  history  to  change  the  meaning  of  “and”  to 
“or.”  The  word  “and”  shows  that  clauses  A  and  B  are 
but  parts  of  a  single  definition.  While  an  integrated  sys¬ 
tem  need  not  necessarily  have  both  electric  and  gas 
present  (because  of  the  phrase  “as  applied  to”  electric  or 
gas  companies),  yet,  if  both  are  present,  the  definition 
permits  the  inclusion  of  both  in  an  integrated  public- 
utility  system. 

In  the  U.G.I.  case,  the  Commission  asserts  that  Sec¬ 
tion  2(a)  (29)  prescribes  the  standards  for  an  electric 
system  and  the  standards  for  a  gas  system,  but  does  not 
prescribe  any  standards  for  a  combined  system.  From 
this  the  Commission  argues  that  it  has  the  choice  either 
of  permitting  any  such  combination  ( “gas  properties  on 
the  Pacific  coast  and  electric  properties  on  the  Atlantic :” 
9  S.E.C.  81),  or  no  combination  at  all;  that  the  first 
choice  “would  do  violence  to  the  Congressional  purpose 
of  confining  integrated  systems  to  limited  areas,”  and 
therefore  it  takes  the  second  choice.  The  argument  con¬ 
tains  its  own  answer.  If  the  Commission  is  able  to  find  a 
“Congressional  purpose  of  confining  integrated  systems 
to  limited  areas,”  that  standard  would  be  applicable  to 
any  combination  system.  In  the  American  Water  Works 

xThe  quotation  of  Section  2(a)  (29)  in  the  Commis¬ 
sion’s  opinion  in  this  case  (2683a)  is  made  in  such  fashion  as 
to  tend  to  support  the  Commission’s  argument  on  this  score. 
The  Commission  substitutes  its  own  language  for  the  very 
significant  word  “and”  separating  clauses  (A)  and  (B). 


Argument.  65 

'  i 

case,  supra,  p.  983,  the  Commission  found  the  applicable 
standards  to  be  that 

“all  of  the  electric  properties  are  integrated  and 
all  of  the  properties,  both  gas  and  electric,  are  in 
fairly  close  geographic  proximity  and  are  so  related 
that  substantial  economies  may  be  effectuated  by 
their  coordination  under  common  control.” 

Furthermore,  it  is  significant  that  to  a  very  large  extend 
clauses  A  and  B  of  the  definition  have  common  stand¬ 
ards,1  namely,  the  companies  or  operations  must  be  such 
that  they  may  be 

“operated  as  a  single  coordinated2  system  conn 
fined  in  its  operations  to  a  single  area  or  region, 
in  one  or  more  States,  not  so  large  as  to  impair 
(considering  the  state  of  the  art  and  the  area  or 
region  affected)  the  advantages  of  localized  man¬ 
agement,  efficient  operation,  and  the  effectiveness 
of  regulation.” 

These  common  standards  are  applicable  equally  to  an 
electric  system,  to  a  gas  system  and  to  a  combined  elec¬ 
tric  and  gas  system;  and  these  standards  applied  to  a 
single  system  consisting  of  electric  and  gas  operations 
are  full  and  complete  and  leave  nothing  to  be  desired; 
they  are  just  as  clear  as  the  standards  for  either  an  elec¬ 
tric  or  a  gas  system  alone.  The  standard  is  even  clearer 
because  the  legislative  history  (pages  62  to  63  hereof) 
shows  that  an  integrated  public-utility  system  is  but  an- 


1The  principal  respects  in  which  the  standards  are  dif¬ 
ferent  are  1)  that  the  electric  properties  must  be  physically 
interconnected  or  capable  of  interconnection,  and  2)  that  gas 
companies  having  a  common  source  of  supply  for  gas  are  to 
be  considered  as  in  a  single  area  or  region.  Manifestly  these 
two  requirements  are  but  the  application  of  one  idea  to  two 
different  situations,  viz.,  interconnection  in  the  case  of  elec¬ 
tricity  must  be  physical  connection  of  utility  assets,  while  ill 
the  case  of  gas  interconnection  can  be  through  the  common 
source  of  supply. 

2* ‘and  interconnected,”  in  the  case  of  electric  operations. 
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other  name  for  a  “single  geographically  and  economical¬ 
ly  integrated  public-utility  system.” 

Petitioners  refer  again  to  pages  38  to  43  of  this 
brief,  wherein  it  is  shown  that  the  Commission  has  adopt¬ 
ed  and  is  enforcing  a  policy  of  non-retainability  of  elec¬ 
tric  and  gas  properties  in  a  holding  company  system.  The 
Commission’s  actions  in  construing  Section  11(b)(1)  as 
never  permitting  the  two  to  be  combined  in  a  single  inte¬ 
grated  public-utility  system,  despite  the  language  of  the 
Act  and  its  persuasive  legislative  history,  is  but  another 
example  of  the  application  of  its  policy.  Furthermore, 
this  policy  is  being  enforced  in  direct  conflict  with  the 
Congressional  intent  expressed  in  Section  8  of  the  Act. 
This  is  Commission  legislation  of  the  worst  kind,  and 
falls  clearly  within  the  condemnation  by  Justice  Frank¬ 
furter:1 

“The  underlying  assumptions  of  our  dual  form 
of  government,  and  the  consequent  presuppositions 
of  legislative  draftsmanship  which  are  expressive 
of  our  history  and  habits,  cut  across  what  might 
otherwise  be  the  implied  range  of  legislation.  The 
history  of  congressional  legislation  regulating  not 
only  interstate  commerce  as  such  but  also  activities 
intertwined  with  it,  justify  the  generalization  that, 
when  the  Federal  Government  takes  over  such  local 
radiations  in  the  vast  network  of  our  national  eco¬ 
nomic  enterprise  and  thereby  radically  readjusts 
the  balance  of  state  and  national  authority,  those 
charged  with  the  duty  of  legislating  are  reasonably 
explicit  and  do  not  entrust  its  attainment  to  that 
retrospective  expansion  of  meaning  which  properly 
deserves  the  stigma  of  judicial  legislation.” 

Petitioners  submit  that  the  Commission  was  in  error 
in  ruling  as  a  matter  of  law  that  under  no  circumstances 
can  electric  and  gas  operations  be  included  in  a  single  in¬ 
tegrated  system.  Therefore,  the  Commission  must  be  re¬ 
versed  and  the  order  set  aside  in  its  entirety. 

^ome  Reflections  on  the  Reading  of  Statutes,  47  Col.  L.R. 
527,540  (1947). 
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•  I 

It  may  be  suggested  that  the  case  must  now  go 
back  to  the  Commission  for  a  ruling  as  to  whether,  under 
the  facts  of  this  particular  case,  the  electric  and  gas 
operations  here  involved  in  fact  constitute  a  single  inte¬ 
grated  system.  This  is  not  necessary.  The  Commission 
has  decided  that  the  electric  operations  constitute  an 
integrated  system  (2684a),  and  that  the  gas  operations 
likewise  constitute  an  integrated  system  (2685a).  The 
evidence  is  clear  that  the  electric  and  gas  operations  of 
the  system,  for  all  practical  purposes,  are  confined  in  op¬ 
erations  to  a  single  area  ( the  Pittsburgh  district ) ,  not  so 
large  as  to  impair  the  advantages  of  localized  manage¬ 
ment  (in  Pittsburgh),  efficient  operation  and  the  effect 
tiveness  of  regulation  (by  the  Pennsylvania  Public  Util¬ 
ity  Commission).  Since  the  combined  system  fulfills  all 
the  requirements  of  Section  2  ( a )  ( 29 ) ,  it  follows  that  it  is 
in  substance  a  single  integrated  public-utilty  system 
within  the  meaning  of  both  Section  2(a)  (29)  and  Sec¬ 
tion  11(b)  (1). 

j 

In  the  absence  of  a  factual  question,  the  rule  of  law 
being  clear,  this  Court  in  addition  to  reversing  the  Com¬ 
mission,  should  now  declare  as  a  matter  of  law  that  the 
electric  and  gas  operations  of  the  Philadelphia  Company 
system  constitute  a  single  integrated  public-utility  sys¬ 
tem. 

I 

E.  The  Commission  erred  in  ruling  that  the  gas 
utility  system  could  not  be  retained  under  the  additional 
system  provision. 

In  view  of  the  fact  that  the  Commission  in  its  prior 
opinions  had  decided  that  gas  properties  could  not  be  re¬ 
tained  with  electric  properties  in  a  single  integrated  sys¬ 
tem,  Philadelphia  Company,  on  the  assumption  that  the 
Commission’s  view  as  to  single  integrated  systems  might 
be  held  to  be  correct,  elected1  to  retain  the  electric  prop¬ 
erties  as  its  principal  system,  and  claimed  that  the  gas 

I 

i 

I 


1In  its  answer  to  the  Commission's  notices  (126a) . 
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properties  constituted  an  additional  system  retainable 
under  the  additional  system  provision. 

% 

The  Commission  found  that  the  properties  of  Du- 
quesne  constitute  an  integrated  public-utility  system,1 
that  the  gas  utility  companies  also  constitute  an  inte¬ 
grated  public-utility  system  ( 2686a ) ,  that  the  gas  system 
met  the  requirements  of  clause  (B) ,  but  that  it  did  not 
meet  the  requirements  of  clause  (A).2  Therefore,  the 
Commission  ruled  that  Philadelphia  Company  could  not 
retain  the  gas  system,  and  it  ordered  Philadelphia  Com¬ 
pany  to  dispose  of  its  interests  therein.3  The  important 
question  here  involved  is  the  Commission’s  ruling  that 
there  was  no  sufficient  proof  of  ‘loss  of  substantial  econ¬ 
omies”  within  the  meaning  of  clause  ( A) . 

The  evidence  on  this  subject  in  terms  of  dollars 
relates  principally  to  the  economies  which  will  be  lost 
if  the  “General  Departments”  of  the  system  are  dismem¬ 
bered  as  a  result  of  the  break-up  of  the  present  system.4 
A  description  of  the  origin  and  nature  of  the  General 
Departments  appears  on  pages  116  to  118  hereof. 
These  Departments  perform  virtually  all  of  the  activi¬ 
ties  of  the  companies  in  the  system,  excepting  those  of  a 
distinctly  operating  character5  (404a,  406a). 


standard  Power  and  Light  Corp.,  9  S.E.C.  867,  871 
(1941),  P.  Ex.  1  (2193a)  ;  this  finding  was  reiterated  in  the 
Opinion  (2684a). 

22687a.  Since  the  additional  system  did  not  meet  the  re¬ 
quirements  of  clause  (A),  according  to  the  Commission,  it 
found  it  unnecessary  “to  consider  the  effect  of  clause  (C),” 
2687a,  2735a. 

*26873  to  2735a;  2782a. 

4There  are  many  other  economies  which  will  be  lost  on 
divestment,  which  could  not  be  studied  and  measured  because 
of  the  rigid  time  limitation  prescribed  by  the  Commission,  as 
mentioned  on  pages  150  to  151  hereof. 

5See  the  detailed  statement  of  the  scope  and  nature  of 
the  work  performed  by  each  General  Department  set  forth 
in  Part  2  in  Pet.  App. 
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For  present  purposes  it  is  sufficient  to  point  out  that 
the  General  Departments  as  now  organized  would  be 
eliminated  by  a  break-up  of  the  Philadelphia  Company 
system,  because  each  Department  functions  as  a  depart¬ 
ment  of  and  performs  work  for  all  the  companies  in  the 
system.1  Employees  who  are  not  in  the  General  Depart¬ 
ments  ( e.g.,  those  engaged  in  performing  purely  operate 
ing  functions)  will  not  be  affected  by  segregation  be¬ 
cause  they  are  employed  entirely  by  one  company  or 
jointly  by  companies  within  one  of  the  several  groups 
hereinafter  mentioned.2 

i 

•  ' 
The  economies  studies3  here  involved  were  made 

upon  the  premise  that  the  Philadelphia  Company  system 

would  be  broken  up  or  segregated  into  the  following 

groups4: 

( 1 )  The  electric  group,  to  consist  of  Duquesne, 
Steam  Heating  and  Cheswick  and  Harmar; 

( 2 )  The  gas  group,  to  consist  of  Equitable  Gas; 
Pittsburgh  and  West  Virginia,  Kentucky  West  Vir¬ 
ginia,  Philadelphia  Oil  and  Finleyville5; 

_  i 

With  certain  exceptions  as  pointed  out  on  2492a,  not 
here  material.  For  references  supporting  the  text  see  P.  Ex.  25 
to  40,  inc.,  pages  2251a  to  2317a ;  (402a  to  406a,  1823a,  1890a)  i 
^lSa  to  717a ;  Pet.  App.  p.  67. 

3These  studies  included,  in  addition  to  the  General  De¬ 
partments,  the  economies  lost  upon  the  break-up  of  Equitable 
Auto,  which  presently  performs  work  for  the  system  com¬ 
panies  and  for  the  Trustees. 

4925a,  1716a,  1890a,  2111a  to  2117a;  P.  Ex.  70,  Pet.  Ex' 
Vol.  II ;  P.  Ex.  74,  2443a.  Segregation  into  these  groups  was 
adopted  at  the  advice  of  Petitioners*  counsel  with  respect  to  the 
legal  construction  of  Section  11(b)  (1)  and  of  the  Commis¬ 
sion’s  notices  instituting  these  proceedings.  This  segregation 
is  substantially  the  same  as  that  ordered  by  the  Commission 
in  its  final  order. 

i 

5  As  noted  at  page  4  hereof,  Finleyville  has  now  been 
dissolved. 
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(3)  The  transportation  group,  to  consist  of 
Pittsburgh  Railways  and  its  underliers  and  Motor 
Coach;  and 

(4)  The  auxiliary  group,  to  consist  of  Equi¬ 
table  Real  Estate. 

For  the  purposes  of  these  studies,  Philadelphia  Com¬ 
pany  was  treated  as  continuing  as  a  holding  company 
over  the  electric  and  auxiliary  groups,  while  the  com¬ 
panies  in  the  gas  and  transportation  groups,  respec¬ 
tively,  were  treated  as  affiliated  among  themselves,  but 
as  completely  divorced  from’ the  Philadelphia  Company 
system  ( 1890a ) .  Accordingly,  the  economies  studies  re¬ 
lated  to  the  economies  which  would  be  lost  by  each 
group  on  segregation,  rather  than  by  each  individual 
company  (925a,  1716a,  2112a  to  2117a).  As  an  integral 
and  complementary  part  of  the  economies  studies, 
studies  were  made  by  Coffman  and  others  which  showed 
that  there  was  no  reasonable  expectation  that  counter¬ 
vailing  advantages  would  result  from  segregation  (P. 
Ex.  9,  2245a,  P.  Ex.  11,  2247a,  P.  Ex.  16,  2249a,  P.  Ex. 
41-46,  2397a-2419a,  P.  Ex.  88-97,  Pet.  Ex.  Vol.  II). 

The  economies  studies  by  the  witness  Coffman  showed 
that  segregation  would  result  in  an  increase  in  the  an¬ 
nual  operating  expenses  of  each  group  of  companies  as 
follows  (P.  Ex.  70,  Pet.  Ex.  Vol.  II) : 

General 

Department  Corresponding  Increase  in 
i  Expenses  on  Expenses  on  Expenses  due 


1 

Present 

Segregated 

to  Segre- 

Group 

Basis 

Basis 

gation 

Electric  . 

. . .  $4,288,385 

$4,813,573 

$  525,188 

Gas  . 

...  2,057,531 

2,557,859 

500,328 

Transportation  . 

...  1,597,496 

1,695,589 

98,093 

Auxiliary . 

43,473 

36,720 

(6,753)* 

Philadelphia  Co. 

. . .  416,952 

390,697 

(26,255)* 

Total . 

. . .  $8,403,837 

$9,494,438 

$1,090,601 

(*)  denotes  decrease. 
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Made  up  of  the  following  items  (P.  Exs.  66-1,  67-1,  68-1,  I 
69-1,  Pet.  Ex.  VoL  II) : 


Transpor- 

Electric  Gas  tation 

Item  Group  Group  Group  Total 

Payroll . $377,526  $367,058  $  84,542  $  829,126 

Social  security, 
annuity,  insur¬ 
ance  &  hospitali¬ 
zation  .  22,527  21,816  5,255  49,598 

Rental  costs  ....  61,312  40,358  4,919  106,589 

Other  expenses.  63,823  71,096  3,377  138,296 


t  m  ■  —  — —  —  -  i  ■  i— 

Total  . $525,188  $500,328  $  98,093  $1,123, 6091  ' 

/  i 

The  economies  studies  by  the  witnesses  Hartt  and  Stone  j 
increased  Coffman's  estimates  by  over  $77,000  as  shown  ! 
by  the  following  table  (P.  Ex.  74,  Pet.  Ex.  VoL  II) : 


Transpor- 

Electric  Gas  tation 
Item  Group  Group  Group  Total 

Increase  in  payroll  .  .$(15,353)  $31,120  $30,739  $46,506 

Increase  in  social 

security,  etc. .  (  1,138)  1,881  1,735  2,478 

Increase  in  rental 

costs  .  (  1,570)  3,269  3,474  5,173 

Increase  in  other 

expenses .  (  3,143)  1,089  325  (1,729) 

Total . $(21,204)  $37,359  $36,273  $52,428 


Cost  of  combining  officers'  jobs  in  the  electric  group  ($24,144) 
Depreciation  and  cost  of  money  for  new  equipment  48,800 


Total  .  $77,084  J 

(  )  denotes  decrease. 

With  this  background  in  mind,  the  Commission  first  I 
ruled  (2688a  to  2701a)  that  “accepting"  an  increase  in  ! 


aThis  amount,  less  the  decreases  noted  in  the  first  table, 
equals  the  total  of  the  first  table. 
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annual  operating  expense  in  the  above  amounts  (but 
ignoring  Petitioners’  evidence  showing  the  absence  of 
countervailing  advantages  upon  segregation)  the  addi¬ 
tional  system  here  involved  did  not  meet  the  standards 
of  clause  ( A) ;  thereafter,  it  ruled  (2701a  to  2735a)  that 
economies  in  the  above  amounts  had  not  been  proven. 
Petitioners  will  discuss  these  rulings  in  the  same  order. 

1.  The  Commission  erred  in  ruling  that  the  gas  sys¬ 
tem  did  not  meet  the  standards  of  clause  (A). 

a)  THE  ERRONEOUS  CONSTRUCTION  OF  THE 
TERM  “SUBSTANTIAL  ECONOMIES.” 

The  Commission  has  applied  to  this  case  a  construc¬ 
tion  of  the  term  “substantial  economies”  whereby  no 
economies  are  considered  to  be  substantial  unless  “their 
loss  would  cause  a  serious  economic  impairment  of  the 
system”  (2691a) ;  and  it  has  ruled  that  a  serious  eco¬ 
nomic  impairment  is  not  shown  unless  it  is  proved  that 
the  additional  system  is  incapable  of  “independent  eco¬ 
nomical  operation”  (2691a),  or  not  able  “to  operate 
effectively  free  from  holding  company  control”  (2690a) . 
This  test  is  erroneous  and  its  application  in  this  case 
constitutes  reversible  error. 

To  support  this  construction,  the  Commission  relies 
not  upon  the  wording  of  the  Act,  but  upon  an  alleged 
congressional  intent  said  to  be  derived  from  the  Act’s 
legislative  history  and  upon  a  misconstruction  of  certain 

court  opinions. 

1 

The  first  item  of  legislative  history  relied  upon  by 
the  Commission  is  an  extract  (2689a)  from  the  Confer¬ 
ence  Committee  Report1  to  the  effect  that  clause  (A) 
makes 

“provision  to  meet  the  situation  where  a  holding. 

company  can  show  a  real  economic  need  on  the  part 

of  additional  integrated  systems  for  permitting  the 

1H.  R.  Rep.  No.  1903  H.'R.  74th  Cong.,  1st  Sess.  p.,  71. 
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holding  company  to  keep  these  additional  systems 
under  localized  management  with  a  principal  inte-  j 
grated  system.” 

However,  there  is  no  suggestion  here  that  “a  real  eco¬ 
nomic  need”  means  anything  other  than  avoidance  of 
what  the  Act  calls  a  “loss  of  substantial  economies”  ! 
which  could  be  secured  by  retention  of  holding  company 
control.  j 

•  I 

The  only  other  legislative  passage  which  the  Com-  ! 
mission  relies  upon  is  Senator  Wheeler’s  post  mortem  re-  j 
mark:1 

“After  considerable  discussion  the  Senate  con¬ 
ferees  concluded  that  the  furtherest  concession  they 
could  make  would  be  to  permit  the  Commission  to 
allow  a  holding  company  to  control  more  than  one 
integrated  system  if  the  additional  systems  were  in 
the  same  region  as  the  principal  system  and  were 
so  small  that  they  were  incapable  of  independent 
economical  operation  . .  .”.2 

The  Conference  Report  on  the  bill  was  filed  and  adopted 
by  both  Houses  of  Congress  on  August  24,  1935.  The 
bill  was  approved  by  the  President  on  August  26,  1935. 
Senator  Wheeler’s  remark  was  made  after  the  passage 
of  the  Act  but  before  approval  by  the  President. 

Senator  Wheeler’s  mention  of  the  “furthest  conces¬ 
sion”  shows  that  he  spoke  not  as  an  impartial  spokes¬ 
man  for  the  Conference  Committee,  which  function  had 
ceased  with  the  passage  of  the  Act,  but  as  a  partisan  of 
the  Senate’s  earlier  position  that  no  additional  system 
should  be  permitted. 

/ 

'Where  legislative  history  is  relevant,  statements  by 
a  committee  chairman  during  the  course  of  the  legisla¬ 
tive  process  may  be  important  because  presumably  Con¬ 
gress  acted  in  reliance  on  (or  at  least  was  influenced  by) 


*79  Cong.  Rec.  14479.  _  .  j 

^p.  the  Commission’s  quotation  of  Senator  Wheeler’s 
remarks,  with  interpolations,  in  the  Opinion,  at  2689a. 
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the  interpretations  so  announced.  However,  here,  the 
remark  was  not  made  until  after  the  legislative  process 
had  been  completed;  it  was  the  announcement  of  the 
views  of  one  Senator  and  not  the  considered  judgment  of 
any  responsible  Committee ;  it  was  not  made  in  the  course 
of  debate,  but  was  a  gratuitous  and  ex  post  facto  remark ; 
Congress  could  not  possibly  have  acted  in  reliance  upon, 
or  been  influenced  by  it.  Senator  Wheeler’s  remark  has 
no  more  significance  than  if  made  in  a  letter  to  a  news¬ 
paper  or  in  a  political  speech  to  his  constituents.1  If 
legislative  history  is  to  include  such  ex  post  facto  re¬ 
marks,  then  indeed  all  speeches  (and  even  letters)  by 
members  of  Congress  to  any  group  of  persons  for  years 
after  the  passage  of  the  Act  become  part  of  the  legis¬ 
lative  history — an  absurd  result  in  the  light  of  the  reason 
for  the  rule  permitting  consideration  of  such  statements. 

Even  if  Senator  Wheeler’s  remark  is  part  of  the 
legislative  history  of  the  Act,  it  is  submitted  that  no 
weight  should  be  given  to  it  because  it  was  merely  an 
attempt  at  a  rough  summary  of  all  three  of  the  clauses 
(A),  (B)  and  (C).  It  nowhere  refers  to  clause  (A) 
specifically,  and  elemental  fragments  of  all  three  clauses 
appear  intermixed:  thus,  reference  to  the  “same  region” 
imports  clause  (B),  reference  to  “so  small”  imports  the 
words  “not  so  large”  which  are  found  in  clause  (C) ,  and 
reference  to  “economical  operation”  imports  the  words 
“substantial  economies”  of  clause  (A).  It  is  unfair  to 
attribute  to  Senator  Wheeler’s  offhand  remark  (which 
does  not  purport  to  state  with  precision  the  effect  of 
clauses  (A)  ,(B)  and  (C),  much  less  clause  (A)  alone, 

1'I,he  facts  that  Senator  Wheeler’s  speech  was,  as  the 
Commission  says,  “unchallenged”  and  is  “a  matter  of  public 
record”  (2689a,  note  15)  are  of  no  significance.  Speeches  and 
letters  of  Congressmen  delivered  outside  the  halls  of  Congress 
are  daily  made  a  part  of  the  Congressional  Record,  and  sel¬ 
dom  if  ever  are  they  “challenged.’’  Whether  or  not  the  speech 
was  challenged  is  immaterial,  because  certainly  Congress 
could  not  have  been  influenced  by  it. 
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as  the  Commission  would  have  it) ,  an  expression  of  view 
that  Section  11(b)(1)  says  what  it  does  not  say. 

The  Congressional  language  of  clause  (A)  permits 
the  retention  of  an  additional  system  if  the  substantial 
economies  test  is  met,  regardless  of  size  of  the  additional  ! 
system,1  and  regardless  of  whether  it  is  financially 
sound  or  a  bankrupt  system.  Senator  Wheeler's  remark 
entirely  discards  the  test  of  substantial  economies,  and  j 
substitutes  the  spurious  test  of  permitting  an  additional  j 
system  to  be  retained  only  if  it  is  “so  small”  as  to  be  “in-  j 
capable  of  independent  economical  operation”  regardless  j 
of  the  fact  that  substantial  economies  might  be  lost  by  j 
the  divestment  of  a  system  which  is  capable  of  being  j 
operated  “economically”  after  divestment.  j 

Legislative  history  is  an  aid  to  construction,  but  it ! 
cannot  be  used  to  entirely  rewrite  a  statute  and  to  sub- 1 
stitute  other  and  different  tests  for  a  test  prescribed  by; 
the  words  of  the  statute. 

“Spurious  use  of  legislative  history  must  not, 
swallow  the  legislation  so  as  to  give  point  to  the 
quip  that  only  when  legislative  history  is  doubtful! 
do  you  go  to  the  statute.  While  courts  are  no  longer 
confined  to  the  language,  they  are  still  confined  by 
it.  Violence  must  not  be  done  to  the  words  chosen 
by  the  legislature.  Unless  indeed  no  doubt  can  be 
left  that  the  legislature  has  in  fact  used  a  private 
code,  so  that  what  appears  to  be  violence  to  lan¬ 
guage  is  merely  respect  to  special  usage.”*  j 

The  fact  is  that  there  is  no  legislative  history  sup¬ 
porting  the  Commission's  interpretation  of  clause  (A); 

The  Commission  also  bases  its  construction  of  the 
term  “substantial  economies”  upon  the  opinion  in  North 
American  Company  v.  S.  E.  C.,  133  F.2d  148  ( C.C.A.  2d 

1  Clause  (C)  deals  with’ size,  but  under  that  clause  it  is 
the  size  of  the  principal  and  additional  systems  combined 
which  is  significant — not  the  size  of  the  additional  system 
considered  by  itself.  j 

frankfurter,  Some  Reflections  on  the  Reading  of  • 
Statutes ,  47  Col.  L.  Rev.  527,  543  (1947). 

i 

i 

i 
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1943),  and  upon  a  statement  in  the  Supreme  Court’s 
opinion  in  the  same  case  at  327  U.  S.  686  (1946). 

When  that  case  was  before  the  Commission  in  North 
American  Company,  11  S.E.C.  194  (1942),  the  company 
argued  that  “substantial  economies”  meant  merely 
something  (no  matter  what  size)  more  than  nominal  or- 
de  minimis  economies.  The  Commission  refused  to  ac¬ 
cept  the  argument,  stating  that  the  phrase  was  to  be 
given  its  normal  and  usual  meaning  of  connoting  “im¬ 
portant  economies”  (11  S.E.C.  209).  On  review,  the 
Court  approved  this  view  saying  ( 133  F.2d  148, 152 ) : 

“With  the  Commission’s  ruling  that  ‘substantial  econ¬ 
omies’  means  important  economies  and  root  merely 
something  more  than  nominal,  we  are  in  accord.”1 

The  case  then  went  to  the  Supreme  Court  on  the  con¬ 
stitutional  issues.  In  the  course  of  summarizing  the  addi¬ 
tional  system  provision,  the  Court  (Murphy,  J.)  said  by 
way  of  dictum2  that  Section  11(b)(1) 

“*  *  *  confines  the  operations  of  each  holding  com¬ 
pany  system  to  a  single  integrated  public  utility 
system  with  provision  for  the  retention  of  addi¬ 
tional  systems  only  if  they  are  relatively  small, 
located  close  to  the  single  system  and  unable  to 
operate  economically  under  separate  management 
without  the  loss  of  substantial  economies;  *  *  *” 

It  is  obvious  that  the  Supreme  Court’s  reference  to 
smallness  of  size  was  a  reference  to  clause  (C)  of  Sec¬ 
tion  11(b)(1);  that  its  reference  to  location  close  to  the 
single  system  was  a  reference  to  clause  (B) ;  and  that 
its  reference  to  inability  to  operate  economically  under 
separate  management  “without  the  loss  of  substantial 
economies”  was  a  reference  to  clause  (A). 

*In  footnote  19  on  page  2691a  of  the  Commission’s  opin¬ 
ion  in  the  instant  case,  the  Commission  omitted  the  italicized 
words. 

^The  statement  was  dictum  because  the  only  question  in¬ 
volved  was  the  constitutionality  of  Section  11(b)(1),  not 
the  interpretation  of  clause  (A). 
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In  neither  of  these  court  opinions  is  there  any  adop¬ 
tion  or  approval  of  the  tests  of  “serious  economic  im¬ 
pairment”  or  “incapable  of  independent  economical  op¬ 
eration.”  The  only  possible  manner  in  which  the  Com-  j 
mission’s  present  test  can  find  support  in  court  authority  ! 
is  to  take  the  phrase  “unable  to  operate”  from  the 
Supreme  Court’s  dictum,  without  the  qualifying  words  i 
“economically  .  . .  without  the  loss  of  substantial  econo¬ 
mies”  ;  to  do  so,  is  to  alter  the  whole  sense  of  the  Court’s  j 
dictum. 

i 

i 

Petitioners  have  no  quarrel  with  the  ruling  that 
substantial  economies  means  “important  economies  and  j 
not  merely  something  more  than  nominal.”  However,  the 
Commission’s  present  ruling  that  “important  economies” 
now  means  serious  economic  impairment  in  the  sense  of 
incapability  (whether  because  of  small  size  or  other-  j 
wise)  of  independent  economical  operation  is  not  war-  j 
ranted  by  the  language  of  clause  (A)  or  by  the  authori-  j 
ties  cited  by  the  Commission.  Moreover,  this  ruling  is ! 
contrary  to  the  manifest  legislative  intent.  The  Act 
evidences  a  basic  overall  Congressional  intent  to  protect  | 
the  interests  of  investors  and  consumers.  The  same 
Congressional  purpose  underlies  the  adoption  of  the  ad-  j 
ditional  system  provision.  Congress  intended  thereby  to 
prevent  unnecessary  loss  to  investors  and  consumers! 
which  would  otherwise  have  been  caused  by  a  divest-  j 
ment  of  additional  systems  under  circumstances  where! 
the  evils  at  which  the  Act  was  aimed  were  not  present.! 

Necessarily,  there  is  a  great  difference  between  the 
Commission’s  test  of  permitting  an  additional  system 
to  be  retained  only  if  it  cannot  be  operated  economically 
after  divestment,  and  the  test  which  the  Act  prescribes 
of  permitting  it  to  be  retained  wherever  its  divestment 
would  cause  a  loss  of  substantial  economies.  Despite  the 
fact  that,  after  divestment,  an  additional  system  may 
be  capable  of  economical  operation,  its  independent  opera¬ 
tion  may  still  be  accompanied  by  a  loss  of  substantial 
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economies.  In  so  far  as  the  independent  operation  is  less 
economical  than  that  which  preceded  divestment,  the 
public  interest  of  investors  and  consumers  is  adversely 
affected.  The  loss  of  economies  upon  divestment  will  in¬ 
evitably  be  reflected  in  a  lower  return  to  investors  Unless 
rates  are  increased  in  an  amount  sufficient  to  offset  such 
loss,  in  which  event  consumers  will  be  adversely  affected. 
It  should  also  be  noted  that  the  economies  of  operation 
affect  the  quality  and  dependability  of  the  utility  service 
rendered.  Consequently,  wherever  a  substantially  less 
economical  operation  would  result  from  divestment, 
even  though  there  is  the  possibility  that  the  additional 
system  might  still  be  capable  of  “independent  economi¬ 
cal  operation,”  the  Congressional  purpose  of  protecting 
the  interests  of  investors  and  consumers  is  nullified  un¬ 
less  retention  of  the  additional  system  is  permitted.  The 
Commission's  test  would  result  in  divestment  of  ad¬ 
ditional  systems  despite  the  fact  that  the  operation 
thereof  after  divestment  would  be  substantially  less 
economical  than  before  divestment  and,  hence,  would 
adversely  affect  investors  and  consumers.  No  such  ir¬ 
rational  results  could  ever  have  been  intended  by  Con¬ 
gress  when  it  enacted  the  additional  system  provision. 

The  seriousness  of  the  Commission's  error  appears 
clearly  in  the  application  of  its  test  of  substantial  econo¬ 
mies  to  this  case.  The  Commission  mentioned  the  size  of 
the  plant  accounts  and  the  annual  gross  operating  reve¬ 
nues  of  each  system,  and  merely  from  this  concludes  that 
Duquesne  “is  obviously  able  to  stand  alone''  and  that  the 
gas  system  “is  also  clearly  capable  of  effective  operation 
by  itself'  (2690a).  However,  the  size  of  the  plant  ac¬ 
count  and  the  gross  revenues  is  no  criterion  of  whether 
a  system  is  capable  of  effective  operation.  What  the 
Commission  is  doing  is  to  substitute  a  test  of  size  for  the 
test  of  substantial  economies:  If  a  system  is  so  small 
that  it  is  incapable  of  independent  economical  operation, 
it  may  be  retained;  but  if  the  system  is  large,  it  is  pre- 
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sumed  to  be  able  to  stand  by  itself  and  cannot  be  re-  j 
tained.1  The  Commission  then  proceeds  to  say  (2690a) :  j 

“The  size  of  each  of  the  two  systems  exceeds 
that  of  numerous  companies  which  have,  demon-  ! 
strated  conclusively  their  ability  to  operate  effec-  j 
tively  free  from  holding  company  control.  In  this  j 
connection  it  is  particularly  significant  to  note  that  j 
the  two  other  gas  companies  operating  in  the  City  i 
of  Pittsburgh  are  of  comparable  size  and  are  both  I 
able  to  operate  effectively  without  being  tied  j 
through  holding  company  control  to  any  electric  i 
utility  system.”  j 

i 

i 

In  comparing  the  gas  system  with  two  other  gas  j 
companies  in  Pittsburgh  which  operate  “without  being 
tied  through  holding  company  control  to  any  electric 
utility  system,”  the  Commission  neglected  to  mention 
that  it  has  found  that  each  of  these  companies  presently 
enjoys  substantial  economies  by  being  tied  through  hold¬ 
ing  company  control  to  a  gas  utility  system  which  in 
each  case  is  much  larger  than  the  gas  utility  system 


1The  Commission's  policy  clearly  appears  in  its  decisions. 
In  only  a  few  cases  (see  pages  39  to  40  hereof)  has  an  ad¬ 
ditional  system  been  permitted  and  with  one  exception  the 
retention  was  permitted  because  the  additional  system  was 
very  small.  The  one  exception  was  Columbia  Gas  &  Elec¬ 
tric  Cory.,  Release  5455  (1944),  in  which  the  Commission  said 
that  there  were  “unique  circumstances”  which  justified  reten¬ 
tion  of  the  additional  systems  “notwithstanding  the  size  of  the 
properties”  which  “might  otherwise  lead  us  to  the  conclusion 
that  separation  would  be  essential  to  the  standards  of  the 
Act.”  These  cases  are  to  be  contrasted  with  the  cases  in  which 
retention  of  a  large  additional  system  has  not  been  permitted. 
Cities  Service  Co .,  Release  5208  (1944) ;  Commonwealth  and 
Southern  Corp.,  Release  2626  (1941) ;  North  American  Co., 
Release  3405  ( 1942) ;  Engineers  Public  Service  Co.,  12  S.E.C* 
41  (1942).  These  last  two  cases  were  affirmed  on  appeal  but 
the  “so  small”  test  was  not  adopted  by  the  reviewing  courts ; 
133  F.  2d  148  (CCA  2d  1943),  327  U.S.  686  (1945),  and  7§ 
App.  D.C.  199,  138  F.2d  936  (1943). 


i 
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here  involved.1  The  Commission  thus  finds  that  the  util¬ 
ity  system  in  this  case  does  not  meet  the  “substantial 
economies”  test  because  it  is  comparable  to  two  other 
utility  systems  which  the  Commission  found  do  meet 
the  test 

Petitioners  submit  that  the  Commission  has  adopted 
and  applied  a  construction  of  the  term  “substantial  econ¬ 
omies”  which  is  unwarranted  by  the  Act  and  which  de¬ 
feats  the  Congressional  purpose  of  protecting  investors 
and  consumers,  in  that  it  requires  divestment  of  addi¬ 
tional  systems  even  where  the  operation  thereof  after 
divestment  would  be  substantially  less  economical  than 
before  divestment. 

b)  THE  ERRONEOUS  RULING  THAT  COUN¬ 
TERVAILING  ADVANTAGES  WILL  RESULT  FROM 
SEGREGATION,  AND  THAT  SUCH  COUNTERVAIL¬ 
ING  ADVANTAGES  OUTWEIGH  THE  SUBSTAN¬ 
TIAL  ECONOMIES  HERE  PROVEN. 

The  Commission,  not  content  with  adopting  and  ap¬ 
plying  the  erroneous  construction  of  the  term  “substan¬ 
tial  economies”  discussed  in  the  foregoing  section,  next 
disqualifies  the  additional  system  on  another  erroneous 
basis.  It  does  this  by  saying  (2692a,  2693a)  that  “one  of 
the  basic  premises  of  Section  11(b)  (1)”  is  “that  there 
are  substantial  economic  advantages  in  requiring  the  seg¬ 
regation  of  utility  systems  and  that,  in  all  but  the  excep¬ 
tional  case,  such  advantages  outweigh  the  disadvantages 
resulting  from  segregation.”  Petitioners  submit  that  Sec¬ 
tion  11(b)(1)  can  be  read  from  beginning  to  end  without 
finding  any  justification  for  the  “basic  premise”  laid  down 
by  the  Commission. 

1  These  other  companies  are  Manufacturers  and  Peoples. 
In  Columbia  Gas  and  Electric  Co.,  Release  5455  (1944)  the 
Commission  found  that  three  gas  utility  systems  were  retain¬ 
able  under  the  standards  of  Sec.  11(b)  (1)  (A)  and  2(a)  (29) 
(A).  Manufacturers  is  a  part  of  one  of  these  systems.  In 
14  S.E.C.  342  (1943)  the  Commission  approved  the  combina¬ 
tion  of  gas  utilities  companies  of  the  Consolidated  system  of 
which  Peoples  is  a  part. 
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The  broad  general  language  of  this  ‘‘premise”  by  its 
terms  is  applicable  to  all  additional  system  cases.  How-  | 
ever,  under  the  actual  decisions  of  the  Commission,  the 
“basic  premise”  is  applied  only  to  cases  where  a  gas  sys-  j 
tern  is  sought  to  be  retained  along  with  a  principal  elec-  j 
trie  system  or  vice  versa ;  the  “basic  premise”  is  never  ap¬ 
plied  in  cases  where  a  gas  system  is  sought  to  be  retained 
along  with  a  principal  gas  system  or  electric  with  elec¬ 
tric.  This  is  but  another  example  of  the  technique  used  by 
the  Commission  to  support  its  policy  of  non-retainabil-  j 
ity,  regardless  of  the  facts  of  the  particular  case. 

i 

As  to  the  “premise”  itself,  the  Commission  is  saying 
that,  even  though  there  is  no  evidence  to  show  the  exist¬ 
ence  or  amount  of  countervailing  advantages,  yet  there  j 
is  a  presumption  that  in  every  case  countervailing  advan-  j 
tages  do  exist  which,  in  all  but  the  exceptional  case,1  are  j 
sufficient  in  amount  to  outweigh  proven  substantial  econ¬ 
omies.  The  Commission’s  creation  of  the  presumption! 
is  a  remarkable  tour  de  force,  because  whether  the  econo¬ 
mies  proven  to  be  lost  on  segregation  are  $100,000  or 
$10,000,000,  the  Commission  will  always  be  able  to  find 
that  there  are  countervailing  advantages  at  least  in  that  j 
amount:  thus,  mirabUe  dictu,  the  presumption  is  always 
equal  to  the  occasion.  The  mere  statement  of  how  the  pre-  j 
sumption  operates  serves  to  expose  its  unreasonable! 
character.  It  is  contrary  to  reason  and  human  experience  j 
to  expect  such  automatic  counter-balancing  in  a  field 
such  as  utility  operations  where  diverse  factual  situa¬ 
tions  exist  and  diverse  economic  forces  are  at  work. 

The  facile  “decisional  technique”  here  employed  is 
flatly  contrary  to  the  scheme  of  Section  11  (b)(1).  This 

xThe  Commission  does  not  explain  the  nature  of  “the  ex¬ 
ceptional  case.”  The  Commission  is  forced  to  admit  that  there 
can  be  an  “exceptional  case,”  because  otherwise  the  additional 
system  provision  could  have  no  possible  operation  and  would 
be  a  dead  letter.  i 
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section  contemplates  that  retainability  of  an  additional 
system  shall  be  determined,  among  other  things,  by  the 
standards  prescribed  in  clause  (A),  under  which  the 
issue  is  whether  “substantial  economies”  will  be  lost. 
The  section  further  directs  that  this  issue  shall  be  de¬ 
termined  after  opportunity  for  hearing  and  this  neces¬ 
sarily  implies  a  decision  upon  the  basis  of  evidence  as 
distinguished  from  presumptions  for  which  there  is  no 
legal  or  factual  basis.  The  Commission’s  reliance  on  any 
such  presumption  is  a  denial  of  due  process  of  law  to  the 
Petitioners,  and  the  order  of  the  Commission  should  be 
reversed  on  this  ground  alone. 

After  stating  the  basic  presumption  above  men¬ 
tioned,  the  Commission  even  gives  illustrations  of  com¬ 
pensating  advantages  presumed  to  exist  here.  In  sub¬ 
stance  the  Commission  finds  (2692a)  that  in  the  present 
case: 

(1 )  “it  is  manifestly”  to  the  advantage  of  both 
gas  and  electric  businesses  that  independent  man¬ 
agements  for  each  be  allowed  to  devote  their  entire 
energies  to  their  respective  companies; 

( 2 )  “it  is  manifestly”  to  the  advantage  of  such 
businesses  that  they  do  not  continue  to  have  their 
operations  supervised  by  common  management  con¬ 
ducting  another  business  in  the  same  area,  which 
must  be  viewed  as  a  potential,  if  not  an  actual 
competitor; 

(3)  if  some  increase  in  personnel  would  be 
incurred  on  segregation,  “it  is  not  unlikely”  that 
these  costs  may  be  offset  by  greater  productivity 
which  should  result  from  additional  personnel  and 
from  the  concentration  of  energies  of  all  personnel 
on  the  single  system  to  which  they  will  owe  undi¬ 
vided  allegiance; 

( 4 )  there  are  substantial  economic  advantages 
in  requiring  segregation  of  utility  systems;  and 
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(5)  such  countervailing  advantages  outweigh 

the  disadvantages  resulting  from  segregation. 

Not  one  of  these  findings  is  supported  by  a  reference  to 
the  record  in  this  case.  In  fact ,  there  is  no  evidence  what¬ 
ever  in  the  record  to  support  them.1  The  truth  is  that 
these  findings  are  mere  theories ,  hosed  on  unsupported 
conjecture  and  speculation. 

The  Act  itself  leaves  no  room  for  argument  as  to  | 
whether  the  Commission  is  to  be  entitled  to  make  find-  | 
ings  unsupported  by  evidence  in  the  record.  Section  | 
24(a),  in  providing,  so  far  as  material  here,  that  “The 
findings  of  the  Commission  as  to  the  facts,  if  supported 
by  substantial  evidence,  shall  be  conclusive,”  certainly  ; 
indicates  that,  in  review  proceedings  brought  pursuant  j 
to  that  section,  any  order  based  upon  unsupported  find-  | 
ings  cannot  be  sustained.  Otherwise,  the  provisions  in  j 
Section  11(b)  (1)  requiring  hearing,2  before  the  issu-  j 
ance  of  an  order,  would  be  meaningless. 

Without  notice  of  the  evidence  with  which  they  | 
were,  in  fact,  confronted,  as  later  disclosed  by  the  find¬ 
ings  made,3  Petitioners  have  been  deprived  of  the  right4  ! 
to  cross-examine  any  witnesses  with  respect  thereto, 
to  inspect  any  documents  wherein  such  evidence  may  be 
contained,  or  to  produce  evidence  of  their  own  in  ex¬ 
planation  or  rebuttal  j 


1The  only  reference  is  footnote  21  on  page  2693a,  dealing 
with  a  statement  by  counsel  in  a  brief  filed  after  the  record  was 
closed.  This  matter  has  been  discussed  on  pages  32  to  33  hereof  J 

2As  Justice  Cardozo  said  in  West  Ohio  Gas  Co.  v.  PUC  of 
Ohio,  294  U.S.  63,  69  (1935)  :  “A  hearing  is  not  judicial,  at 
least  in  any  adequate  sense,  unless  the  evidence  can  be  known.” 

8Adopting  the  words  of  Justice  Brandeis  in  U.  S.  v.  Abi¬ 
lene  &  Southern  Railway  Co.,  265  U.S.  274,  289  (1924). 

4These  rights  are  basic  to  our  jurisprudence.  See  I.C.C.  v. 
Louisville  &  Nashville  RJt.  Co.,  227  U.S.  88, 91,  93  (1913)  and 

Philadelphia  Company  v.  SJZ.C . App.  D.C . ,  ....  F. 

2d _ (1948).  Decided  October  28,  1948. 
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The  Administrative  Procedure  Act  was  designed  to 
prevent  just  such  action  as  that  taken  by  the  Commis¬ 
sion  in  the  case  at  bar.  Section  7(d) 1  of  that  Act,  after 
providing  that  the  testimony  and  exhibits,  together  with 
all  papers  and  requests  filed  in  the  proceeding,  shall  con¬ 
stitute  the  exclusive  record  for  decision,  goes  on  to 
provide: 

“Where  any  agency  decision  rests  on  official 
notice  of  a  material  fact  not  appearing  in  the  rec¬ 
ord,  any  party  shall  on  timely  request  be  afforded 
an  opportunity  to  show  the  contrary.”2 

Petitioners  filed  a  timely  petition  for  rehearing,  and 
for  leave  to  adduce  additional  evidence  (2785a),  ob¬ 
jecting  to  the  Commission's  making  findings  unsup¬ 
ported  by  any  evidence  in  the  record,  but  the  petition 
was  denied  in  the  Commission's  Order  of  June  30,  1948 
(2822a). 

The  Commission’s  action  in  making  findings  not 
based  on  any  evidence  in  the!  record,  and  its  use  of  such 
findings  to  outweigh  the  evidence  actually  produced  by 
Petitioners  is  contrary  to  Section  7(d)  of  the  Admini¬ 
strative  Procedure  Act,  and  is  also  a  denial  to  Petition¬ 
ers  of  due  process  of  law. 

Moreover  the  findings  heretofore  enumerated  were 
made  in  disregard  of  substantial  and  uncontradicted 
evidence  which  requires  findings  directly  to  the  con- 

quoted  at  page  38  of  Pet.  App. 

^ven  the  use  of  official  notice  in  making  findings  for  the 
first  time  in  the  final  decision  may  be  sanctioned  by  Section 
7  (d) ,  provided  the  record  is  reopened  upon  timely  request  to 
afford  the  parties  the  opportunity  to  show  the  contrary.  See 
Senate  Comparative  Print,  June  1945,  p.  15  (Sen.  Doc.  No. 
2584,  79th  Cong.,  2nd  Sess.),  where  it  is  stated: 

“The  rule  of  official  notice  is  that  recommended  by 
the  Attorney  General’s  Committee,  particularly  the  safe¬ 
guard  that  parties  be  apprised  of  matters  so  noticed  and 
accorded  an  ‘opportunity  for  reopening  of  the  hearing  in 
order  to  allow  the  parties  to  come  forward  to  meet  the 
facts  intended  to  be  noticed.'  ” 
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trary.  As  to  the  first  two  points,  the  fact  is  that,  aside 
from  the  General  Departments,  the  gas  and  electric 
businesses  each  have  separate  and  independent  man- 
agements,  which  devote  their  entire  energies  to  their 
respective  companies,  and  that  the  two  businesses  do 
not  have  common  management.1 

As  to  the  other  points,  Petitioners  introduced  con-j 
siderable  testimony  which  shows  that  there  are  and  on 
segregation  there  would  be  no  countervailing  advan-j 
tages.  As  an  integral  part  of  the  overall  economies  stud¬ 
ies  made  in  this  case,  the  witnesses  Coffman,  Hartt,  Stone 
and  others  investigated  the  question  of  whether  on  seg¬ 
regation  countervailing  advantages  would  accrue  to  the 
segregated  companies.  The  possible  existence  of  counter¬ 
vailing  economies  was  tested  inter  alia  by  comparative 
studies  comparing  the  electric,  gas  and  transportation 
properties  in  the  Philadelphia  Company  system  with 
other  similarly  situated  properties,  including  properties 
which  were  segregated.  These  comparative  studies  were 
made  and  introduced  in  evidence  by  Coffman  (P.  Exs. 
88-97,  P.  Ex.  VoL  II),  by  Hartt  (1498a  to  1502a),  by 
Fleger  (P.  Exs.  9,  11,  16,  2245a,  2247a,  2249a)  and  by 
Scharff  (P.  Exs.  41-46,  2696a  to  2420a). 

In  adopting  this  comparative  approach,  the  wit¬ 
nesses  did  precisely  what  any  business  man  would  do  in 
trying  to  ascertain  for  his  own  guidance  the  effect  which 
independent  operation  would  have  upon  a  jointly  oper¬ 
ated  business;  i.e.,  first,  determine  whether  and  to  what 
extent  operating  expenses  would  be  increased  by  the 
necessity  of  providing  an  organization  to  conduct  the 
business  independently,  and  second,  make  comparisons 
with  the  experience  of  other  comparable  businesses, 
which  are  independently  operated,  to  ascertain  whether 
such  independence  has  given  rise  to  factors  which  might 
offset  the  necessary  increase  in  operating  expenses. 

-  ''i 

*P.  Exs.  27,  30,  31,  34,  2266a,  2281a,  2285a,  2298a. 
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i  This  approach  is  reasonable,  because  comparative 
studies  of  the  kind  which  Petitioners  have  introduced  are 
not  only  relevant,  but  they  constitute  the  best  possible 
kind  of  evidence  which  could  be  offered  on  this  issue.  Un¬ 
less  the  issue  is  to  be  foreclosed  as  a  matter  of  law  and  de¬ 
cided  on  the  basis  of  a  presumption  which  would  render 
hearings  unnecessary,  resort  must  be  had  to  the  experi¬ 
ence  of  other  companies  similarly  situated  to  determine 
whether  there  is  any  reasonable  ground  for  believing  as 
the  Commission  does  that  the  gas  system  in  the  Phila¬ 
delphia  Company  system  has  been  suppressed  in  favor  of 
the  electric  system  and  that  the  gas  system,  when  sepa¬ 
rated  from  common  control  with  the  electric  system  will 
achieve  efficiencies  and  economies  not  presently  realized. 

The  approach  followed  by  Petitioners  has  the  sup¬ 
port  of  authority  because  it  was  suggested  by  Cardozo, 
J.,  in  West  Ohio  Gas  Co.  v.  Public  Utility  Commission  of 
Ohio ,  294  U.S.  79  (1935) ,  in  which  an  order  of  the  Ohio 
Public  Utility  Commission  fixing  gas  rates  was  under 
review.  At  page  82,  the  Court  said : 

“We  are  not  unmindful  of  the  argument  urged  by 
counsel  for  the  commission  that  the  effect  of  lower 
prices  may  be  to  swell  the  volume  of  the  business, 
and  by  thus  increasing  revenues  enhance  the  ulti¬ 
mate  return.  Upon  the  record  as  it  comes  to  us,  this 
is  guesstoork,  and  no  more.  There  has  been  no  at¬ 
tempt  to  measure  the  possible  enhancement  by  ap¬ 
peal  to  the  experience  of  other  companies  similarly 
situated  or  by  any  other  line  of  proof.  Present  con¬ 
fiscation  is  not  atoned  for  by  merely  holding  out  the 
hope  of  a  better  life  to  come.”  (Italics  added) 

Interestingly  enough,  the  approach  followed  by  Pe¬ 
titioners  is  the  identical  approach  adopted  by  the  Com¬ 
mission  itself  in  North  American  Co.,  Release  5707 
1  (1945)  where  the  Commission  staff  prepared  studies  de¬ 
signed  to  show  the  existence  of  countervailing  advan¬ 
tages  alleged  to  result  from  segregation.  The  compara- 
!  tive  method  there  used  was  quite  similar  to  that  here  used 
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with  reference  to  the  gas  system.  Although  the  Commis¬ 
sion’s  opinion  does  not  disclose  the  comparability  of  the! 
companies  used  in  the  comparisons,  the  Commission  j 
said  of  the  Staffs  study  (page  9) : 

“We  do  not  publish  its  results  as  definitive.  *  *  # 
However,  as  far  as  it  goes,  the  study  corroborates 
practical  experience  and  earlier  and  less  compre¬ 
hensive  studies.  *  *  *  And  in  its  context,  viewed  as  a 
test  of  the  claim  that  substantive  economies  would 
be  lost  upon  the  separation  of  gas  and  electric  utility 
businesses  (rather  than  as  proof  of  the  contrary), 
the  study  is  of  major  significance”  (Italics  added) i 

And  the  Commission  added  that  the  results  of  the  study 
are  “significant  indications  that  natural  doubts  as  to  the 
sufficiency  of  respondent’s  claims  are  borne  out  by  gen¬ 
eral  experience.”  If  studies  of  this  nature  are  “of  major 
significance”  and  “significant  indications”  as  to  existence 
of  countervailing  advantages  under  the  facts  in  the 
North  American  case,  they  are  of  just  as  much  signifi¬ 
cance  and  importance  in  showing  that  there  are  and 
will  be  no  countervailing  advantages  under  the  facts  in 
this  case.  The  Court  should  also  bear  in  mind  that  the 
Commission  staff  introduced  no  studies  of  its  own  in  the 
present  case. 

Despite  the  foregoing,  the  Commission  ruled 
(2692a,  note  20),  that  Petitioners’  studies: 

“would  not  negative  the  considerations  [Le.,  the  illus¬ 
trations  above  mentioned]  noted  in  the  text.  At 
most  they  might  possibly  be  viewed  as  shedding 
some  light  on  the  present  comparative  efficiencies 
of  Duquesne  and  Equitable.  But  they  do  not  in  any 
way  go  to  the  issue  of  whether  further  efficiencies 
and  economies  would  not  result  from  freedom  from 
joint  control  by  a  single  holding  company  ”  (Em¬ 
phasis  supplied) 

The  error  of  the  Commission’s  ruling  is  clear.  The 
probability  or  improbability  of  countervailing  advan¬ 
tages  arising  by  reason  of  segregation  can  best  be  meas- 
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ured  by  comparisons  with  the  experience  of  segregated 
companies — the  method  followed  by  Petitioners.  The  ef¬ 
fect  of  the  Commission’s  ruling  is  to  say  that  such 
studies  are  relevant  if  they  support  the  Commission,  but 
they  are  irrelevant  (and  entitled  to  only  minor  discus¬ 
sion  in  a  footnote)  if  they  show  no  countervailing  ad¬ 
vantages. 

Petitioners  now  proceed  to  a  discussion  of  these 
studies  from  which  it  will  be  seen  that  the  Commission’s 
findings  enumerated  on  pages  82  to  83  hereof,  not  merely 
are  not  supported  by  any  evidence,  but  are  contrary  to 
substantial  and  uncontradicted  evidence. 

The  important  question  here,  under  the  Commis¬ 
sion’s  view,  is  as  to  the  countervailing  advantages  to 
Equitable  Gas1.  As  to  that  company,  comparisons  were 
made  with  Manufacturers  and  Peoples,  being  the  other 
gas  utility  companies  which  operate  in  the  Pittsburgh 
district.  Each  of  these  companies  is  predominantly  a 
distribution  company;  each  uses  natural  gas  exclu¬ 
sively;  each  competes  with  electricity  in  the  same  area 
and  each  competes  with  the  other  in  border  areas;  each 
serves  the  same  general  type  of  customers  located  in 
the  same  general  area;  each  is  subject  to  the  jurisdic- 
tionn  of  the  same  regulatory  agency  (the  Pennsylvania 
Public  Utility  Commission;  each  is  subject  to  substanti¬ 
ally  the  same  level  of  wage  rates,  material  costs  and 
other  expenses;  and  each  is  in  the  same  situation  geo¬ 
graphically  speaking  with  reference  to  sources  of  gas 
supply  (1959a,  1960a). 

There  is  a  significant  difference,  however,  between 
Equitable  Gas  and  the  other  two  companies.  Equitable 
Gas  is  under  common  control  with  Duquesne  which 
furnishes  electric  utility  service  in  the  same  general 


1The  situation  with  respect  to  Duquesne  is  discussed  on 
pages  93  to  94  hereof. 
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area  in  which  Equitable  Gas  and  the  other  two  gas  com¬ 
panies  render  natural  gas  service.  On  the  other  hand, 
neither  Manufacturers  nor  Peoples  is  controlled  by  or 
under  common  control  with  an  electric  public  utility 
system.  Manufacturers  and  Peoples,  together  with  their 
rate  payers,  have  been  and  are  already  enjoying  the 
“manifest  advantages”  which  the  Commission  is  at¬ 
tempting  to  confer  on  Equitable  Gas.  Equitable  Gas  is, 
therefore,  equivalent  to  a  control  specimen  in  a  situation 
providing  a  unique  laboratory  test. 

The  mere  recital  of  these  facts  shows  that  the  three 
gas  companies  selected  for  comparison  are  truly  com¬ 
parable  in  every  respect  needed  to  provide  a  perfect 
test  of  the  validity  or  invalidity  of  the  Commission’s 
speculation  that  on  segregation  countervailing  econo¬ 
mies  will  accrue  to  the  gas  system.  Despite  these  facts, 
the  Commission  says  (2692a,  note  20) : 

“It  has  been  argued  that  these  studies  are  of 
no  value  because,  it  is  asserted,  the  companies  used 
as  a  basis  for  comparision  are  not  in  fact  comparably 
to  Duquesne  or  Equitable,  respectively.  We  think 
there  is  a  good  deal  in  the  record  to  support  that 
argument”  (Emphasis  supplied) 

It  is  evident  that  this  finding  as  to  the  lack  of  comparat 
bility  of  Equitable  Gas  with  the  other  two  gas  compa¬ 
nies  is  not  supported  by  any  evidence  and  is  directly 
contrary  to  the  undisputed  evidence.  The  finding  is 
all  the  more  in  error  by  reason  of  the  Commission’s 
prior  finding1  (2690a) : 

i 

“In  this  connection  it  is  particularly  signifi¬ 
cant  to  note  that  the  two  other  gas  companies  op¬ 
erating  in  the  City  of  Pittsburgh  are  of  comparable 

JIn  connection  with  its  finding  that  Equitable  Gas  could 
operate  effectively  free  from  holding  company  control,  see 
pages  78  to  80  hereof.  Again  the  Commission  finds  comparer 
bility  where  needed  to  support  the  Commission’s  view,  but  if 
finds  non-comparability  where  the  result  favors  Petitioners; 
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size  and  are  both  able  to  operate  effectively  without 

being  tied  through  holding  company  control  to  any 

electric  utility  system.” 

The  comparability  of  the  companies  being  established, 
Petitioners  now  turn  to  the  facta  shown  by  the  studies. 

The  Commission’s  speculations  (2692a)  are  that 
compensating  advantages  will  arise  on  segregation  be¬ 
cause  the  gas  system  will  not  then  be  supervised  by 
common  management  conducting  another  potentially 
competing  business  in  the  same  area,  and  because  there 
will  then  be  a  greater  concentration  of  the  energies  of 
all  the  personnel1  upon  the  segregated  business. 

Certainly,  if  there  is  any  validity  to  the  Commis¬ 
sion’s  conjecture,  it  would  be  reasonable  to  expect  that 
other  comparable  gas  systems,  which  had  had  the  bene¬ 
fit  of  these  conjectural  compensating  advantages  by  rea¬ 
son  of  segregation  and  independence,  would  show  lower 
costs,  lower  rates,  larger  residential  sales,  a  more  ag¬ 
gressive  sales  policy  and  more  aggressiveness  in  provid¬ 
ing  gas  reserves.  The  substantial  and  uncontradicted 
evidence  shows  definitely  and  affirmatively  that  these 
expectations  upon  which  the  Commission’s  case  depends 
are  contrary  to  fact. 

As  to  operating  costs,  the  comparisons  show  that 
Peoples  and  Manufacturers  do  not  have  lower  operating 
expenses  than  Equitable  Gas  (P.  Ex.  93,  Pet.  Ex.  Vol. 
n,  1968a  to  1972a;  1976a  to  1977a). 

With  respect  to  rates,  those  charged  by  Equitable 
Gas  to  residential  consumers,  on  both  an  MCF  and 
therm  basis,  are  substantially  lower  than  those  charged 
by  either  Peoples  or  Manufacturers  P.  Ex.  11,  (2247a), 
P.  Ex.  45,  46  (2411a,  2416a) ,  P.  Ex.  92,  Pet.  Ex.  Vol.  II 
(1960a  to  1967a).  The  matter  of  rates  is  significant  be- 

1Including  the  additional  personnel  necessary  upon  segre¬ 
gation. 
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cause  it  is  the  subject  in  which  the  general  public  is  most  ! 

interested. 

With  respect  to  residential  sales,  Equitable  Gas 
has  larger  sales  in  MCF  per  customer  than  either  Peo-  j 
pies  or  Manufacturers,  while  it  has  a  lower  revenue  per  | 
residential  customer  (P.  Ex.  92,  Pet.  Ex.  VoL  n,  1960a 
to  1967a)  as  the  obvious  result  of  its  lower  rates  j 
(1963a). 

With  respect  to  sales  policy,  Equitable  Gas  is  far 
more  aggressive  than  either  of  the  other  two  companies 
(P.  Ex.  93,  Pet.  Ex.  Vol.  n,  1976a,  1977a).  Its  expendi-j 
tures  for  sales  promotion  in  1945  were  twice  those  of  j 
Peoples  and  four  times  those  of  Manufacturers,  and,! 
for  the  five-year  period  of  1941-1945,  its  expenditures! 
for  sales  promotion  were  three  times  those  of  Peoples 
or  Manufacturers  (P.  Ex.  93,  Pet.  Ex.  VoL  n,  1970a). j 
These  larger  expenses  produced  results  because  since 
1942  the  sales  of  Equitable  Gas  per  residential  consum¬ 
er  increased  at  a  faster  rate  than  those  of  either  of  the 
other  two  companies  (P.  Ex.  92,  Pet.  Ex.  VoL  II,  1965a, 
1966a).  The  significance  of  these  larger  expenditures 
of  Equitable  Gas  for  this  purpose  cannot  be  over  em¬ 
phasized,  because  advertising  and  sales  promotion  are 
activities  in  which  the  “undivided  allegiance”  of  the  per¬ 
sonnel  in  an  independent  gas  system  would  be  expected 
to  find  its  greatest  outlet. 

With  respect  to  gas  reserves,  there  is  no  evidence 
showing  that  the  other  two  companies  have  better  or 
even  as  adequate  reserves  as  those  of  Equitable  Gas. 
There  is,  however,  evidence  of  the  farsightedness  of 
the  Philadelphia  Company  system  in  acquiring  gas  re¬ 
serves  far  in  advance  of  immediate  requirements  (242a, 
446a  to  448a ) .  As  a  result  of  such  foresight  the  gas  sup¬ 
plied  by  Equitable  Gas  has  a  higher  BTU  content  than 
that  of  either  of  the  other  two  companies,  and  this  ex¬ 
isting  differential  may  well  become  greater  (P.  Ex.  ll, 
2247a;  546a). 
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In  direct  refutation  of  the  Commission’s  specula¬ 
tions  that  a  gas  business  will  always  operate  more  effi¬ 
ciently  upon  separation  from  an  electric  business,  the 
comparisons  show  affirmatively,  by  substantial  and  un¬ 
contradicted  evidence,  that  Equitable  Gas,  under  joint 
control,  is  already  performing  better  than  the  two  com¬ 
parable  Pittsburgh  gas  systems  which  have  no  affilia¬ 
tions  with  an  electric  system.  Significantly  Equitable 
Gas*  better  performance  is  benefiting  the  consuming 
public  in  the  form  of  lower  rates.  The  comparisons  fur¬ 
ther  establish  affirmatively  that  the  gas  system  has  not 
been  suppressed  in  favor  of  Duquesne. 

Inasmuch  as  the  other  two  directly  comparable 
companies  are  not  able  to  operate  as  economically  and 
efficiently  as  Equitable  Gas  operates  before  segregation, 
the  comparisons  finally  show  affirmatively  that  an  inde¬ 
pendent  operation  of  the  Equitable  Gas  system  cannot 
reasonably  be  expected  to  result  in  more  efficient  or 
economical  operation.  On  the  other  hand,  it  is  more 
reasonable  to  expect  that  segregation  would  cause  Equi¬ 
table  Gas  to  suffer  a  loss  of  economies  and  efficiencies 
with  ultimate  adverse  effects  upon  rate  payers  and  in¬ 
vestors.  In  the  light  of  these  comparative  studies  and 
of  the  Commission’s  admission  that  the  other  two  com¬ 
panies  are  now  being  “effectively”  operated  (2690a), 
the  Commission  is  utterly  unreasonable  in  its  finding 
that  segregation  will  further  increase  the  spread  between 
the  performance  of  Equitable  Gas  and  that  of  the  two 
most  comparable  gas  systems.  It  is  to  be  particularly 
noted  that  the  comparative  studies  are  entirely  factual  in 
nature  and  for  their  validity  they  are  not  dependent 
upon  judgment  or  opinion.  The  facts  speak  for  them¬ 
selves.  On  the  other  hand,  the  Commission’s  position  is 
dependent  upon  conjecture  and  speculation.  In  this  case, 
its  conjectures  and  speculations  have  been  subjected  to 
the  acid  test  of  fact  and  reality  and  they  have  been 
found  to  be  wanting. 
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Despite  the  conclusive  nature  of  Petitioners’  factual  j 
studies,  the  Commission  made  no  findings  based  thereon,  j 
relegated  the  discussion  of  the  studies  to  a  footnote  j 
(2692a),  dismissed  them  (2692a)  as  irrelevant  on  the  j 
subject  of  countervailing  advantages,  and  found  (2692a) 
as  a  fact  that,  despite  the  studies,  there  were  conjectural  ! 
and  speculative  countervailing  advantages  which  out-  j 
weighed  the  proven  loss  of  economies.  Manifestly  these  j 
rulings  by  the  Commission  are  erroneous,  not  merely  be-  j 
cause  the  findings  are  wholly  inadequate,  but  also  be¬ 
cause  the  findings  and  the  conclusion  are  not  supported  j 
by  any  testimony  and  in  fact  are  contrary  to  substan-  j 
tial  and  uncontradicted  testimony. 

As  to  Duquesne,  the  situation  is  not  as  important,  i 
because  the  Commission  makes  no  real  contention  that 

i 

segregation  of  the  gas  system  will  produce  countervail¬ 
ing  advantages  for  Duquesne,  and  there  is  no  evidence  I 
in  the  record  showing  that  Duquesne  has  suffered  from 
joint  control.  Under  the  Commission’s  view,  the  only  j 
relevant  consideration  under  clause  (A)  is  as  to  the  loss 
of  economies  by  the  additional  system,  and  the  “mani¬ 
fest”  countervailing  advantages  to  be  considered  are  | 
only  those  accruing  to  that  system.  Under  this  view,  j 
countervailing  advantages  to  Duquesne  are  of  no  rele¬ 
vance  or  significance.  Petitioners  show,  however,  ( pages 
101  to  102  hereof)  that  this  ruling  is  erroneous,  and 
therefore  they  considered  the  possibility  of  countervail¬ 
ing  advantages  to  Duquesne. 

Petitioners’  evidence  showing  that  there  would  bej 
no  countervailing  advantages  to  the  electric  system  con- 1 
sisted  of  comparisons  of  the  operations  of  Duquesne  j 
with  those  of  comparable  companies.  As  to  typical  net  I 
monthly  bills  for  residential  service  in  the  twelve  major  j 
communities  in  Pennsylvania,  for  representative  classes  j 
of  consumers,  Duquesne’s  bills  ranked  respectively  fifth,  j 
fourth  and  third  from  the  lowest  (P.  Ex.  9,  2245a;  288a 
to  292a;  P.  Ex.  43  and  44;  2402a,  2406a).  So  also,  as 
between  thirteen  companies  rendering  electric  service  in  j 
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Pennsylvania,  Duquesne  ranked  fifth  largest  in  annual 
residential1  sales  per  customer  KWH,  and  in  terms  of 
residential  revenue  per  KWH,  it  ranked  fifth  lowest  (P. 
Exs.  41  and  42,  2397a,  2460a) ,  while,  after  the  elimina¬ 
tion  of  electric  companies  operated  in  combination  with 
gas  or  other  utility  services,  Duquesne  ranked  fourth 
out  of  eleven  companies  in  each  category  (P.  Ex.  44, 
2404a;  582a,  583a).  Certain  comparisons  were  also  made 
of  Duquesne  with  the  electric  industry  as  a  whole  and 
with  a  group  of  nine  comparable  companies.2  These 
comparative  studies  are  shown  in  P.  Exs.  88  to  91, 
(Pet.  Ex.  Vol.  H),  and  the  data  need  not  be  repeated 
here.  The  studies  show  that  Duquesne  compares  favor¬ 
ably  with  both  the  industry  and  the  nine-company  group 
(1958a).  Here  again  the  comparisons  show  that  Du¬ 
quesne,  under  joint  control,  is  already  performing  at 
least  as  well  as,  and  in  many  important  respects  better 
than  the  industry  as  a  whole  and  better  than  the  nine 
electric  companies  which  have  no  affiliation  with  another 
utility  system.  They  show  affirmatively  that  Duquesne 
has  not  been  suppressed  in  favor  of  the  gas  system,  and 
that  there  is  no  reasonable  expectation  of  countervailing 
advantages  to  Duquesne  on  segregation. 

Since  one  basis  for  the  Commission’s  Order  in  the 
present  case  was  the  conclusion  that  there  would  be 

Residential  sales  were  selected  for  comparison  because 
there  are  “points  of  contact”  in  this  field  as  between  electricity 
and  gas  (575a,  576a),  which  do  not  exist  in  the  case  of  com¬ 
mercial  and  industrial  sales  (ibid) . 

2The  nine  were  selected  by  applying  to  all  companies  in  the 
United  States  the  tests  that  they  had  to  derive  100%  of  their 
revenue  from  electric  energy  sales  (in  order  to  eliminate  com¬ 
bination  companies) ;  their  generating  capacity  had  to  be  at 
least  85%  steam  (in  order  to  eliminate  large  hydro-electric 
companies) ;  they  had  to  generate  at  least  85%  of  their  energy 
requirements  (in  order  to  eliminate  large  purchases  of  power) : 
1929a,  1931a,  1932a;  and  they  had  to  be  independent  in  the 
sense  of  not  having  affiliates  offering  gas  service  in  the  same 
area:  2036a. 
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countervailing  advantages  which  would  outweigh  the  i 
proven  loss  of  economies,  and  since  it  has  been  conclu-  I 

i 

sively  demonstrated  that  there  is  no  basis  for  such  con-  j 
elusion  and  that  there  is  no  reasonable  expectation  that  j 
any  countervailing  advantages  will  result  to  either  the ; 
electric  or  the  gas  system  from  segregation,  it  follows  j 
that  on  this  ground  alone  the  Commission's  Order  must 
be  reversed. 


c)  THE  ERRONEOUS  APPLICATION  OF  THE 
RULE  THAT  A  LOSS  OF  SUBSTANTIAL  ECONO¬ 
MIES  CANNOT  BE  ESTABLISHED  MERELY  BY 
PROVING  A  SUBSTANTIAL  INCREASE  IN  OPER¬ 
ATING  EXPENSES.  ! 


The  Commission  ruled  (2693a)  that: 


“A  showing  of  increased  operational  expense  is 
not  in  and  of  itself  determinative  and  cannot  be  re¬ 
garded  as  conclusive  proof  of  a  'loss  of  economies' 
in  the  amount  of  the  increased  expense". 

This  ruling  was  made  in  reliance  on  the  opinion  of  this 
Court1  in  the  Engineers  case,2  where  there  was  no  evi¬ 
dence  whatever  as  to  the  likelihood  or  non-likelihood  of 
countervailing  advantages,  and  where  this  Court  ruled 
that,  in  the  absence  of  such  a  showing,  proof  of  savings 
in  operational  expense,  while  relevant,  was  not  sufficient 
to  warrant  a  finding  that  substantial  economies  would  be 
lost  on  segregation. 

The  Commission  seems  to  have  treated  the  present 
case  as  on  all  fours  with  the  Engineers  case,  by  ruling 
that  increased  expenses,  considered  alone  ( 2693a ) ,  do  not 
constitute  "conclusive  proof"  of  a  loss  of  substantial 
economies.  Manifestly  the  cases  are  distinguishable.  Peti¬ 
tioners  have  shown  in  the  present  case  there  is  no  rea¬ 
sonable  expectation  that  segregation  will  cause  any  dig- 

j 

1Soper  and  Albert  Lee  Stephens,  Circuit  Judges,  sitting 
by  designation,  and  Miller,  Associate  Justice. 

2 Engineers  Public  Service  Co.  v.  S.  E.  C.,  78  App.  D.  G. 
199,  138  F.2d  936  (1943).  j 
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cemible  amount  of  countervailing  advantages  to  either 
system.  Throughout  the  proceeding  and  now,  Petition¬ 
ers  have  contended  that  they  have  met  the  test  of  that 
opinion  by  not  standing  on  increased  expenses  considered 
alone,  but  by  showing  no  countervailing  advantages,  and 
thereby  showing,  in  the  language  of  the  Court,  ‘the.  over¬ 
all  situation”  and  the  loss  of  “over-all  substantial  econ¬ 
omy  [ies].”  The  Commission,  however,  has  ignored  the 
proof  of  the  over-all  situation  and  judged  Petitioners’ 
case  on  the  basis  of  considering  the  evidence  as  to  a  sub¬ 
stantial  increase  in  operating  expenses  “in  and  of  itself.” 

Petitioners’  proof  on  the  issue  of  substantial  econo¬ 
mies  consists  of  two  integral  and  complementary  com¬ 
ponents: 

i)  evidence  of  increased  expenses  which  would 
result  from  segregation,  and 

ii)  evidence  that  the  increased  expenses  shown 
will  not  be  offset  to  any  discernible  degree  by  any 
countervailing  factors. 

Had  Petitioners’  evidence  stopped  with  the  first  of 
these  components,  the  ruling  of  the  Engineers  case 
would  have  been  in  point.  But  by  producing  evidence 
on  the  second  of  the  two  components,  Petitioners  have 
shown,  in  the  only  conceivable  maimer,  the  over-all  sit¬ 
uation,  which,  according  to  that  case  ought  to  be  shown. 
The  Commission  has  committed  reversible  error  in 
judging  Petitioners’  whole  case  on  the  issue  of  sub¬ 
stantial  economies  on  the  basis  of  only  one  of  two  com¬ 
plementary  and  equally  important  parts  of  Petitioners’ 
proof. 

Petitioners  submit  that  the  Commission  erred  in 
its  application  of  that  rule  to  the  facts  of  the  present 
case.  Petitioners  have  in  fact  proven  a  loss  of  substan¬ 
tial  economies  in  the  light  of  the  overall  situation  here 
prevailing.  Again,  the  Commission  should  be  reversed 
on  this  ground  alone. 
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d)  THE  ERRONEOUS  RULING  THAT  LOSSES 
OF  ECONOMIES  CANNOT  BE  TESTED  IN  ABSO-j 
LUTE  TERMS;  AND  THE  FALLACIOUS  AND  IN¬ 
VALID  COMPARISONS  OF  LOST  ECONOMIES  HERE 
INVOLVED  WITH  THOSE  INVOLVED  IN  OTHER 
CASES. 

I 

I 

1 

The  Commission  admitted  that  the  losses  of  econo¬ 
mies  here  proven  are  “substantial  in  an  absolute 
sense,”  but  nevertheless  ruled  that  they  were  not  “sub¬ 
stantial”  because  substantiality  (2693a) : 

i 

“cannot  be  tested  in  absolute  terms  but  rather  must 
be  evaluated  in  relation  to  total  revenues,  expenses 
and  income.” 

Accordingly,  the  Commission  calculated  the  percentage 
relation  between  the  economies  pertaining  to  the  gas 
group  and  the  total  operating  revenues,  the  total  oper¬ 
ating  expenses  and  gross  income  of  that  group;  likewise 
it  calculated  similar  percentages  for  the  electric  and  gas 
groups  combined;  it  then  compared  such  percentages 
with  similar  percentage  relations  asserted  to.  exist  in 
three  other  cases  (2695a)  “where  we  held  that  the  loss 
of  substantial  economies  had  not  been  established;”  it 
found  that  the  economies  here  involved  were  (2699a) 
“substantially  smaller  percentagewise  than”  those  in¬ 
volved  in  the  three  other  cases;  and  therefore  it  ruled 
(2700a)  that  the  economies  here  involved  were  not  “sub¬ 
stantial  economies.”  j 

Petitioners  believe  that  the  Commission  was  in 
error  in  all  these  respects.  Since  the  comparisons  form 
the  foundation  for  the  Commission’s  ruling,  it  is  advis¬ 
able  to  discuss  them  first,  because,  if  the  Commission  is 
in  error  here,  the  whole  chain  of  reasoning  and  the  con¬ 
clusion  fall.  Reference  to  what  was  actually  done  in 
these  other  cases  will  show  the  meaningless  character 
of  the  comparisons. 
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In  the  Engineers  case,1  in  discussing  the  retain- 
ability  of  the  additional  system  of  Virginia  Electric  & 
Power  Co.,  the  Commission  found  that  (59)  “the  in¬ 
creased  expenditures  envisaged  by  respondents  in  the 
event  of  independent  operation  are  excessive,”  and  it 
said  (60) : 

“We  conclude  that,  with  respect  to  the  gas  prop¬ 
erties  alone,  the  record,  if  given  its  most  liberal  in¬ 
terpretation,  would  not  sustain  a  finding  of  more 
than  one-half  the  claimed  increased  expenses.  We 
further  conclude  that  the  loss  of  economies  would  in 
fact  he  less  than  such  increased  expenses.”  (Italics 
added  to  last  sentence. ) 

In  other  words  the  Commission  did  not  accept  the  com¬ 
pany’s  claim  of  $71,500  for  the  purpose  of  deciding  the 
case;  it  did  not  even  accept  the  $35,750  figure  which  the 
Commission  in  the  present  case  now  labels  (2738a)  as 
“Commission  figures”  in  the  comparisons.  As  against 
this,  it  should  be  particularly  noted  that,  as  to  the  com¬ 
pany’s  claim  of  $71,500,  the  Commission  said  (59) : 

“.  .  .  we  find  that  while  the  figures  would,  if 
accurate  and  in  the  absence  of  any  benefits  resulting 
from  separation,  afford  an  impressive  basis  for  find¬ 
ing  a  loss  of  substantial  economies  to  that  system,” 
yet,  as  above  mentioned,  the  claim  was  excessive.  The 
loss  of  $71,500  which  the  Commission  was  then  discuss¬ 
ing  should  be  contrasted  with  the  losses  here  involved 
(which  the  Commission  “accepted  at  their  full  amount” 
(2699a),  for  the  purposes  of  the  comparisons)  of  over 
$500,000  for  the  gas  and  electric  systems  respectively, 
and  of  over  $1,000,000  for  the  two  systems. 

The  Engineers  case  also  involved  the  retainability 
of  Gulf  States  Utilities  Co.  The  Commission  said,  with 
reference  to  the  company’s  claim  of  economies  lost  of 
$42,024,  that  it  did  not  (80)  “constitute  lost  economies 
arising  from  the  independent  operation  of  the  gas  sys¬ 
tem,  since  it  ignores  compensating  factors,”  and,  after 
giving  percentage  relationships,  that  (80) : 


Engineers  Public  Service  Co.,  12  S.  E.  C.  41  (1942). 


I 
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“We  believe,  however,  that  as  estimates  of  lost 
economies  they  are  in  several  respects  overstated. 

. . .  Our  examination  of  the  claimed  increase  in  pay¬ 
roll  for  additional  personnel  .  .  .  convinces  us  that 
it  is  overstated  by  a  substantial  amount,  and  the 
figures  presented  for  payroll  taxes  are  correspond¬ 
ingly  overstated/’ 

In  other  words,  the  Commission  held  that  the  $42,024 
figure,  which  it  now  uses  for  comparative  purposes,  wag 
not  established  in  any  amount. 

The  third  case  was  North  American  Co.,  Release 
No.  5707  (1945)  which  involved  the  retainability  of  St. 
Louis  County  Gas  Co.  In  the  comparisons  here  made,  • 
the  Commission  would  have  it  appear  that  the  company 
there  claimed  an  increase  of  $182,900,  that  the  Commis¬ 
sion  disallowed  a  portion  thereof  and  accepted  the  figure 
of  $160,900  as  a  basis  for  determining  whether  sub¬ 
stantial  economies  were  lost.  The  truth  is  that  the  Com¬ 
mission  disallowed  both  figures;  its  opinion  clearly 
shows  that  it  did  not  accept  the  claimed  increases  in 
any  amount  because  of  the  possibility  of  countervailing 
advantages  which  “would  have  to  be  considered  as  fur¬ 
ther  offsets  to  respondent’s  estimates.” 

In  making  the  comparisons  here  in  issue  the  Com¬ 
mission  conveys  the  impression  that  the  claimed  in¬ 
creases  in  the  other  three  cases  were  held  not  to  con¬ 
stitute  substantial  economies.  But  as  a  matter  of  fact, 
these  three  other  cases,  as  the  Commission  admits  in  a 
footnote  (footnote  24,  2695a  and  2696a),  held  rather 
that  the  claimed  increases  less  an  unknown  and  appar¬ 
ently  unknowable  factor  (representing,  as  usual,  coun¬ 
tervailing  advantages)  did  not  constitute  substantial 
economies.  The  comparison  of  the  dollar  and  percentage 
figures  in  these  three  cases,  minus  in  each  instance  ah 
unspecified  amount  (which  presumably  varies  with  each 
case)  with  the  dollar  and  percentage  figures  in  the  in¬ 
stant  case,  minus  again  an  unspecified  amount,  is  cer¬ 
tainly  meaningless.  \ 
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In  the  light  of  what  the  Commission  actually  did  in 
these  cases,  the  comparisons  and  the  conclusions  drawn 
therefrom  are  fallacious  and  invalid.  In  essence,  the  “de¬ 
cisional  technique”1  here  used  is  this:  Petitioners’  fig¬ 
ures,  even  when  “accepted,”  do  not  constitute  proof  of 
substantial  economies,  because  certain  other  companies 
claimed  (but  were  unable  to  prove)  loss  of  economies 
which  percentagewise  were  higher  than  those  claimed 
by  Petitioners. 

Since  the  Commission’s  comparisons  are  worthless, 
its  conclusion  based  thereon  cannot  be  sustained.  This 
serves  again  to  demonstrate  that  adherence  to  an  un¬ 
warranted  policy  must  account  for  the  final  decision  in 
this  case. 

The  Commission  gives  no  reason  or  authority  for 
its  statement  that  “substantiality”  of  lost  economies 
must  be  measured  in  relation  to  revenues,  expenses  and 
income.  Such  a  test  is  not  prescribed  or  supported  by 
anything  in  the  Act,  and  is  contrary  to  the  policy  of  the 
Act.  The  Act  expresses  an  overall  Congressional  intent 
to  protect  investors  and  consumers.  Moreover,  in  adopt¬ 
ing  clause  (A),  Congress  had  the  specific  purpose  of 
protecting  investors  and  consumers  from  unnecessary 
loss  which  would  otherwise  be  caused  by  divestment  of 
additional  systems  where  the  evils  at  which  the  Act  was 
aimed  were  not  present,  and  particularly  where  divest¬ 
ment  would  cause  substantially  less  economical  opera¬ 
tion  thereof  than  before.  In  the  light  of  this  policy,  the 
requisite  magnitude  of  a  loss  of  economies  is,  therefore, 
to  be  tested  in  terms  of  possible  adverse  effect  upon  in¬ 
vestors  and  consumers. 

In  the  instant  case,  the  loss  of  $525,000  per  year  to 
the  electric  system  and  the  loss  of  $500,000  per  year  to 
the  gas  system  are  each  of  such  magnitude  that  they 
would  inevitably  cause  an  adverse  effect  upon  investors 


1Note  24  on  2695a  and  2696a. 
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and  consumers.  Such  losses  would  obviously  be  of  serious  j 
concern  to  the  investors  and  consumers  whom  Congress 
intended  to  protect. 

e)  THE  ERRONEOUS  RULING  THAT  ONLY  ! 
LOSSES  OF  ECONOMIES  RELATED  TO  THE  GAS  i 
SYSTEM  CAN  BE  CONSIDERED. 

The  Commission  said  (2700a) :  ! 

“We  think  it  clear  that  the  losses  in  economies  which ! 
may  be  considered  under  clause  (A)  are  limited  to 
those  directly  related  to  the  additional  system  ! 
sought  to  be  retained.” 

However,  the  Commission  considers  the  loss  of  econo¬ 
mies  here  proven  with  respect  to  the  gas  system  and 
those  related  to  the  gas  and  electric  system  combined, 
and  says  that,  on  either  basis,  the  economies  proven  are 
not  “substantial.”1 

Petitioners  show  on  page  100  hereof  that,  whether 
the  gas  system  alone  is  considered,  or  whether  both  the 
electric  and  gas  systems  are  considered,  the  economies 
here  involved  are  substantial  Therefore,  little  need  be 
said  here  upon  the  Commission's  ruling  that  economies 
must  relate  only  to  the  additional  system,  except  to  rec¬ 
ord  Petitioners'  disagreement  with  this  ruling,  and  to 
give  a  very  general  statement  showing  that  the  econo¬ 
mies  required  by  the  statute  must  relate  to  other  parts 
of  the  entire  system.  j 

The  language  of  clause  (A)  does  not  warrant  the 
Commission’s  conclusion.  The  two  requirements  of  the 
clause  are  “substantiality,”  and  capability  of  being  se¬ 
cured  by  retaining  the  additional  system;  economies 
lost  by  the  additional  system  might  meet  these  tests; 
but  nonetheless  economies  lost  by  other  parts  of  the 
original  system  as  a  result  of  segregation  might  also 

JIt  is  evident  that  the  Commission  was  willing  to  consider 
the  economies  on  a  combined  basis  merely  because,  on  a  relative 
basis  and  on  the  basis  of  the  comparisons  discussed  in  point  d) 
hereof,  the  percentages  are  less  and  the  Commission  is  helped. 
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meet  the  same  tests.  If  so,  there  is  no  reasonable  basis 
for  excluding  them.  Moreover  this  result  is  the  only  one 
which  is  consistent  with  Congressional  intent.  The  pur¬ 
pose  of  the  additional  system  provision  was  to  protect 
investors  and  consumers  from  unnecessary  disturbance 
of  existing  holding  company  systems  where  the  evils  at 
which  the  Act  was  aimed  were  non-existent.  It  is  un¬ 
reasonable  to  suppose  that  Congress  was  concerned 
solely  with  the  limited  class  of  persons  who  were  direct 
investors  in  and  consumers  of  the  additional  system; 
Congress  was  equally  concerned  with  all  persons  who 
were  investors  in  and  consumers  of  the  existing  holding 
company  system,  and  who  would  suffer  unnecessary  loss 
by  the  divorcement  of  a  utility  system  whose  retention 
involved  none  of  the  evils  at  which  the  Act  was  aimed. 

f)  THE  ERROR  IN  FAILING  TO  FIND  THAT 
THE  LOSS  OF  ECONOMIES  HERE  INVOLVED 
AMOUNTS  TO  A  LOSS  OF  SUBSTANTIAL  ECONO¬ 
MIES. 

The  amount  of  the  increases  in  operating  expenses 
of  the  gas,  electric  and  transportation  groups,  and  of 
all  groups  of  companies  in  the  Philadelphia  Company 
system  were  stated  on  pages  70  to  71  hereof.  Like¬ 
wise,  it  has  been  shown  that  there  is  no  reasonable  expec¬ 
tation  of  countervailing  economies  accruing  as  to  the 
electric  or  gas  group  as  a  result  of  segregation.  The  only 
remaining  question  is  whether  the  proven  economies  are 
substantial.  Petitioners  agree  that  economies  to  be  sub¬ 
stantial  must  be  important.  Petitioners  submit  that  the 
economies  proven  in  this  case  meet  the  test  laid  down 
by  this  Court  in  the  Engineers 1  case;  this  test  involves 
three  elements : 

“(a)  That  there  would  be  a  continuing  sub¬ 
stantial  strength,  enjoyed  by  the  controlled  com¬ 
pany  which  it  would  not  have  under  its  own  control. 


*78  App.  D.C.  199,  207;  138  F.  2d  936,  944  (1943). 
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“(b)  That  there  would  be  in  the  situation  no 
reasonable  expectation  that  a  compensating  strength 
would  not  be  enjoyed  by  reason  of  its  own  control. 

j 

“(c)  That  such  continuing  strength  would  not 
entail  a  sacrifice  upon  the  part  of  the  controlling 
utility.” 

As  to  the  first  requirement,  the  evidence  in  this 
record  shows  that  a  continuation  of  Philadelphia  Com¬ 
pany’s  control  of  the  gas  group  will  enable  that  group 
to  continue  to  enjoy  operating  savings  or  economies  in 
excess  of  $500,000  per  year,  which  savings  or  economies 
would  be  lost  on  segregation.  This  amount  is  not  only 
large  absolutely,  but  it  is  large  in  relation  to  the  size  of 
the  gas  system.  The  continuance  of  a  saving  of  that 
magnitude  enables  the  gas  system  to  enjoy  a  continuing 
substantial  strength  which  it  would  not  have  under  its 
own  control. 

The  second  requirement  has  been  met  by  the  proof 
that  there  is  no  reasonable  expectation  that  there  will 
be  any  compensating  advantages  accruing  to  the  gas 
group  (or  to  the  electric  group)  as  a  result  of  segrega¬ 
tion  (see  pages  88  to  94  hereof). 

,  i 

As  to  the  third  requirement,  the  proof  shows  that 
the  electric  and  the  transportation  groups  each  present¬ 
ly  enjoys  a  continuing  substantial  strength  arising  from 
continuing  operational  savings  of  approximately  $500,- 
000  and  $100,000  respectively,  annually.  Thus  it  appears 
affirmatively  that  the  operational  savings  accruing  to 
the  gas  group  by  reason  of  holding  company  control 
is  not  achieved  at  the  expense  of  either  the  electric  or 
the  transportation  group.  As  to  the  “controlling  utility,” 
while  it  is  true  that  Philadelphia  Company’s  operating 
expenses  would  be  decreased  by  approximately  $26,000 
in  case  of  segregation,1  yet  this  amount  of  increase^ 
expenses  presently  incurred  by  Philadelphia  Company 


i 


^ee  page  70  hereof. 
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by  reason,  of  its  control  of  the  three  groups  is  insignifi¬ 
cant  and  in  no  sense  of  the  term  does  it  constitute  a 
“sacrifice”  on  the  part  of  Philadelphia  Company,  par¬ 
ticularly  in  view  of  the  improved  position  of  the  three 
groups  (resulting  from  the  present  operational  sav¬ 
ings  )  and  the  consequent  enhancement  in  value  of  Phila¬ 
delphia  Company’s  investment  in  the  three  groups. 

The  evidence  introduced  by  Petitioners  to  show  a 
loss  of  substantial  economies  is  uncontradicted,  and  an 
examination  thereof  will  show  its  precise  and  conclusive 
nature.  Therefore,  Petitioners  have  proved  a  loss  of  sub¬ 
stantial  economies  by  clear  and  convincing  evidence. 

By  reason  of  the  aforesaid  facts  the  Commission 
erred  in  failing  to  find  as  a  fact  that  the  economies  here 
involved  were  “substantial  economies”  within  the  mean¬ 
ing  of  clause  (A).  Petitioners  submit  that  the  substan¬ 
tial  and  uneontradicted  evidence  requires  a  finding  that 
“substantial  economies”  will  be  lost  if  the  gas  system 
is  segregated  from  the  Philadelphia  Company  system. 

2.  The  Commission  erred  in  ruling  that  there  was 
no  sufficient  proof  of  the  loss  of  substantial  economies. 

The  question  here  arising  is  whether  the  loss  of 
economies  in  the  amounts  shown  on  pages  70  to  71 
hereof  have  been  proven  by  substantial  evidence.  The 
(Commission  ruled  that  “we  cannot  accept  the  figures” 
(2688a)  and  “that  the  evidence  does  not  in  fact  support 
respondents’  [Petitioners’]  claims  and  falls  far  short  of 
establishing  that  substantial  economies  would  be  lost  on 
segregation”  (2735a). 

In  this  connection  it  is  to  be  remembered  that  the 
Commission  imposed  upon  Petitioners  the  burden  of 
proof  to  the  degree  of  convincing  the  Commission  by 
dear  and  convincing  evidence  that  its  proposed  action 
was  not  justified.  We  have  hitherto  shown  the  errors 
with  respect  to  the  burden  of  proof  (pages  43  to  51 
hereof ) ,  and  with  respect  to  the  quality  of  the  evidence 


Argument 


105 

i 
I 

i 

( pages  51  to  53  hereof ) .  These  errors,  as  well  as  the  Com¬ 
mission’s  policy  against  retainability,  have  entered  into  J 
and  influenced1  all  of  the  Commission’s  findings  with  re-  | 
spect  to  the  weight  to  be  given  Petitioners’  evidence  as  j 
to  substantial  economies. 

The  Commission’s  ruling  is  in  fact  based  upon  two  j 
ultimate  conclusions,  viz.,  (1)  that  Petitioners’  expert  j 
witnesses  lacked  qualifications  to  make  studies  of  loss 
of  economies,  and  ( 2 )  that  their  studies  were  fatally ! 
defective.  Petitioners  will  show  in  this  part  of  their  brief 
that  the  Commission’s  ultimate  conclusions  above  men¬ 
tioned  were  erroneous  because  they,  and  each  of  the  sub¬ 
sidiary  findings  upon  which  they  rest,  were  made  with- j 
out  support  in  substantial  evidence,  and  in  disregard  of ! 
substantial  and  uncontradicted  evidence  to  the  contrary. 
The  underlying  or  subsidiary  findings  involve  certain  j 
minutiae  (which  the  Commission  uses  to  justify  its! 
action  in  disregarding  the  overwhelming  substance  and! 
meaning  of  the  testimony  considered  as  a  whole)  of  the 
expert  witnesses’  testimony,  and  this  approach  neces¬ 
sarily  requires  examination  in  this  brief  of  these 
minutiae. 

We  turn  now  to  the  first  of  the  two  ultimate  con- 
conclusions  of  the  Commission,  viz.,  that  Petitioners’ 
expert  witnesses  were  not  qualified  to  make  studies  of 
losses  of  economies.  j 

a)  THE  ERRONEOUS  RULING  THAT  PETI4 
TIONERS’  EXPERT  WITNESSES  WERE  NOT  QUAL¬ 
IFIED  TO  MAKE  ECONOMIES  STUDIES. 

I 

As  to  Petitioners’  expert  witness,  Paul  B.  Coffman, 
the  evidence  shows  that  he  had  a  broad  education  (608a, 
628a),  followed  by  ten-year  service  as  a  member  of  the 
faculty  of  the  Harvard  Business  School  (610a,  629a  )i. 

While  so  teaching,  he  served  as  consultant  for  a  number 
■  _ 

1Atl  example  is  the  Commission’s  statement  that  the  wit¬ 
ness  Coffman  was  not  qualified  sufficiently  (2710a)  “to  enable 
us  to  place  complete  reliance  on  his  judgment.”  ! 
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of  companies  on  management  and  efficiency  studies 
(610a,  611a),  including  Standard  Statistics  Corporation 
where  he  instructed  department  heads  on  new  methods 
which  he  had  developed  for  measuring  management  ef¬ 
ficiency  and  for  analyzing  business  policy  (611a).  Also, 
while  so  teaching,  he  served  as  consultant  for  Poor’s  Pub¬ 
lishing  Company,  in  the  course  of  which  he  rearranged 
departments,  shifted  personnel,  and  hired  new  personnel 
(614a).  He  resigned  from  Harvard  in  1936  (614a)  in 
order  to  accept  a  permanent  position  with  Standard 
Statistics  Corporation,  subsequently  becoming  secretary 
and  vice  president  thereof  (612a).  While  there,  he  had 
charge,  inter  alia,  of  the  valuation  and  research  divi¬ 
sion  which  handled  matters  such  as  economic  operating 
surveys  and  studies  of  operating  efficiencies  and  of  com¬ 
pany  managements  (613a,  614a).  He  continued  as  such 
vice  president  until  the  merger  in  1940  of  that  company 
forming  Standard  &  Poor’s  Corporation  (613a,  615a), 
when  he  became  vice  president  of  the  merged  company, 
directing  special  investigations  (615a). 

In  1944,  Standard  Research  Consultants,  Inc.,  was 
incorporated  and  Coffman  became  President  of  the  new 
corporation,  which  position  he  still  holds.  He  organized 
the  new  company  and  set  up  its  various  operations  and 
activities  (615a) .  Standard  Research  is  an  industrial  en¬ 
gineering  and  management  consulting  firm,  offering  its 
services  to  public  utilities,  and  other  business  enterprises 
(609a) .  It  makes  many  kinds  of  specialized  studies,  such 
as  studies  of  corporate  management,  organization  and 
operating  efficiency;  rate  of  return;  rate  base,  and  in¬ 
vestment  values  for  public  utilities;  and  studies  relating 
to  the  condition,  efficiency  and  method  of  operation  of 
businesses  (609a,  610a,  614a).  As  president  of  Standard 
Research,  Coffman  has  directed  its  work,  and  has  either 
directed  or  has  served  as  consultant  and  advisor  on  the 
work  done  by  it  as  above  outlined  (616a).  In  studies 
respecting  rate  base,  rate  of  return,  and  investment 
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values  of  utilities,  it  was  necessary  for  Coffman  to  study 
matters  such  as  operating  results,  economic  conditions 
and  trends  in  the  area  served  by  the  utilities,  change  in 
character  of  area  served,  number  of  customers  served, 
type  of  service  rendered,  rates  charged,  and  other  fac¬ 
tors  bearing  on  potential  earning  power;  in  many  cases 
to  visit  and  become  familiar  with  the  physical  property 
and  the  nature  of  the  territory  served,  and  to  compare 
the  efficiencies  and  rates  of  particular  companies  with 
other  comparable  companies  ( 617a  to  621a) .  Some  of  the 
companies  studied  have  had  joint  gas  and  electric  opera¬ 
tions,  while  others  have  been  exclusively  or  almost  exclu¬ 
sively  gas  or  electric  (620a).  There  is  no  important 
aspect  of  a  public  utility  company  or  its  business  which 
he  has  not  considered  in  connection  with  such  studies 
(620a).  | 

Coffman  has  been  employed  by  the  United  States 
Government  in  numerous  capacities  such  as  consultant 
and  expert  witness  for  the  government  (623a)  and  in 
one  instance,  he  assisted  in  organizing  a  group  of  about 
seventy-five  men  (obtaining  many  of  them:  624a)  to 
work  on  renegotiation,  forward  pricing  and  contract  ter¬ 
mination.  In  1945,  at  the  request  of  the  Secretary  of  War, 
he  went  to  Germany  to  organize  a  group  to  appraise 
plants  declared  available  for  reparations  (624a).  He 
recruited  the  men  needed  for  this  group  and  organized 
the  group  ( 625a ) .  In  the  latter  part  of  1946,  on  a  similar 
request,  he  assisted  in  organizing  a  group  to  go  to  Japan 
to  review  the  entire  reparations  program  (625a).  He 
spent  five  weeks  in  Japan  investigating  the  reparations 
program. 

Coffman  had  made  studies  of  Pittsburgh  and  West 
Virginia  and  Kentucky-West  Virginia  prior  to  his  re¬ 
tainer  in  this  case  ( 617a ) .  j 

Members  of  Coffman’s  staff  first  came  to  Pittsburgh 
to  begin  preparation  of  the  economies  study  in  early 
January,  1947.  After  determining  the  availability  of  data 
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and  preparing  forms  for  recording  information  to  be 
extracted  from  Petitioners’  records,  Coffman’s  staff  be¬ 
gan  tabulating  the  material  (627a),  and  these  men  re¬ 
mained  in  Pittsburgh  until  the  beginning  of  Coffman’s 
testimony  (627a),  engaged  in  extracting  the  necessary 
data  from  Petitioners’  books  and  records.  On  his  return 
from  Japan,  early  in  March,  1947,  Coffman  reviewed  the 
work  done,  and  from  March  6,  1947,  until  he  began  his 
testimony  on  May  13,  1947,  he  devoted  practically  full 
time,  including  Saturdays,  Sundays  and  evenings,  to  this 
study  (632a). 

The  qualifications  of  Petitioners’  expert  witness 
Hartt  are  fully  stated  in  P.  Ex.  71  ( 2421a  to  2438a ) ,  and 
on  pages  637a  to  652a;  the  Court  is  urged  to  examine 
this  evidence.  From  this,  it  appears  that  Hartt  is  a 
nationally-known  engineering  expert  in  the  public  utility 
field,  with  wide  experience  as  an  executive  officer,  direc¬ 
tor,  trustee,  consultant  or  employee  in  the  actual  opera¬ 
tions  of  a  number  of  electric,  gas  and  transportation 
companies,  many  of  which  were  of  great  size,  as  well 
as  in  the  fields  of  valuation,  recapitalization,  reorgani¬ 
zation,  financing,  rates,  etc.  as  applied  to  all  kinds  of 
public  utilities.  He  has  made  many  studies  for  many 
utility  companies  on  the  subject  of  operating  efficiency, 
most  of  which  were  made  in  order  to  develop  possible 
savings  through  the  elimination,  transfer  or  rearrange¬ 
ment  of  departments  and  of  employees  in  the  various 
departments,  and  otherwise  to  improve  operating  effi¬ 
ciency,  and  he  has  frequently  made  estimates  of  future 
operating  costs  giving  effect  to  economies  suggested  by 
him.  Prior  to  his  retainer  in  the  present  case,  he  was 
thoroughly  familiar,  through  examination  and  inspec¬ 
tion,  with  the  properties  of  the  Petitioners,  with  their 
organizational  set-up,  with  the  arrangement  and  func¬ 
tioning  of  the  General  Departments,  and  with  the  pay¬ 
rolls  of  many  of  the  companies  in  the  system  by  depart¬ 
ments  and  by  individuals. 
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As  to  Petitioners’  expert  witness  Stone,  the  uncon- 
tradicted  evidence1  shows  that  he  was  an  electrical  engi¬ 
neer  of  the  highest  calibre.  He  has  been  closely  associated 
with  the  electric  group  in  the  Philadelphia  Company  sys¬ 
tem  as  an  employee,  officer  or  director  from  1911  to  1947, 
and  from  1938  to  April,  1947,  he  had  charge  of  all  the 
operations  of  the  electric  group,  operating,  administra- 
.  tive  and  executive.  From  1931  to  1938  he  was  assistant 
to  the  President  of  all  of  the  companies  in  the  entire 
system,  and  his  duties  as  such  required  him  to  become 
thoroughly  familiar  with  the  entire  General  Department 
organization,  including  the  functioning,  administration^ 
division  of  work,  allocation  of  expenses,  etc.  From  1938 
to  April  1, 1947  he  was  a  member  of  the  industrial  rela¬ 
tions  committee  (which  functions  for  all  the  companies 
in  the  system)  which  considered  every  application  for 
the  creation  of  a  new  job,  for  the  hiring  of  a  new  emr 
ployee,  as  well  as  every  proposed  revision  of  wages  or 
salaries  of  every  employee  in  the  system,  and  as  such 
member  he  acquired  intimate  and  comprehensive  knowl¬ 
edge  of  the  personnel  requirements  of  the  General  De¬ 
partments  as  well  as  the  operating  departments  of  every 
company  in  the  system.  Stone  retired  on  April  1, 1947  be¬ 
cause  of  the  policy  of  automatic  retirement  of  all  em¬ 
ployees  on  reaching  age  65,  and  since  then  has  had  no 
official  connection  with  any  of  the  companies  in  the  sys¬ 
tem  except  that  he  is  a  director  of  Duquesne.  He  now 
teaches  public  utility  administration  at  the  University 
of  Pittsburgh. 

As  to  Hartt  and  Stone,  despite  their  outstanding 
qualifications  (and  Stone’s  qualifications  in  particular 
because  of  his  intimate  knowledge  of  the  very  operations 
here  in  question)  to  testify  on  the  subject  of  substantial 
economies,  the  Commission  disparaged  and  disqualified 
them  by  making  the  single  finding  that  Hartt  was  “a 

irThe  supporting  evidence  appears  at  656a  to  663a,  689a, 
906a,  and  1599a  to  1602a. 
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utilities  analyst”  and  Stone  was  “a  retired  officer*!  ( 2703a, 
2732a) x;  not  another  word  was  said  with  respect  to  the 
evidence  summarized  above. 

With  this  background,  we  proceed  to  the  reasons 
advanced  by  the  Commission  to  disqualify  these  three 
experts.  As  to  Coffman,  the  Commission  says  (2704a) 
that  he  was  not  an  engineer  and  he  had  no  “intimate 
knowledge  of  actual  utility  operations”  (2710a).1 2  These 
reasons  are  unsound.  There  is  no  requirement  of  law  or 
of  reason  that  an  expert  on  the  subject  of  loss  of  econo¬ 
mies  must  be  an  engineer  or  one  who  has  actually  oper¬ 
ated  a  utility  company,  or  that  the  ascertainment  of  lost 
economies  is  within  the  exclusive  province  of  an  engi¬ 
neer  or  a  utility  operator.  While  engineering  or  oper¬ 
ating  knowledge  may  be  helpful,  yet  accounting  knowl¬ 
edge  and  experience  in  the  field  of  business  management 
and  efficiency  is  equally  helpful,  because  the  problems 
encountered  in  the  studies  here  involved  were  not  engi¬ 
neering  or  operating  problems,  but  were  chiefly  adminis¬ 
trative  and  management  problems.  Furthermore  no  pos¬ 
sible  reason  can  be  given  why  actual  knowledge  (and 
probably  even  more  extended  knowledge)  cannot  be 
gained  by  observing  the  experience  and  operations  of 
utility  companies  over  the  United  States,  as  opposed  to 
actual  operating  experience.  Coffman  was  a  recognized 
authority  in  accounting,  has  had  unusual  business  expe¬ 
rience  as  an  executive  and  consultant,  and  even  the  Com¬ 
mission  is  compelled  to  admit  (2709a)  that  he  was  “an 
acknowledged  expert  in  the  field  of  management  efficiency 
studies.”  There  can  be  no  possible  question  as  to  Coffman’s 
extensive  knowledge  of  the  operations  of  many  utility 
companies  all  over  the  United  States ;  such  knowledge  was 


1See  page  32  hereof  for  a  discussion  as  to  the  witness 
ScharfFs  qualifications  and  the  Commission’s  treatment 
thereof. 

2The  Commission  also  said  (2704a)  that  he  had  never 
<f4had  any  operating  experience  in  the  utility  business.” 
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gained  by  study  and  observation,  but  it  is  at  least  as  valu¬ 
able  and  trustworthy  as  knowledge  gained  from  actual 
utility  operating  experience.  Coffman’s  knowledge  per¬ 
tained  to  subjects  and  fields  which  have  special  rele¬ 
vance  to  the  problems  actually  encountered  here;  but 
since  he  did  not  happen  to  be  an  engineer  or  a  utility 
operator,  the  Commission  singles  out  those  facts  as  hav¬ 
ing  significance.  This  action  should  be  contrasted  with 
the  Commission’s  treatment  of  Hartt  and  Stone.  In  dis¬ 
cussing  them,  the  Commission  does  not  even  mention  the 
fact  that  both  these  men  were  engineers  and  utility 
operators  with  long,  wide  and  complete  experience;  the 
Commission  deliberately  ignores  the  tests  it  used  on 
Coffman.  It  follows  that  the  two  tests  applied  to  Coffman 
constitute  the  technique  by  which  the  Commission  hoped 
to  give  some  support  to  its  established  policy  against 
retainability. 

Another  reason  for  disqualifying  Coffman  was 
(2704a)  that  he  had  never  “participated  in  the  opera¬ 
tions  of  any  companies  other  than  those  associated  with 
Standard  and  Poors.”  Again,  there  is  the  error  of  re¬ 
quiring  actual  operating  experience.1  However,  in  sub¬ 
stance,  the  argument  is  the  equivalent  of  disqualifying 
Coffman  because  he  had  never  participated  in  the  actual 
operations  of  companies  other  than  four  nationally 
known  companies.  Very  few  businessmen  can  claim  such 
an  extended  experience.  In  fact,  Coffman’s  experience 
with  these  four  companies  is  most  relevant,  because,  in 
addition  to  being  an  executive  officer,  he  reorganized 
'them,  changed  personnel  and  hired  new  personnel,  all 
involving  problems  of  organization  and  of  economies  of 
the  same  type  as  are  here  presented. 

The  Commission  attacks  Coffman  by  inferring 
(2711a)  that  he  made  no  “first-hand  inspection  of  actual 
operations,”  and  that  because  of  the  limited  time  he 

^  i. 

1In  this  aspect,  experience  is  not  limited  to  utility  opera¬ 
tions. 
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spent  in  Pittsburgh  “it  would  obviously  have  been  im¬ 
possible  for  him  during  that  time  to  have  acquired  the 
detailed  information”  of  actual  operations  necessary  for 
a  ‘Valid  study.”  If  the  time  was  short,  the  Commission 
itself  is  responsible.  If  the  Commission  now  feels  that 
the  time  was  too  short  for  a  full  study,  its  duty  requires 
that  it  should  reopen  the  case  and  provide  adequate  time. 
Furthermore,  the  record  does  not  support  the  Commis¬ 
sion,  because  there  is  no  testimony  that  Coffman  did  not 
make  a  “first-hand  inspection  of  actual  operations.” 
While  Coffman’s  time  was  short,  yet  an  expert  of  Coff¬ 
man’s  qualifications,  with  his  background  and  experience, 
and  with  a  large  and  experienced  staff  could  accomplish 
in  a  limited  time  what  would  take  others  far  longer. 

Another  attack  on  Coffman  was  on  the  ground  that 
his  judgment  was  based,  not  on  his  own  examination, 
but  on  “figures”  furnished  by  his  subordinates.1  There 
can  be  no  valid  criticism  here,  because  these  subordi¬ 
nates  worked  under  Coffman’s  guidance,  and  under  his 
direction  and  supervision  (636a).  There  is  no  legal  rule 
that  in  studies  of  this  magnitude,  the  witness  himself 
must  personally  have  made  the  entire  investigation.  Evi¬ 
dence  on  subjects  of  this  magnitude  could  never  be 
admissible  under  this  test. 

Coffman  is  also  attacked  because  of  his  inability  on 
the  witness  stand  to  remember  numerous  details.  The 
cross-examination  was  in  fact  devoted  to  testing  Coff¬ 
man’s  recollection  regarding  the  countless  details2 
necessarily  involved  in  his  study.  The  inability  to  an¬ 
swer  readily  and  on  the  spur  of  the  moment  questions 


xThe  Commission  also  criticizes  the  studies  because  Com¬ 
mission  counsel  had  no  opportunity  to  cross-examine  the  sub¬ 
ordinates  or  others.  This  criticism  is  answered  on  page  34 
hereof. 

2 A  mere  casual  inspection  of  P.  Exs.  58  to  70  Pet.  Ex.  Vols. 
I  and  II  will  show  the  enormous  amount  of  detail  involved. 


r  ■  i 

i 

I  Argument  113  I 

l  on  these  details  was  due  to  the  Commission’s  own  action  j 
in  limiting  the  time  for  preparation  (see  pages  24  to  30 
hereof). 

j 

Further  evidence  of  the  Commission’s  determina¬ 
tion  to  maintain  its  erroneous  policy  of  non-retainability  j 
k  is  found  in  its  treatment  (2712a,  2713a)  of  Coffman’s  j 
work  during  the  two  weeks’  recess  following  conclu-  | 
sion  of  cross-examination.  It  apparently  insists  that  the  j 
witness,  instead  of  securing  facts ,  should  have  ‘‘merely  j 
refreshed  his  recollection”  from  his  previously  prepared  i 
notes,  thus  indicating  its  lack  of  interest  in  the  actual 
facts  here  involved.  Furthermore,  if  the  Commission  is 
interested  in  the  underlying  facts  (as  it  purports  to  be) 
rather  than  opinions,  the  Commission  should  have  con¬ 
sidered  the  redirect  examination  which  conclusively  fur¬ 
nished  all  such  facts  as  could  possibly  be  developed  in 
the  brief  recess.  Under  these  circumstances,  Petitioners’ 
offer1  that  Coffman,  if  given  sufficient  time,  would 
answer  every  question  that  had  been  asked,  as  to  which 
complete  answers  had  not  been  given,  assumes  all  the 
more  importance.  Despite  the  Commission’s  statements 
to  the  contrary  (2710a),  it  is  evidence  of  the  Commis¬ 
sion’s  lack  of  interest  in  the  “ultimate  facts”  of  the  case. 

I 

The  Commission  concludes  that  Coffman  had  not 
qualified  (2710a)  “sufficiently  to  enable  us  to  place  com* 
plete  reliance  in  his  judgment.”  In  other  words,  an  expert 
witness,  to  qualify  under  this  test,  must  qualify  to  such 
a  degree  that  the  Commission  can  “place  complete  re¬ 
liance”  upon  him.  This  is  far  beyond  the  “clear  and  con¬ 
vincing  evidence”  test,  because  even  such  evidence  as  to 
a  witness’  qualifications  does  not  necessarily  command 
“complete  reliance.”  The  Commission’s  finding  is  predi- 
f  cated  on  a  test  unknown  to  the  law  of  evidence,  contrary 

to  the  statutory  scheme,  motivated  by  its  policy  of  nonr 

r,  1  * 

— 

xAt  this  time.  Petitioners  were  bound  by  their  agreement 
i  (page  26  hereof)  to  request  no  further  adjournments. 
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retainability ;  the  test  is  one  which  would  place  the  Com¬ 
mission’s  findings  as  to  expert  testimony  completely 
beyond  the  reviewing  power  of  any  court. 

As  to  the  Commission’s  treatment  of  the  witnesses 
Hartt  and  Stone,  Petitioners  have  shown  that  each  of 
them  possessed  to  an  outstanding  degree  the  very  types 
of  experience  and  knowledge  which  the  Commission  itself 
suggested  were  essential  qualifications,  although  the 
Commission  ignores  this  fact.  The  Commission  selected 
a  single  isolated  phase  of  the  experience  of  each  witness, 
and  presented  it  in  a  disparaging  light  and  as  a  fair  find¬ 
ing  as  to  the  whole  of  the  witness’  education,  training, 
background,  knowledge  and  experience. 

Petitioners  submit  that,  taken  separately  or  as  a 
whole,  the  purported  grounds  for  the  Commission’s  ac¬ 
tion  in  disqualifying  these  expert  witnesses  are  without 
merit,  are  inadequate  and  incomplete,  are  contrary  to 
substantial  and  uncontradicted  evidence,  are  based  on 
erroneous  views  of  law,  and  were  motivated  by  the  Com¬ 
mission’s  policy  against  retainability. 

b)  THE  ERRONEOUS  RULING  THAT  THE 
ECONOMIES  STUDIES  WERE  FATALLY  DEFEC¬ 
TIVE. 

Before  proceeding  to  a  discussion  of  the  Commis¬ 
sion’s  reasons  for  declining  to  accept  the  economies  stud¬ 
ies  here  involved,  Petitioners  believe  it  would  be  helpful 
to  outline  generally  the  nature  of  these  studies,  and  the 
methods  and  procedures  followed. 

The  economies  studies  were  made  on  the  premise 
that  the  Philadelphia  Company  system  would  be  broken 
up  or  segregated  into  the  electric,  gas,  transportation 
and  auxiliary  groups,1  with  Philadelphia  Company  con¬ 
tinuing  as  a  holding  company  over  the  electric  and  aux- 


1The  constituent  companies  in  each  group  are  shown  on 
pages  69  and  70  hereof. 
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iliary  groups.  The  studies  related  to  the  economies  which 
would  be  lost  by  each  group  on  segregation  (see  page 
70  hereof). 

The  long  historical  association  of  the  properties  in 
the  Philadelphia  Company  system  has  already  been 
noted  (pages  2  to  6  hereof) .  Since  1899  the  electric,  gas 
and  transportation  businesses  of  the  system  have  been 
operated  on  a  coordinated  basis  (254a) ,  and  the  related 
auxiliary  operations  have  been  conducted  as  part  of  the 
coordinated  operations  for  periods  ranging  from  26  to 
34  years  (252a,  254a).  Coordination  has  been  achieved 
by  the  joint  use  of  officers,  personnel  and  facilities,  nbt 
only  with  respect  to  administrative  functions,  but  also 
with  respect  to  certain  operating  functions.1  The  jointly- 
operated  businesses  are  a  going  concern  in  which  com¬ 
plex  functions  are  carried  on  by  persons  who  have  found 
their  own  place  in  the  system  and  who  operate  in  con¬ 
junction  with  their  fellow  workers.  To  disturb  this  rela¬ 
tionship  would  inevitably  result  in  the  loss  of  substantial 
economies  which,  though  not  readily  expressible  in 
money  terms,  cannot  be  ignored.  In  the  Engineers  case,2 
this  court  said :  ! 

j 

“. . .  The  purpose  to  eliminate  the  evils  of  hold¬ 
ing  company  systems  is  expressed  in  the  Act  in  un¬ 
mistakable  terms,  but  in  the  provisions  of  the  com¬ 
promise  measure,  worked  out  in  the  legislative 
process,  it  also  clearly  appears  that  Congress  real¬ 
ized  that  it  was  dealing  with  existing  corporate 
structures  that  had  been  operated  under  common 
control  for  a  long  time  and  could  not  be  cut  down 

i 

MOla^OTa;  P.  Ex.  25-39,  inc.,  2251a  to  2316a;  P.  Ex.  40, 
2317a;  P.  Ex.  20,  Pet.  Ex.  Vol.  I. 

2 Engineers  Public  Service  Co.  v.  SJE.C.,  79  App.  D.  C. 
199,  210;  138  F.  2d  936,  947  (1943).  While  the  quotation  Ap¬ 
pears  in  that  part  of  the  opinion  relating  to  the  retention  of 
non-utility  businesses,  it  is  equally  applicable  to  the  rentention 
of  an  additional  system. 


I 
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to  a  single  ideal  system  in  every  case  without  dis¬ 
astrous  consequences  to  public  and  individual  inter- 
i  ests.  The  purpose  to  protect  these  interests  is  made 
abundantly  clear  by  an  examination  of  the  legisla¬ 
tive  history  of  the  Act.” 

Substantial  economies  which  can  be  measured  in 
money  terms  are  realized  by  Petitioners  through  the 
joint  use  of  officers,  personnel  and  facilities.1  Petitioners’ 
evidence  shows  the  loss  of  economies  arising  out  of  the 
operations  of  the  General  Departments  of  the  system, 
and  which  would  be  lost  if  those  departments  were  dis¬ 
membered  as  a  result  of  the  divorcement  of  the  com¬ 
panies  in  the  system. 

The  General  Departments  of  the  system  originated 
prior  to  1913  as  a  result  of  an  executory  oral  agreement 
between  the  companies  then  in  the  system  (406a).  The 
oral  agreement  was  reduced  to  writing  ( P.  Ex.  26, 2263a ) 
and  duly  filed  with  the  Pennsylvania  regulatory  commis¬ 
sion  as  required  by  law  ( 381a ) .  The  agreement  is  still 
effective  as  to  all  parties  thereto,  except  for  the  elimina¬ 
tion  of  companies  which  have  since  disappeared  (384a) , 
and  the  addition  of  Kentucky-West  Virginia  in  1939 
( 384a ) .  The  oral  agreement  provides  for  the  operation  of 
joint  departments  or  activities,  the  joint  use  of  property 
and  facilities  by  the  companies,  the  discontinuance  there¬ 
of  when  no  longer  needed,  and  the  withdrawal  from 
operation  or  use  thereof  by  any  company  at  its  option, 
and  the  distribution  of  costs  between  the  participating 
companies.2 

Pursuant  to  the  oral  agreement,  certain  General  De¬ 
partments  were  created,  so  called  because  their  respec¬ 
tive  functions  are  such  that  they  perform  or  are  avail- 

1See  pages  150  and  151  hereof  for  a  statement  of  addi¬ 
tional  economies  which  could  not  be  measured  in  money  terms 
in  the  limited  time  prescribed  by  the  Commission. 

2382a-384a ;  P.  Ex.  26,  2263a.  The  distribution  of  costs  is 
more  particularly  discussed  at  pages  137  to  142  hereof. 
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able  to  perform  work  for  and  as  departments  of  any 
or  all  of  the  companies  in  the  system  (381a).  The  de¬ 
partments  presently  functioning  under  the  agreement 
are  the  following:  the  Accounting,  Adjustment,  Adver¬ 
tising,  Law  (including  the  Real  Estate  Division),  Per¬ 
sonnel,  Purchasing  (including  the  Stores  Division), 
Sales  and  Service  (limited  to  the  Rate  Division  and  the 
Retail  Service  Division),  Secretary’s,  Telephone  and 
Treasury  Departments.1 

-•  f 

Each  General  Department  is  a  department  of  and 
functions  for  each  company  in  the  system  with  certain 
exceptions  stated  at  note  1  on  page  2492a.  Each  em¬ 
ployee  of  the  General  Departments  is  an  employee  of 
each  company  for  which  he  performs  work,  and  his  com¬ 
pensation  is  paid  by  each  such  company  (2167a-2168a)  j 
There  are  over  1300  persons  now  working  in  and  con¬ 
stituting  the  personnel  of  the  General  Departments 
(1894a).  j 

In  addition  to  the  General  Departments,  Equitable 
Auto  must  be  considered  in  connection  with  any  study  of 
loss  of  economies,  for  the  reason  that  Equitable  Auto 
(having  approximately  250  employees)  presently  per¬ 
forms  work  and  renders  services  for  the  various  com¬ 
panies  in  the  system  and  for  the  Trustees  (1823a, 
1890a).  Unless  the  context  clearly  indicates  otherwise, 
Petitioners  in  this  part  of  their  brief  in  using  the  term 
“General  Departments”  or  “General  Department  Or¬ 
ganization”  intend  that  this  term  shall  include  the  op¬ 
erations  of  Equitable  Auto. 


1The  Executive  Department  is  not  usually  classified  as  a 
General  Department  because  it  functions  for  Philadelphia 
Company,  Equitable  Real  Estate  and  Kentucky-West  Virginia 
only,  and  the  nature  of  its  functions  is  such  that  there  is  little 
likelihood  that  it  will  ever  function  for  any  other  companies 
(506a).  .  .-J. 
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The  General  Departments  perform  virtually  all  of 
the  activities  of  the  companies  in  the  system  and  of  the 
Trustees  of  the  transportation  system,  excepting  those 
of  a  distinctly  operating  character  and,  more  particu¬ 
larly,  they  perform  practically  all  of  the  general  and 
administrative  activities  and  functions  of  said  compa¬ 
nies  and  Trustees  (404a,  406a).  A  detailed  statement 
of  the  scope  and  nature  of  the  work  performed  by  each 
of  the  General  Departments  is  contained  as  Part  2  in 
Petitioners*  Appendix  to  Brief  filed  herewith.  This 
statement  shows  the  broad  nature  of  the  functions  and 
activities  of  the  General  Departments. 

!  A  study  of  the  economies  resulting  from  the  joint 
operations  of  the  companies  was  made  in  1935  (408a, 
409a).  This  showed  a  saving  of  approximately  $2,000,- 
000  annually.  Since  this  study  was  out  of  date  when  the 
present  proceedings  were  instituted,  new  studies  were 
begun  shortly  after  such  institution. 

Early  in  January,  1947, 1  Petitioners  engaged  Paul 
B.  Coffman2  to  make  a  study  to  determine  whether  and 
to  what  extent  economies  would  be  lost  if  the  system 
were  split-up  in  the  manner  contemplated  by  the  Com¬ 
mission  in  its  notices  instituting  these  proceedings 
626a).  He  was  retained  to  make  an  independent  investi¬ 
gation  of  the  subject,  to  go  about  the  work  as  he  saw  fit, 
and  to  arrive  at  his  own  conclusions  in  his  own  way 
(924a,  1716a).  Subsequently,  in  April,  1947,  Petitioners 
engaged  E.  C.  Stone  and  Jay  Samuel  Hartt8  to  make  an 
independent  review  of  Coffman’s  methods  and  results 
(642a,  663a). 

irThe  proceedings  were  instituted  in  December  1946. 

2Coffman*s  qualifications  to  make  the  study  are  discussed 
on  pages  105  to  107  hereof. 

*The  qualifications  of  Hartt  and  Stone  to  make  the  study 
are  discussed  on  pages  108  and  109  hereof. 
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In  addition  to  the  evidence  of  Coffman,  Hartt  and 
Stone  relating  to  increased  operating  expenses,  Petition¬ 
ers  presented  evidence  on  other  matters  relating  to  loss 
of  economies,  particularly  with  respect  to  the  existence 
or  non-existence  of  countervailing  economies.  No  evi¬ 
dence  relating  to  the  subject  of  loss  of  economies  was 
offered  or  introduced  by  the  Commission  or  by  any 
party  other  than  Petitioners.  I 


The  segregation  of  the  system  companies  into 
groups  (see  page  69  hereof)  would  cause  the  elimina- 
tion  of  the  General  Departments,  and  therefore  Coff¬ 
man  undertook  to  determine  what  effect  this  elimina¬ 
tion  would  have  upon  the  operating  expenses  of  each 
group.  An  explanation  of  the  data,  factors,  methods  and 
procedures1  used  by  Coffman  in  preparing  the  study  is 
contained  as  Part  3  of  Petitioners*  Appendix  to  Brief 
filed  herewith.  j 

In  general,  Coffman  determined  the  January  1947 
wages  paid  by  each  group  of  companies  to  employees  in 
the  General  Departments;  adjustments  were  made2  so 
that  this  payroll  would  be  representative  of  normal  con¬ 
ditions,  and  this  payroll  was  then  annualized  and  dis¬ 
tributed  as  between  each  group  of  companies.  He  then 
estimated  the  number  of  employees  by  job  classification 
required  by  each  group  of  companies  after  segregation 
to  perform  such  portion  of  the  work  previously  per¬ 
formed  by  the  General  Departments  as  he  concluded 
each  segregated  group  would  continue  to  perform,  and 
he  estimated  the  annual  payroll  of  such  employees.  The 
difference  between  the  estimated  payroll  for  such  em¬ 
ployees  in  each  group  after  segregation  and  the  annual¬ 
ized  General  Department  payroll  for  that  group  before 


including  a  summary  and  analysis  of  P.  Ex.  58  to  P.  Ex. 
70  (Pet.  Ex.  Vols.  I  and  II).  j 

2For  example,  the  elimination  of  abnormalities,  and  giv¬ 
ing  effect  to  a  retroactive  wage  increase  later  adopted. 
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segregation  gave  the  increase  in  payroll  resulting  from 
segregation.  Social  security,  employee  annuities,  em¬ 
ployee  insurance,  hospitalization  costs  and  space  rentals 
were  next  considered,  and  a  determination  was  made  as 
to  the  annual  increase  in  these  costs  which  would  be 
caused  by  segregation.  Finally,  a  determination  was 
made  as  to  the  annual  increase  in  certain  other  expenses1 
to  each  group  which  would  be  caused  by  segregation. 
The  result  of  this  aspect  of  the  study  is  shown  on  pages 
70  and  71  hereof. 

With  this  background  in  mind,  Petitioners  proceed 
to  discuss  the  particular  reasons  assigned  by  the  Com¬ 
mission  for  refusing  to  accept  it,  because  of  “basic  de¬ 
fects”  therein. 

i)  The  erroneous  standards  prescribed  for  the  va¬ 
lidity  of  a  study  “on  an  overall  system-wide  basis.” 

Petitioners  do  not  take  issue  with  the  view  that  an 
economies  study  should  reflect  the  over-all  effect  of  seg¬ 
regation,  but  they  most  earnestly  contend  that  the  Com¬ 
mission  erroneously  ruled  (2713a  to  2717a)  that  there 
are  the  following  two  prerequisites  for  any  such  study : 

1.  There  must  be  a  determination  of  what  effi¬ 
ciencies  and  economies  can  be  achieved  by  the  com¬ 
panies  before  segregation  by  a  study  of  the  present 
efficiency  of  all  functions  performed  throughout  the 
i  system,  including  the  operating  functions.  To  this 
end  there  must  be  “efficiency  studies  of  the  present 
companies  on  the*  operating  level”  (2713a)  and  a 
determination  of  the  extent  to  which  “the  functions 
now  performed  by  the  General  Department  Organi¬ 
zation  could  be  eliminated,  curtailed  or  taken  over 
1  in  whole  or  in  part  by  the  personnel  presently  em¬ 
ployed  by  the  operating  companies.”  (2713a) 

1Such  as  rental  and  maintenance  of  office  equipment,  uni¬ 
forms  for  meter  readers,  overtime  meals,  stationery  and  print¬ 
ing  ;  gasoline,  tires,  parts,  etc.,  for  automobiles. 

•  ■*  *  • 
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2.  There  must  be  a  determination  of  “off-set-  | 
ting  gains”  and  countervailing  economies  which  I 
might  be  realized  after  segregation,  whether  or  not  ! 
they  result  from  segregation.  To  this  end  there  j 
must  be  “a  careful  study  of  operations  to  determine  j 
the  efficiencies  which  can  be  achieved  after  segrega¬ 
tion  by  combining  the  functions  'previously  per¬ 
formed  by  the  General  Departments  with  those 
performed  by  the  operating  companies.”  (2714a)  j 
(Emphasis  supplied) 

The  Commission  found  that  the  economies  studies  here ! 
involved  did  not  meet  either  standard  and  were  there¬ 
fore  fatally  defective.  However  plausible  the  Commis¬ 
sion's  requirements  and  ruling  may  be  made  to  appear 
by  the  device  of  constant  repetition,  they  will  not  with¬ 
stand  analysis.  j 

Clause  (A)  dealing  with  “the  loss  of  substantial 
economies”  can  refer  only  to  economies  lost  as  a  result 
of  segregation.  Consequently,  in  determining  net  econo¬ 
mies  which  are  lost  as  a  result  of  segregation,  it  is  legally 
immaterial  that  there  may  be  certain  economies  which 
may  be  lost  or  gained  after  segregation,  but  not  as  a 
result  of  segregation.1 

For  this  reason,  the  question  whether  the  present 
operations  of  the  companies  were  conducted  in  the 
most  efficient  or  least  expensive  manner  possible  is 
immaterial.2  For  instance,  meter  reading  is  now  done 

1Coffman  in  his  studies  recognized  the  distinction  between 
(1)  possible  reductions  in  operating  costs  caused  by  segrega¬ 
tion,  and  (2)  possible  reductions  which  have  no  relation  to, 
or  would  not  be  caused  by  segregation,  but  which  might  be 
achieved  at  any  time  before  or  after  segregation  (1780a, 
1890a,  1891a).  Only  the  former  were  treated  as  material  to 
his  studies.  See  also  Hartt’s  testimony  as  to  the  propriety  of 
this  distinction:  1509a,  1159a,  1560a. 

2See  1559a,  1560a,  1780a,  1790a,  1888a,  1882a,  1883a, 
1890a,  1891a). 
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by  one  of  the  General  Departments  on  a  monthly  basis. 
Admittedly  there  may  be  some  savings  in  cost  of  this 
one  operation  if  the  meters  were  read  only  once  every 
two  months  (as  suggested  by  Commission  counsel) 
(1206a),  or  even  by  some  of  the  operating  employees.1 
But  any  such  savings  could  be  achieved  before  as  well  as 
after  segregation  and  could  not  be  said  to  be  in  any  way 
a  countervailing  economy  resulting  from  segregation. 
Whether  an  attempt  should  be  made  to  realize  such  sav¬ 
ings  or  efficiencies  is  essentially  and  exclusively  within 
the  discretion  of  the  management.  For  example,  as  to 
frequency  of  meter  reading,  management  must  consider, 
in  addition  to  the  cost  of  this  one  operation,  such  obvious 
factors  as  employee  and  union  acceptance,  consumer  re¬ 
action  to  larger  individual  bills,  and  delay  in  receipt  of 
revenue.2  Segregation  would  not  affect  any  of  these 
factors. 

The  same  factors  which  influence  management  deci¬ 
sion  before  segregation  will  be  present  after  segregation, 
and  may  reasonably  be  expected  to  result  in  the  same  de¬ 
cision,  save  only  in  those  cases  where  segregation  would 
cause  a  change.  Coffman  clearly  recognized  this  fact  in 
adopting  the  principle  that  where  a  certain  type  of  work 
is  presently  being  performed  in  a  particular  manner,  it 
was  reasonable  to  conclude  that,  after  segregation,  each 
segregated  group  would  continue  to  have  the  same  type 
of  work  performed  in  the  same  manner,  except  where 
segregation  made  it  impossible  to  do  so,  or  where 
changed  conditions  resulting  from  segregation  would 
obviously  cause  managerial  judgment  to  select  a  differ¬ 
ent  method  (1838a,  1839a,  1881a-1883a). 


1This  is  impossible  here  by  reason  of  there  being  no  ex¬ 
cess  of  manpower  presently  available:  see  page  123  hereof. 

2The  same  considerations  apply  to  possible  shifts  of  work 
from  the  General  Departments  to  operating  personnel.  Here 
management,  in  addition  to  employee  and  union  acceptance, 
must  give  consideration  to  factors  such  as  efficiency  of  work 
performance  and  organizational  control. 


.  Argument. 
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An  illustration  of  a  change  in  practice  caused  by  ! 
segregation  is  meter  reading,  which  at  present  is  done  by 
General  Department  employees,  many  of  whom  read  both 
gas  and  electric  meters  and  are  jointly  employed  by  DuJ 
quesne  and  Equitable  Gas.  Coffman,  Hartt  and  Stone  all 
felt  that  under  segregation,  management  would  abandon 
the  use  of  joint  employees  for  this  work,  but  would  use 
employees  working  exclusively  for  one  group  (P.  Ex. 
65-2,  Pet.  Ex.  VoL  n,  pp.  873,  874  ;  882a,  883a,  904a  )L 
Except  for  cases  of  this  type  segregation  would  in  no 
way  affect  the  factors  influencing  management  to  at¬ 
tempt  or  not  to  attempt  to  obtain  the  type  of  saving  or 
efficiency  which  the  Commission  labels  “countervailing”. 

The  Commission  is  in  error  in  requiring  a  study  of 
possible  countervailing  advantages  such  as  those  which 
might  arise  from  possible  assumption  after  segregation 
by  operating  personnel  of  functions  presently  performed 
by  the  General  Departments,  whether  or  not  such  advan¬ 
tages  result  from  segregation.  The  evidence  of  Hartt  and 
Stone  showed  that  both  the  electric  and  gas  systems 
were  efficiently  operated  at  present  ( 1501a,  1502a;  1598a, 
1599a);  the  undisputed  testimony  of  Stone  (1602a)  is 
that  there  is  no  excess  of  manpower  anywhere  among 
the  companies,  and  that  there  will  be  no  increased  effi¬ 
ciencies  accruing  to  the  electric  or  gas  system  as  a  result 
of  segregation;  these  conclusions  are  further  supported 
by  comparative  studies  discussed  on  pages  86  to  94 
hereof,  which  show  affirmatively  that  there  is  no  reason¬ 
able  expectation  that  countervailing  economies  will  re¬ 
sult  to  either  the  gas  system  or  to  the  electric  system 
as  a  result  of  segregation.  The  operating  personnel  of 
the  various  groups  presently  devote  all  their  time  to  the 
work  of  their  respective  groups.  With  the  several  groups 
efficiently  operated  and  with  no  excess  of  manpower,  it 
necessarily  follows  that  the  operating  personnel  will  have  ' 
no  available  time  after  segregation  to  assume  and  per¬ 
form  any  of  the  functions  presently  performed  by  the 
General  Departments.  -■■]•• 


i 

i 
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If  the  Commission  is  suggesting  that  Coffman 
should  have  made  individual  efficiency  studies  to  deter* 
mine  the  efficiency  of  each  individual  employee  (not  only 
in  the  General  Departments  but  also  in  each  operating 
organization),  these  considerations  should  be  noted: 
that  any  possible  increased  efficiencies  which  might  be 
revealed  would  be  immaterial  because  they  would  not  be 
caused  by  segregation,  and  that  the  Commission’s  own 
action  in  refusing  extensions  of  time  completely  fore¬ 
closed  any  such  investigation.  Undisputed  testimony 
shows  that  such  an  investigation  of  efficiencies  would 
take  a  staff  of  twelve  men  from  two  to  three  years 
(1734a). 

In  support  of  its  statement  that  Coffman’s  study  was 
fatally  defective  since  it  was  not  a  type  of  system-wide 
study  required  by  the  Commission,  two  factual  exam¬ 
ples  are  cited  as  “illustrative”  (2717a).  Presumably  the 
Commission  selected  the  two  most  favorable  examples. 
However,  neither  example  supports  the  Commission. 

The  Commission’s  first  “illustration”  pertains  to 
work  in  connection  with  real  estate.  After  segregation, 
Coffman  set  up  a  real  estate  manager  for  the  gas  group 
at  an  annual  salary  of  $6600.  The  Commission  emphasizes 
and  magnifies  (2715a)  Coffman’s  inability  on  cross-ex¬ 
amination  to  recall  the  difference  between  the  functions 
of  the  proposed  real  estate  manager  and  the  present  land 
agents  in  the  operating  departments  of  Equitable  Gas 
and  of  Pittsburgh  and  West  Virginia,  implying  that  pos¬ 
sibly  the  land  agents  could  have  taken  over  the  functions 
of  lie  real  estate  manager.  The  Commission  also  criti¬ 
cizes  Coffman  because  he  could  not  recall  “the  specific 
items  of  work”  done  by  the  Real  Estate  Division  for  the 
gas  companies  in  either  1946  or  January  1947  (  2715a). 

This  example  does  not  support  the  Commission.  In 
the  first  place,  the  suggested  shifting  of  the  real  estate 
manager’s  duties  to  the  land  agents  could  occur  as  well 
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before  as  after  segregation,  so  that  any  savings  resulting 
from  such  shifting  would  not  be  as  a  result  of  segrega¬ 
tion.  Therefore  a  careful  study  of  the  present  work  load 
of  land  agents  in  operating  departments  was  not  relevant 
to  the  question  of  economies  lost  as  a  result  of  segrega¬ 
tion.  In  the  second  place,  while  his  work  papers  did  not 
disclose  the  duties  of  the  land  agents  in  the  operating  de¬ 
partments  (not  affected  by  segregation),  yet  Coffman 
did  specifically  spell  out  the  functions  of  the  real  estate 
manager  of  the  Real  Estate  Division  in  the  General  De¬ 
partments  (1266a,  1267a) ;  the  distinction  between  such 
functions  in  a  central  office  and  the  functions  of  a  field 
land  agent  is  obvious.  In  this  connection,  the  record  also 
shows  that  the  land  agents  could  not  have  absorbed  the 
duties  of  the  real  estate  manager  because  of  the  fact  that, 
there  being  no  excess  of  man  power  in  the  system  (see 
page  123  hereof),  the  land  agents  could  not  undertake 
additional  functions.  In  the  third  place,  the  Commission's 
time  limitations  necessarily  prevented  a  study  of  the 
“specific  items  of  work  done”  in  1946  and  January  1947 
by  each  of  the  10,000  odd  employees  of  the  companies  in 
the  system,1  as  hereinabove  discussed  (pages  24  to  28). 

The  second  “illustration”  of  the  Commission  per¬ 
tains  to  truck  hire  expense.  The  reference  here  is  to  one  j 
of  the  pages2  of  Coffman’s  study  dealing  with  certain  j 
“other  expenses”  of  the  Stores  Department,3  which  he  j 
thought  would  be  affected  by  segregation ;  the  same  page  j 
carried  a  notation  that  certain  other  items,  such  as  truck 


Coffman’s  answer  to  the  question  as  to  the  specific  work  i 
done  by  the  Real  Estate  Division  for  the  gas  companies  in 
1946  and  January  1947  was  (1267a)  “That  information  was  ! 
all  available  and  I  thought  it  was  just  foolish  to  copy  it.” 

2Sheet  M-9  of  P.  Ex.  69-2,  Pet.  Ex.  Vol.  II  (page  1041).  j 

8There  is  nothing  in  the  study  to  justify  the  Commission’s 
statement  that  this  was  an  “expense  of  Philadelphia  Co.”,  or 
that  Coffman  treated  such  expense  as  one  which  Philadelphia 
Company  would  continue  to  incur  after  segregation. 
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hire,  guard  and  janitor  service,  etc.,  were  treated  as  not 
affected  by  segregation.  The  Commission  criticizes  Coff¬ 
man  (2716a)  because  he  could  not  specifically  recall  the 
details  of  the  truck  hire.  There  is  no  reason  why  he 
should  have  been  able  to  recall  them,  because  he  treated 
the  item  as  one  not  affected  by  segregation.  The  Com¬ 
mission  then  attacks  the  failure  to  consider  truck  hire 
on  the  ground  that  a  continuation  of  truck  hire  in  any 
amount,  after  segregation,  is  unjustified  because  Coff¬ 
man’s  studies  contemplate  that  upon  segregation  each 
segregated  company  will  have  sufficient  motor  vehicles 
to  take  care  of  its  needs  after  segregation.  The  attack  is 
patently  unsound.  Adequate  automotive  equipment  does 
not  in  the  nature  of  things  eliminate  the  need  for  truck 
hire.  Petitioners  point  out  that  even  when  a  company  has 
adequate  automotive  equipment  for  all  normal  require¬ 
ments,  the  most  economical  way  of  handling  certain  in¬ 
frequent  or  extraordinary  jobs,  emergencies,  or  break 
downs,  may  well  be  by  hiring  trucks.  Coffman  is  being 
criticized  for  not  having  increased-  his  estimates  of  ve¬ 
hicles  required  on  segregation  to  such  a  luxury  level  that 
outside  truck  hire  would  never  be  necessary.1 

The  result  is  that  neither  of  the  “illustrations”  sup¬ 
ports  the  Commission. 

! 

The  Commission’s  entire  position  on  the  requisite 
type  of  over-all  study  may  be  reduced  to  this:  An  in¬ 
crease  in  operating  expenses  cannot  be  accepted  as  a 
valid  loss  of  economies  until  it  is  first  shown  by  clear 
and  convincing  evidence  that  that  increase  is  no  greater 
than  the  difference  between  (1)  the  cost  of  operating 


'Compare  Coffman’s  work  sheet  numbered  M-10  in  P.  Ex. 
69-2  (Pet.  Ex.  Vol.  II,  p.  1043)  where  Coffman  did  record  the 
amount  of  truck  hire  budgeted  for  the  year  1947  by  the  Sec¬ 
retary’s  Department.  These  amounts  were  treated  by  Coffman 
as  not  affected  by  segregation.  They  consisted  of  a  total  truck 
hire  expense  of  $36,  of  which  Philadelphia  Company’s  portion 
was  $1. 
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the  additional  system  before  segregation  on  the  basis 
that  each  individual  function  is  performed  in  the  most 
efficient  and  economical  manner  conceivably  possible 
and  (2)  the  cost  of  operating  the  same  system  after 
segregation  on  the  same  basis. 

I 

This  approach  is  unreasonable  and  is  not  supported 
by  the  language  of  the  Act,  because  it  requires  considera¬ 
tion  of  factors  having  no  relation  to  the  statutory  issue 
of  whether  economies  are  lost  as  a  result  of  segregation. 
In  effect,  application  of  the  Commission's  standard  for 
an  overall  system-wide  study  would  result  in  a  completely 
unrealistic  picture  which  actually  would  not  reflect  the 
overall  effect  of  segregation.  It  is  also  not  supported  by 
the  majority  opinion  in  the  Engineer's  case  and  repre¬ 
sents  an  extreme  extension  of  that  opinion. 

Petitioners  submit  that  their  witnesses,  and  the 
economies  studies  here  involved,  did  consider  the  overall 
effect  of  segregation  and  gave  adequate  and  reasonable 
consideration  to  all  factors  which  were  necessary  to  a 
valid  determination  of  economies  which  would  be  af¬ 
fected  by  segregation. 

ii  The  error  of  finding  that  Coffman's  studies  were 
merely  an  attempt  to  perpetuate  the  present  General 
Departments. 

In  its  Opinion  (2717a  to  2725a)  the  Commission 
concludes  that  Coffman's  studies  must  be  rejected  be¬ 
cause  they  are  merely  an  attempt  to  4 ‘perpetuate  the 
present  General  Department  Organization.''  As  grounds 
therefor,  the  Commission  asserts  that  Coffman 

(1)  “perpetuated”  the  functions  of  the  General  Depart¬ 
ment  Organization  “at  the  group  level  without  con¬ 
sidering  whether  or  to  what  extent  such  perpetua¬ 
tion  would  be  necessary  for  the  efficient  operation  of 
the  companies”  (2725a),  and 
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(2)  “assigned”,  “carried  over”  or  “moved  over”  present 
employees  of  the  General  Department  Organization 
to  positions  in  the  several  groups  resulting  from 
segregation  at  either  identical  or  increased  salary 
levels. 

Petitioners  believe  that  these  findings  and  conclu¬ 
sions  are  erroneous,  and  are  based  upon  misapprehension 
or  inadequate  consideration  of  Coffman’s  methods  and 
results. 

An  adequate  consideration  of  this  subject  involves 
an  examination  of  Coffman’s  methods  and  procedures. 
These  methods  and  procedures  are  summarized  in  Part  3 
of  Petitioners’  Appendix  to  Brief  filed  herewith  and,  in 
order  to  avoid  duplication,  the  summary  is  not  here  re¬ 
peated.  The  basic  data  relative  to  the  number  of  em¬ 
ployees  and  their  salaries,  before  and  after  segregation, 
are  contained  in  P.  Ex.  65-2,  Pet.  Ex.  Vol.  n,  pp.  802-967. 

In  determining  what  effect  the  elimination  of  the 
General  Department  Organization  would  have  upon  oper¬ 
ating  expenses,  it  was  necessary  to  determine  whether 
each  group  would  continue,  after  segregation,  to  per¬ 
form  on  its  own  behalf  the  various  administrative  and 
executive  functions  now  performed  on  its  behalf  by  the 
personnel  in  the  General  Department  Organization,  and, 
if  so,  the  extent  to  which  and  the  manner  in  which  the 
work  would  be  performed. 

Coffman  approached  this  problem  on  the  basis  that 
it  was  reasonable  to  conclude  that,  after  segregation, 
each  group  would  continue  to  have  the  same  type  of 
work  performed  and  in  approximately  the  same  manner 
as  at  present,  except  where  segregation  made  it  impossi¬ 
ble  to  do  so  or  where  changed  conditions  would  obviously 
cause  managerial  judgment  to  select  a  different  method 
(1838a,  1839a,  1881a-1883a).  He  felt  (and  Petitioners 
submit  correctly)  that  the  same  considerations  which 
influenced  management  to  conduct  a  given  activity  in 
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a  particular  manner  before  segregation1  would  cause 
management  to  conduct  it  in  the  same  way  after  segre¬ 
gation,  except  where  segregation  overrode  such  consid¬ 
erations  ( 1883a ) .  See  pages  122  and  123,  supra. 

In  contrast  to  Coffman's  approach,  the  Commis¬ 
sion's  charge  of  “perpetuation"  assumes  that  no  “valid" 
or  “realistic"  study  of  functions,  organization  or  person¬ 
nel  needed  after  segregation  can  be  made  unless  it  in¬ 
cludes  a  consideration  of  efficiencies  and  economies  not 
related  to  segregation,  and  unless  it  is  shown  that  each 
individual  function  to  be  performed  after  segregation 
is  performed  in  the  most  efficient  and  economical  manner 
conceivably  possible.2 

This  approach  ignores  the  realistic  considerations 
that  the  decision  to  perform  a  given  function  by  a  pat-' 
ticular  type  of  organization  or  in  a  particular  way  }s 
essentially  a  function  of  management;  that  manage¬ 
ment,  in  deciding  upon  the  method  of  organization  to  be 
used,  must  consider  factors  other  than  the  single  one 
of  cost  of  each  particular  function;  and  that  the  factors 
which  influence  a  decision  in  this  field  will  lead  to  the 
same  decision  after  segregation  as  before,  except  where 
the  effect  of  segregation  overrides  such  factors. 

Coffman,  on  the  other  hand,  gave  weight  and  effect 
to  these  considerations  in  determining  what  functions 
would  be  performed  and  the  type  of  organization  which 
would  be  needed  after  segregation.  In  so  doing,  he  was 
acting  reasonably  and  realistically. 

j 

1In  this  connection,  it  is  to  be  noted  that  there  is  no 
suggestion  in  the  record  or  in  the  Commission's  opinion  that 
the  companies  in  the  Philadelphia  Company  system  are  in¬ 
efficiently  operated ;  in  fact,  the  evidence  is  that  they  are  ef¬ 
ficiently  operated  (see  pages  88  to  94  and  123  hereof) . 

2It  will  be  seen  that  the  charge  of  perpetuation  of  func¬ 
tions  is  a  variation  of  the  fundamental  fallacies  underlying 
the  Commission's  views  as  to  the  requisite  type  of  “over-all” 
study.  See  pages  120  to  127,  supra. 
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The  next  subject  of  attack  by  the  Commission  is 
Coffman's  approach  to  the  problem  of  determining  salary 
levels  for  the  organizations  needed  by  the  several  groups 
after  segregation.  In  determining  the  salaries  to  be  paid 
for  the  personnel  required  after  segregation,  Coffman 
again  followed  a  wholly  reasonable  and  realistic  ap¬ 
proach.  He  examined  and  used  as  his  guide  the  very  best 
evidence  upon  which  such  a  determination  could  be  based, 
viz.,  the  salaries  now  being  paid  to  present  employees 
who  are  doing  approximately  the  same  type  of  work 
and  who  possess  the  qualifications  which  Coffman  felt 
were  requisite  for  the  particular  position  after  segrega¬ 
tion1  (1175a,  1790a,  788a,  789a).  Accordingly,  Coffman 
reasonably  concluded  that  where  the  companies  are  able 
before  segregation  to  hire  an  employee  to  do  a  certain 
type  of  work  at  a  given  salary,  they  would  be  able  after 
segregation  to  hire  either  the  same  man  or  one  with  simi¬ 
lar  qualifications  to  perform  the  same  or  a  similar  type 
of  work  at  approximately  the  same  salary  (789a,  790a, 
1790a) .  In  so  doing,  Coffman  was  acting  precisely  as  the 
management  of  any  of  the  companies  would  act  in  the 
event  of  segregation.  He  utilized  the  best  evidence  pos¬ 
sible  in  basing  his  studies  upon  current  wage  rates  actu¬ 
ally  being  paid.  In  every  sense,  Coffman  was  acting 
reasonably  and  realistically  in  determining  the  requisite 
salary  levels. 


1The  Commission  suggests  (2725a)  that  Coffman’s  study 
is  defective  because  he  did  not  make  a  “study  of  what  wage 
rates  the  required  personnel  would  actually  command  in  the 
open  market.”  This  implies  that  the  companies  are  presently 
paying  more  than  labor,  considered  as  a  commodity,  might 
bring  in  an  “open  market.”  It  implies  further  that,  despite  the 
coverage  of  union  contracts,  Coffman  should  have  determined 
what  the  “market”  value  of  the  labor  was  as  distinguished 
from  what  it  gets  by  the  process  of  collective  bargaining.  In 
the  great  majority  of  jobs  with  these  companies,  there  is  no 
room  for  the  downward  adjustment,  which  the  Commission 
suggests  might  be  made,  because  of  the  coverage  of  union 
contracts. 
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The  application  of  Coffman's  approach  may  be  seen  j 
on  Sheet  8-1-4  of  P.  Ex.  65-2,  Pet  Ex.  VoL  n,  p.  906.  , 
Coffman  there  estimated  that  the  purchasing  organiza¬ 
tions  of  each  segregated  group  could  and  would  obtain 
almost  all  the  required  personnel  at  the  same  rates  of 
pay  presently  being  paid  by  the  Purchasing  Department 
for  individuals  of  similar  qualifications.1  j 

Where,  however,  the  qualifications  required  for  a 
given  job  after  segregation  are  less  in  a  particular  seg-  j 
regated  group  than  the  qualifications  for  the  comparable 
job  before  segregation,  Coffman  has  reflected  that  fact.2  j 

Coffman  also  recognized  the  practical  consideration ! 
that  the  transportation  system  is  being  operated  by. 
Trustees,  and  that  this  would  operate  to  some  extent 
to  depress  salary  levels  in  the  organization  which  he 
envisioned  for  the  transportation  group  (1771a,  793a, 
798a,  1122a,  1123a  ).s 


1For  example,  Coffman  estimated  that  the  electric,  gas; 
and  transportation  groups  could  obtain  a  clerk  capable  of  ! 
performing  approximately  the  same  work  as  is  now  performed 
by  a  clerk  B  in  the  Purchasing  Department  at  the  $2605 
annual  salary  now  paid  to  a  clerk  B. 

2Thus,  the  present  salary  of  the  chief  clerk  in  the  Pur¬ 
chasing  Department  is  $4200.  After  segregation,  Coffman 
thought  that  a  chief  clerk  in  the  electric  group  would  com¬ 
mand  the  same  salary,  but  in  the  gas  and  transportation 
groups,  the  work  and  qualifications  of  a  chief  clerk  would 
command  a  salary  of  only  $3600. 

sHe  testified  that  he  envisioned  the  transportation  com¬ 
panies  continuing  under  trusteeship  “at  least  for  the  time 
being”  (1259a).  In  giving  effect  to  this  condition,  Coffman’s 
studies  showed  smaller  increases  in  the  expenses  of  the  trans¬ 
portation  group  as  a  result  of  segregation,  than  would  other¬ 
wise  have  been  the  case.  Bankruptcy  was  therefore  a  factor 
operating  on  the  conservative  side.  In  realistically  reflecting 
the  depressing  effect  of  an  existing  condition,  he  was  not 
thereby  assuming,  as  the  Commission  asserts  (2719a),  “an 
indefinite  perpetuation  of  the  Trustees'  operation  of  the  prop¬ 
erties.”  i 
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Having  discussed  the  approaches  used  by  Coffman 
in  determining  the  number  of  employees  and  the  salary 
levels  required  after  segregation,  Petitioners  turn  to  the 
Commission’s  often  reiterated  statement  that  Coffman 
was  merely  placing,  carrying  over,  moving  over,  assign¬ 
ing,  etc.,  present  employees  of  the  General  Department 
Organization  into  the  proposed  organizations  as  they 
would  exist  after  segregation  at  the  same  salaries 
(2717a  to  2725a).  These  statements  are  completely  er¬ 
roneous;  they  are  in  direct  conflict  with  the  undisputed 
evidence  in  the  record. 

Coffman  testified  repeatedly  that,  where  his  studies 
called  for  a  new  position  after  segregation  with  a  stated 
salary,  he  did  not  have  in  mind  that  the  new  position 
was  to  be  filled  by  a  present  employee  who  was  receiving 
the  same  salary  (788a,  789a,  794a,  810a,  1119a,  1120a, 
1149a,  1158a,  1175a,  1193a).  He  testified  that  the  ques¬ 
tion  whether  the  companies,  after  segregation,  would 
or  would  not  select  for  the  segregated  position  an  indi¬ 
vidual  who  was  now  receiving  the  salary  which  Coffman 
had  estimated  the  segregated  position  would  command, 
was  for  the  management  to  determine  (1158a).  Thus, 
he  explained  that  he  was  not  assigning  the  present  assist- 
to  the  executive  vice  president  of  Philadelphia  Company 
to  the  gas  group  (788a,  789a) : 

“Q.  And  do  you  mean  by  this  chart  or  page1 
to  mean  that  the  particular  person  who  now  func¬ 
tions  as  assistant  to  the  executive  vice-president  will 
become  or  go  over  into  the  gas  group  at  the  salary 
of  $8,700?  A.  No,  I  don’t  necessarily  mean  that. 

“Q.  What  do  you  mean,  then?  A.  As  I  have 
stated,  in  order  to  get  a  full  complement  of  em¬ 
ployees  in  the  executive  department  of  the  gas  group 
under  segregation  certain  additional  executive  ca¬ 
pacities  are  needed  and,  as  I  have  stated,  the  indi- 


1The  reference  was  to  sheet  2-1-4  of  P.  Ex.  65-2,  Pet.  Ex. 
Vol.  II,  p.  804. 
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vidual  recorded  in  the  gas  group  column  at  the  j 
salary  of  $8,700  per  annum  would  be  an  individual  I 
who  had  the  capacities  to  perform  those  individual  j 
duties  and  it  could  be  the  individual  from  the  execu-  j 
tive  department  as  presently  constituted  in  the 
Philadelphia  Company  or  a  person  of  similar  capac¬ 
ity  who  could  be  employed  at  that  annual  payroll 
cost.  It  did  seem  to  me  in  my  consideration  that  the  j 
most  logical  manner  to  work  out  the  situation  would  j 
be  one,  under  segregation,  whereby  the  present  em¬ 
ployees  in  the  present  setup  departmental-wise  and  i 
by  company  would  be  considered  to  fill  the  various  | 
positions  that  would  be  created,  but  if  such  man 
were  not  found  in  the  organization,  then  a  man  from  j 
the  outside  would  have  to  be  employed  to  perform  | 
those  various  duties,  and  I  am  stating  that  those  | 
duties  as  to  class  would  require  a  man  who  would 
have  to  be  paid  at  least  $8,700.” 

I 

Further  illustrations  that  Coffman  was  not  “plac-  j 
ing”  or  “assigning”  present  employees  in  or  to  the  new 
organizations  will  be  found  at  1119a  with  reference  to ! 
the  controller,  at  1120a  with  reference  to  the  assistant 
controller,  at  1127a  with  reference  to  the  special  ac¬ 
countants,  and  at  1134a,  1135a  with  reference  to  the 
office  assistant  to  the  controller. 

i 

These  references  will  show  that  Coffman  was  not 
“placing”  men,  but  was  using  qualifications  and  salaries 
of  present  employees  as  a  guide  in  determining  salaries 
to  be  paid  for  men  in  comparable  positions  after  segre¬ 
gation. 

i 

The  Commission  also  refers  in  note  41,  2740a,  to 
certain  notations  on  Coffman’s  worksheets  as  proof  of 
such  transfer  or  placing  of  present  employees,  in  comr 
plete  disregard  of  his  testimony  explaining  this  type  of 
notation.  Petitioners  refer  the  Court  to  Coffman’s  testi¬ 
mony  on  798a  to  800a,  as  showing  the  Commission’s 
inadequate  statement  of  the  facts  here  relevant. 

I 


134 


Argument. 


The  Commission  attacks  (2743a)  Coffman’s  esti¬ 
mates  of  executive  salaries  to  be  paid  after  segregation 
by  arguing  that  a  salary  presently  paid  to  an  executive 
who  serves  all  system  companies  cannot  be  justified  as 
an  appropriate  salary  for  a  position,  after  segregation, 
with  only  one  of  the  groups,1  thereby  inferring  that  Coff¬ 
man  was  attempting  to  place  or  carry  over  present  per¬ 
sonnel.  The  argument  assumes,  however,  that  executive 
salaries  should  vary  directly  in  proportion  to  the  size  of 
the  unit.  Top  level  salaries  are  and  probably  always  will 
be  a  controversial  subject  on  which  there  are  wide  dif¬ 
ferences  of  opinion.2  But  Petitioners  submit  that  Coffman 
was  acting  reasonably  and  realistically  when  he  gave 
principal  weight  to  the  evidence  of  present  experience 
showing  the  salary  which  a  man  of  certain  qualifications 
will  command,  although  considering  also  factors  such  as 
size  of  and  amount  of  work  to  be  done  in  the  unit,  and 
the  number  of  assistants.3 

The  Commission  notes  that  the  differentials  be¬ 
tween  Coffman’s  salary  estimates  for  corresponding  po¬ 
sitions  in  the  several  groups  are  the  same  as  the  differ- 


Ht  should  be  noted  that  there  is  no  evidence  that  qualified 
men  could  be  hired  for  the  various  executive  positions  at  sal¬ 
aries  lower  than  those  estimated  by  Coffman  as  appropriate. 

1  2In  connection  with  its  discussion  of  executive  salaries, 
the  Commission  suggests  (2744a)  that  Coffman’s  study  was 
defective  because  he  made  no  check  to  see  “what  executive 
personnel  were  being  utilized  by  organizations  comparable  to 
those  he  envisioned  on  segregation.”  Had  he  attempted  to  use 
any  such  comparisons  ,the  Commission  would  probably  then 
have  “suggested”  that  the  other  organizations  were  not  com¬ 
parable.  See  footnote  20  of  the  Commission’s  opinion  (2692a) 
where  someone  (presumably  the  Staff  of  the  Commission)  is 
recorded  as  having  “argued”  that  Equitable  Gas  is  not  com¬ 
parable  to  Peoples  and  Manufacturers.  The  Commission  was 
impressed  by  that  assertion.  See  also  page  79  hereof. 

8Coffman’s  testimony  at  795a,  796a  shows  the  factors  in¬ 
fluencing  his  determination  of  a  fair  salary  for  the  controller 
of  the  electric  group  after  segregation. 
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entials  between  the  salaries  of  certain  present  employees. 
The  Commission  attacks  Coffman's  studies  on  the 
ground  that  Coffman  has  not  justified  the  “differen¬ 
tials”,  and  by  suggesting  that  the  differentials  show  that 
Coffman  was  merely  perpetuating  present  personnel  at 
present  salaries.  In  discussing  differentials  between  com¬ 
parable  positions  in  different  companies,  the  Commission 
is  entering  a  field  which  is  notoriously  susceptible  to! 
wide  differences  of  opinion. 

However,  Coffman  did  justify  both  differentials  and! 
salary  levels  by  showing  a  reasonable  basis  for  his  esti-j 
mates.  A  good  example  is  his  discussion  of  the  factors! 
influencing  him  in  fixing  different  salary  levels  for  the 
controller  in  the  three  groups  after  segregation,  appear¬ 
ing  at  page  793a.  As  to  the  salary  differential  between 
the  personnel  director  of  the  electric  and  transportation 
groups  after  segregation,  Coffman  justified  the  higher! 
salary  for  the  electric  group  because,  among  other 
things,  of  the  number  of  skilled  workers  there  necessary 
(1271a,  1272a).  The  Commission  disparages  and  dis¬ 
credits  this  ground  (2741a)  merely  because  Coffman 
“could  not  state”1  the  number  of  jobs  in  each  group 
which  he  considered  were  highly  skilled.  Aside  from 
the  fact  that  the  information  could  have  been  procured 
if  the  Commission  felt  that  it  was  important,2  it  is 
common  knowledge  that  street  car  operators  (constitut¬ 
ing  the  great  majority  of  transportation  employees) 
need  not  be  highly  skilled,  but  that  a  large  electric  genr 

1This  is  an  inaccurate  statement  by  the  Commission.  Ccffr 
man  said  (1273a)  “Well,  that  would  take  quite  a  while  to  get 
at,  Mr.  Guttmann.  I  would  have  to  go  through  all  the  job 
classifications.”  Commission  counsel  did  not  ask  him  to  do  this. 

2The  Commission's  approach  suggests  that  Coffman 
should  have  been  intimately  familiar  with,  and  have  at  his 
fingertips,  the  duties  and  salaries  of  every  one  of  the  10,000- 
odd  employees  in  the  Philadelphia  Company  system.  See  also 
the  discussion  of  the  Commission's  time  schedule  hampering 
Petitioners  in  the  presentation  of  their  case. 
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erating,  transmission  and  distribution  system  calls  for 
the  employment  of  many  engineers  and  electric  tech¬ 
nicians. 

Significantly,  the  Commission  in  its  opinion  does  not 
mention  or  refer  to  the  factual  basis  which  Coffman  gave 
in  supporting  his  opinion  as  to  the  differentials  in  the 
salaries  of  the  respective  purchasing  agents  for  the  sev¬ 
eral  segregated  groups.  In  this  case,  on  cross  examina¬ 
tion,  Commission’s  counsel  belittled  Coffman’s  reasons 
for  the  differentials  in  substantially  the  same  manner 
employed  by  the  Commission  in  its  opinion  with  respect 
to  other  offices.  However,  during  the  two  weeks  allowed 
for  preparation  for  redirect  examination,  Coffman  was 
able  to  record  the  data  on  this  point  which  had  been  orig¬ 
inally  studied  and  upon  which  he  had  based  his  esti¬ 
mates,  and  in  his  testimony  ( 1768a-1772a )  Coffman  gave 
a  detailed  statement  of  the  considerations  on  which  the 
differentials  are  based.  It  clearly  appears  from  that  testi¬ 
mony  that  the  differentials  were  based  upon  a  reasonable 
evaluation  of  the  skills  required  for  each  job  and  of  other 
relevant  factors.  A  reading  of  that  testimony  will  lead 
to  the  conclusion  that  the  Commission’s  criticism  of 
Coffman’s  salary  differentials  merely  points  up  the  fact 
that  he  was  not  allowed  adequate  time,  in  preparation  for 
hearing,  for  the  recording  of  all  the  details  entering  into 
a  study  of  this  kind. 

■Without  devoting  space  in  this  brief  to  an  enumera¬ 
tion  of  all  the  other  criticisms  of  Coffman’s  methods  in 
the  portion  of  the  Commission’s  Opinion  here  being  con¬ 
sidered,  Petitioners  maintain  that  all  of  these  criticisms 
are  unsound,  and  refer  briefly  to  the  following  two  in¬ 
stances1: 


1The  Commission’s  statements  about  the  General  Depart¬ 
ments,  contained  in  note  42,  2725a,  2726a  do  not  accurately  or 
adequately  state  the  facts;  the  facts  appear  at  2158a-2161a; 
P.  Ex.  40,  2317a;  400a,  401a. 
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I 

The  provision  for  a  librarian  in  the  personnel  de¬ 
partment  (2721a)  of  a  group  the  size  of  the  electric  j 
group,  with  none  for  the  much  smaller  gas  group  or  for  j 
the  transportation  group  (in  reorganization)  is  reason-  j 
able  on  its  face. 

j 

The  Commission's  comments  (2722a)  as  to  the  re-  | 
duced  volume  of  regulatory  reports,  and  Coffman’s  in-  j 
ability  to  recollect  the  details  of  the  formidable  number  j 
of  such  reports  which  utility  companies  must  file,  is  an-  j 
swered  in  Coffman’s  redirect  testimony  at  1831a,  1832a,  j 
which  the  Commission  ignores. 

i 

Petitioners  submit  that  the  Commission’s  charge  of  | 
“perpetuation”  is  based  upon  inadequate  presentation  of  | 
Coffman’s  methods  and  upon  a  whole  series  of  invalid  | 
criticisms  and  that  the  Commission  was  in  error  in  stat-  j 
ing  that  Coffman’s  studies  were  merely  an  endeavor  to  j 
perpetuate  the  General  Departments.  Petitioners  further  j 
submit  that  Coffman  employed  reasonable  and  realistic  | 
methods  in  determining  the  functions  to  be  performed  j 
after  segregation  and  the  salaries  to  be  paid  to  the  per-  j 
sonnel  required  to  perform  those  functions. 

iii  The  error  of  finding  that  Coffman’s  studies  were 

defective  because  he  relied  upon  present  methods  of 

allocating  General  Department  expenses. 

- .  . 

The  Commission  alleges  (2726a,  2727a)  that  Coff¬ 
man’s  studies  are  defective  because  he  accepted  the 
methods  presently  employed  in  allocating  among  the 
companies  the  expenses  of  the  General  Departments, 
without  ascertaining  whether  those  allocations  accurate¬ 
ly  reflected  the  cost  of  the  work  performed  for  each 
company.  This  subject  necessitates  a  brief  discussion 
of  the  methods  presently  employed. 

I 

The  allocation  of  General  Department  costs  is  gov¬ 
erned  by  an  oral  agreement,1  entered  into  before  1913, 


JP.  Ex.  26,  (2263a) ;  and  see  page  116  hereof. 
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pursuant  to  which  the  costs  of  work  performed  or  facili¬ 
ties  jointly  used  are  distributed  among  the  participating 
companies  on  the  basis  of  the  work  performed  for  each 
company,  if  reasonably  possible  of  ascertainment,  other¬ 
wise  on  the  basis  of  the  gross  earnings  of  such  com¬ 
panies  during  the  previous  year.1 

The  methods  used  to  determine  the  work  performed 
vary  among  departments  and  among  divisions  in  the 
same  department,  because  of  differences  in  the  type  of 
work  performed,  but  in  all  cases  a  method  is  employed 
which  will,  with  a  reasonable  degree  of  accuracy,  meas¬ 
ure  the  volume  of  work  that  is  done  by  each  General 
Department  for  each  company  (907a). 

Where  possible,  salaries  are  distributed  on  the  basis 
of  monthly  time  sheets  showing  the  exact  work  per¬ 
formed  by  each  person  for  each  company  in  that  particu¬ 
lar  month2  (1851a). 

Where,  however,  the  use  of  time  sheets  is  not  ap¬ 
propriate,  a  measure  is  adopted  which  is  appropriate  to 
the  particular  type  of  work  and  which  reflects  accurately 
the  amount  of  work  performed  (905a).  For  example,  in 
the  Disbursements  Division  of  the  Accounting  Depart¬ 
ment  the  allocation  is  generally  on  the  basis  of  the  num¬ 
ber  of  vouchers  issued  on  behalf  of  each  company 
(905a).3 


1In  the  case  of  property  or  facilities  owned  by  one  com¬ 
pany  but  jointly  used  by  other  companies,  reimbursement  is 
made  to  the  owning  company  on  the  basis  of  the  portion  of  the 
property  or  facilities  used  by  each  other  company :  P.  Ex.  26, 
2263a. 

2An  example  is  the  Stores  Accounting  Division  of  the 
Accounting  Department  (1851a). 

3Other  examples  are:  in  the  Receipts  Division  of  the 
Accounting  Department  (accounting  for  customers’  pay¬ 
ments),  the  allocation  is  on  the  basis  of  the  number  of  cus¬ 
tomers  of  each  company  (905a,  906a) ;  in  the  Personnel  De¬ 
partment,  on  the  basis  of  the  total  pay-rolls  of  each  company 
(906a) ;  in  the  Purchasing  Department  (purchase  of  mate- 
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In  a  limited  number  of  instances,  the  type  of  work 
is  such  that  the  amount  of  work  performed  is  estimated 
by  a  department  or  division  head  who  is  intimately  j 
familiar  with  the  work.  For  example,  the  salaries  of  the! 
general  storekeeper  and  the  general  superintendent  of| 
stores  are  distributed  on  the  basis  of  percentages  which! 
represent  the  judgment  of  the  general  storekeeper  as  to 
the  volume  of  work  handled  by  him  and  the  general 
superintendent  of  stores  for  the  respective  companies 

(1741a;  P.  Ex.  63-2,  Pet.  Ex.  Vol.  I,  p.  588). 

\  ! 

In  those  instances  where  the  nature  of  the  work 
performed  by  certain  employees  is  such  that  the  amount 
of  work  performed  by  them  for  a  particular  company  is 
not  susceptible  of  precise  measurement,  the  allocations 
are  based  on  the  gross  revenues  of  the  respective  com¬ 
panies  in  whose  behalf  the  work  is  performed  (905a) . 
In  such  instances,  the  allocation  of  expense  on  the  basis 
of  gross  revenues  is,  over  a  period  of  years,  a  reasonable 
measure  of  work  performed  (536a,  1818a,  1819a).  It  is 
a  method  commonly  used  in  business  for  allocating  costs 
where  the  nature  of  the  work  performed  is  such  that  no 
specific  measure  thereof  exists  for  practical  purposes 
(1818a).  j 

The  responsibility  for  the  allocation  of  the  salaries 
and  expenses  of  each  General  Department  among  the 
participating  companies  is  primarily  that  of  the  depart¬ 
ment  head  (537a),  although  the  allocations  are  made 
only  after  consultations  between  the  department  head 
and  the  operating  representatives  of  the  particular  par¬ 
ticipating  companies  (537a,  538a). 

The  allocations  are  subject  to  constant  internal 

review  (537a),  and  are  reviewed  by  each  department 

1  - 

rials) ,  on  the  basis  of  the  number  of  purchase  orders  written 
for  each  company  (906a)  ;  in  the  Cashiers  Division  of  the 
Treasury  Department  (receipts  from  customers),  on  the  basis 
of  the  number  of  remittances  received  by  each  company 
(906a) . 
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head  at  least  once  each  year,  in  the  light  of  the  prior 
year’s  experience  (533a,  537a).  They  are  likewise  re¬ 
viewed  critically  once  a  year  by  a  responsible  represen¬ 
tative  of  each  of  the  companies  ( including  the  Trustees ) , 
in  connection  with  the  preparation  of  yearly  budgets,  be¬ 
cause  those  responsible  for  the  operation  of  a  particular 
company  are  naturally  interested  in  producing  the  best 
possible  results  for  that  company  ( 537a,  538a ) . 

In  the  opinion  of  Stone,1  the  allocations  for  1947  as 
well  as  for  prior  years  are  extremely  fair  and  reasonable 
and  based  on  methods  as  fair  as  can  be  devised,  which, 
while  not  mathematically  precise,  are  nonetheless  an  ap¬ 
proximately  accurate  picture  of  the  work  performed 
(907a).  Stone’s  opinion  is  based  on  years  of  intimate 
knowledge  of  the  operations  of  the  General  Departments, 
during  which  he  not  only  had  an  opportunity  to  deter¬ 
mine  whether  the  cost  allocations  thereof  were  fair  and 
reasonable,  but  also  had  the  official  duty,  as  an  executive 
of  certain  of  the  companies,  of  reviewing  and  determin¬ 
ing  their  fairness  and  accuracy  as  applied  to  those  com¬ 
panies  (656a-662a). 

The  question  of  the  accuracy  of  the  allocations  has 
been  involved  in  various  proceedings  before  the  Pennsyl¬ 
vania  Public  Utility  Commission,  but  that  body  has  never 
objected  to  the  methods  or  suggested  any  alternatives 
(536a,  537a). 

The  Commission  has  been  on  notice2  since  1940  of 
the  details  of  the  methods  of  allocations,  and  has  never 


1  Whose  qualifications  are  outlined  on  page  109  hereof. 

Shortly  prior  to  1940,  the  Section  13  Division  of  the 
Commission  made  an  investigation  of  the  General  Depart¬ 
ments  (400a) ;  pursuant  to  a  request  of  this  Division,  Phila¬ 
delphia  Company  prepared  a  report  as  of  May  14,  1940  out¬ 
lining  the  nature  and  functions  of  the  General  Departments 
and  the  manner  of  allocating. salaries  and  expenses  (Ibid.). 
The  report  was  filed  with  the  Commission  shortly  after  prepa¬ 
ration  (400a,  P.  Ex.  40,  2317a). 
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criticized  (until  the  beginning  of  hearings  in  this  case) 
the  methods  of  allocation,  or  taken  any  steps  to  bring 
about  a  change  in  those  methods  ( 536a,  537a ) . 

In  making  his  economies  study,  Coffman  was  aware 
of  the  above  facts  (1331a). 

i 

The  Commission’s  findings  on  this  subject,  for  all 
practical  purposes,  ignore  all  of  the  foregoing  facts,  even 
though  they  were  undisputed.  j 

The  fact  that  the  Pennsylvania  Public  Utility  Com¬ 
mission  and  the  Commission  have  reviewed  these  meth¬ 
ods  of  allocation  and  have  raised  no  objection  thereto  is 
strong  evidence  that  the  methods  here  involved  are  rea¬ 
sonable  and  proper. 

In  the  light  of  the  above  recited  facts  and  of  the 
failure  to  act  by  either  Commission,  it  clearly  was  not 
necessary  for  Coffman  to  undertake  an  independent  re¬ 
view  of  the  fairness  or  the  propriety  of  the  methods  of 
allocation  used  by  the  companies.  Under  these  circum¬ 
stances,  the  Commission’s  charge  that  he  should  have 
done  so  is  completely  groundless  and  with  out  foun¬ 
dation.  '  j 

,  i 

The  Commission’s  characterization  (2737a)  of  “dif¬ 
ferent  bases  for  allocation  . . .  even  within  the  same  de¬ 
partment”  as  inconsistencies  takes  no  account  of  the  fact 
that  a  basis  of  allocation  which  is  appropriate  for  one 
type  of  work  might  not  be  appropriate  for  another  type 
of  work  in  the  same  Department  or  in  another  Depart¬ 
ment.  The  Commission’s  finding  as  to  “inconsistency” 
is  not  only  not  supported  by  any  evidence  but  is  contrary 
to  the  evidence. 

j 

The  Commission  infers  that  there  is  something  un¬ 
reasonable  in  allocating  the  salary  of  one  of  the  attorneys 
(Thomas)  in  the  Law  Department  on  the  basis  of  esti¬ 
mated  work  done,  while  allocating  the  salaries  of  the 


i 

!  • 
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others  on  the  basis  of  gross  earnings. 1  Fleger’s  testimony 
on  the  subject  (538a)  explained  that  Thomas  is  a  spe¬ 
cialist  and  that  “practically  all”  of  his  work  is  done  for 
Duquesne,  and  that  with  the  exception  of  one  other  spe¬ 
cialist  ( Smyers )  who  functions  primarily  for  two  of  the 
gas  companies,  the  other  attorneys  work  for  all  of  the 
companies  in  the  Philadelphia  Company  system,  except 
the  Trustees  (538a). 

Again,  the  Commission  infers  (2727a)  that  there  is 
something  unreasonable  about  the  fact  that  part  of  the 
salary  of  McCormick,  office  manager  of  the  Law  Depart¬ 
ment  (and  Real  Estate  Division  thereof)  was  allocated 
to  the  Pittsburgh  Railways  system.  The  Commission 
ignores  the  fact  that  McCormick  functioning  as  such 
office  manager  performs  substantial  work  for  the  Trus¬ 
tees  in  supervising  clerical  personnel  who  perform  work 
for  the  Trustees  ( 534a-538a ) . 

Petitioners  submit  that  the  Commission's  charge 
that  Coffman  was  not  justified  in  accepting  present 
methods  of  allocation  is  in  complete  disregard  of  substan¬ 
tial  and  uncontradicted  evidence' which  shows  that  those 
methods  are  reasonable  and  accurate,  and  that  Coffman 
was  fully  justified  in  accepting  those  methods. 

iv  The  error  of  finding  that  Coffman's  methods  of 

estimating  space  rental  were  defective. 

Coffman  estimated  that  segregation  would  cause  an 
increase  in  the  space  rental  costs  of  $40,000  to  the  gas 
group,  $61,000  to  the  electric  group,  $5,000  to  the  trans¬ 
portation  group  and  a  decrease  of  $10,000  to  the  auxil¬ 
iary  group  (see  page  71  hereof  F.  The  manner  in  which 
he  determined  space  rentals  after  segregation  is  ex¬ 
plained  and  illustrated  at  page  105  to  110  of  “Peti¬ 
tioners’  Appendix  to  Brief”  filed  herewith.  From  this  it 
will  be  seen  that  Coffman’s  methods  of  determining 

1The  allocations  referred  to  are  set  out  in  sheets  6-G-3.2 
to  6-G-3.4  of  P.  Ex.  63-2,  Pet.  Ex.  Vol.  I,  p.  684-686. 


Argument. 


143 


i 

J 


rents  and  space  requirements  on  an  average  basis  are 
reasonable  and  well  adapted  to  give  an  accurate  picture 
of  the  effect  of  segregation  on  this  rather  small  segment  | 
of  operating  costs. 

i 

The  Commission's  principal  criticism1  here  (2727a 
to  2730a)  is  that  Coffman’s  methods  of  determining  I 
space  rentals  did  not  evaluate  “the  amount  of  space 
which  each  of  the  groups  would  require  for  effective  ; 
operation  after  segregation  ”  The  Commission  suggests  j 
(2728a)  that  Coffman  did  not  determine  the  “actual 
space  needs”  of  the  companies  because  he  did  not  make  j 
the  type  of  “over-all”  study  which  the  Commission  in-  j 
sists  is  requisite  to  any  valid  study  of  lost  economies. 

i 

In  other  words,  the  Commission  is  now  suggesting 
that  no  space  rental  study  is  valid  unless  there  be  a! 
complete  study  of  present  space  requirements  for  the; 
entire  system  when  each  individual  function  (as  dis¬ 
tinguished  from  the  system  as  a  whole)  is  conducted  on  j 
the  most  economical  and  efficient  basis  possible,  followed  j 
by  a  similar  study  for  the  various  groups  after  segrega-j 
tion.  We  have  already  shown  the  fallacy  and  unsound¬ 
ness  of  any  such  approach  (pages  120  to  127  hereof).; 
The  Commission’s  approach  here  is  equally  unrealistic 
and  without  legal  basis.  \ 

i 

The  Commission  also  attempts  (2728a  to  2729a)  to 
magnify  two  phases  of  Coffman’s  cross-examination  op 
this  subject.  It  is  true  that  Coffman  did  not  recall  op 
cross-examination  the  office  space  actually  utilized  by 
each  meter  reader  employed  in  the  Accounting  Depart¬ 
ment,  but  on  redirect  examination  he  gave  detailed  facts 
which  showed  the  conservative  character  of  his  esti¬ 
mates  (1885a-1886a).  His  redirect  testimony  showed 


1The  Commission  did  not  attack  Coffman’s  method  of 
estimating  space  and  rental  requirements  on  any  ground  other 
than  its  failure  to  meet  the  Commission’s  erroneous  views  as 
to  the  requisites  of  an  overall  study. 


i 

i 
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that  on  the  basis  of  a  more  detailed  analysis  of  the 
actual  space  requirements  for  each  type  of  employee 
in  the  Accounting  Department,  his  original  estimates  for 
the  Accounting  Departments  for  all  groups  after  segre¬ 
gation  was  $2,302  lower1  than  the  estimates  based  on 
the  actual  space  requirements  of  each  different  type  of 
employee  (1887a).  The  Commission’s  only  answer  to 
this  is  a  reiteration  of  its  erroneous  requirement  as  to 
the  nature  of  an  over-all  study. 

The  Commission’s  discussion  (2729a,  2730a)  of 
Coffman’s  cross-examination  on  space  rentals  for  auto¬ 
mobiles  represents  an  attempt  to  discredit  Coffman’s 
estimate  of  an  annual  rental  charge  per  car  of  $90.75, 
or  a  monthly  rental  charge  of  only  $7.56.  The  figure 
speaks  for  itself  as  being  entirely  reasonable  and  modest. 

The  attack  on  this  figure  is  based  upon  the  fact  that 
Coffman  was  unable  to  recall  the  facts  concerning  the 
use  of  the  Manchester  Building  of  Duquesne,  and  the 
relation  which  that  building  bore  to  Duquesne’s  cars. 
In  response  to  a  question  on  cross-examination,  Coffman 
testified  (1416a) : 

“Q.  You  were  able  to  give  us  the  number  of  cars  at 
Lexington  Avenue,  which  you  said  was  187.  Is  the 
figure  of  391  at  Manchester  comparable  to  that  fig¬ 
ure  at  Lexington?  A.  As  I  say,  I  think  it  is,  but  I 
would  like  to  do  a  little  checking  on  it. 

“Q.  What  then  would  be  the  figure  for  rent  charged 
at  Manchester  that  would  be  comparable  to  the  16,- 
321  figure  you  gave  us  at  Lexington?  A.  Just  treat¬ 
ing  those  cars  as  against  the  rental  charge  of  Man¬ 
chester ,  it  would  he  $ 11.96  ” 

The  Commission  has  seized  upon  this  figure  of 
$11.96  per  year  per  car  (or  Jess  than  a  dollar  a  month 
per  car)  as  if  it  were  established  that  that  figure  repre- 


1The  increase  in  rental  costs  shown  in  the  tables  on  page 
71  hereof  are  stated  at  the  lower  figure. 
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sented  the  rental  payable  per  car  by  Duquesne.  It  calls 
this  the  ‘lower  figure”  and  says  that  Coffman  disre¬ 
garded  the  “lower  figure”  in  favor  of  the  “highest  charge” 

( 2729a ) .  Admittedly,  Coffman  was  confused  in  his  testi-  j 
mony  on  this  subject,  but  he  did  not  testify,  as  the  Com¬ 
mission  infers,  that  the  $11.96  figure  represented  the 
cost  to  Duquesne  of  space  comparable  to  that  which  ! 
Coffman  was  estimating  in  his  studies  and  which  varies 
in  relation  to  the  number  of  cars. 

Petitioners  submit  that  here  again  the  Commission 
was  in  error  in  finding  that  Coffman’s  methods  of  esti¬ 
mating  space  rental  were  defective,  and  that  the  finding 
is  contrary  to  substantial  and  uncontradicted  evidence 
which  shows  that  these  methods  were  reasonable  and 
accurate. 

v  The  error  of  finding  that  Coffman’s  studies  were 
defective  because  they  treated  Philadelphia  Com¬ 
pany  as  continuing  in  existence. 

Coffman’s  studies  treated  Philadelphia  Company  as 
continuing  in  existence  after  segregation  as  a  holding 
company  for  Duquesne,  Steam  Heating,  Cheswick  and 
Harmar  and  Equitable  Real  Estate.  On  page  2731a  the 
Commission  says: 

“For  reasons  discussed  later  in  this  Opinion,  we  think 
that  continuation  of  Philadelphia  Company  as  a 
holding  company  over  only  Duquesne  and  the  inci¬ 
dental  businesses  which  may  be  retained  with  Du¬ 
quesne  would  constitute  an  undue  and  unnecessary 
complexity  in  the  Philadelphia  Company  holding 
company  system  in  violation  of  Section  11(b)  (2}, 
and  that  under  such  circumstances  dissolution  of 
Philadelphia  Company  would  be  required.  Coffman’s 
failure  to  consider  the  necessity  for  eliminating 
Philadelphia  Company  under  these  circumstances, 
and  what  savings  would  be  effected  by  its  elimina¬ 
tion,  constitute  still  another  defect  in  his  study.” 


i 
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If  language  means  anything,  the  Commission  is 
criticizing  Coffman  for  not  having  assumed  or  known, 
at  the  time  he  was  making  his  studies,  the  precise  out¬ 
come  of  the  very  case  in  which  he  was  preparing  to  tes¬ 
tify. 

As  previously  mentioned  (page  69  hereof),  Coff¬ 
man  treated  Philadelphia  Company  as  continuing  in 
existence  at  the  suggestion  of  counsel  for  Petition¬ 
ers  and  in  pursuance  of  the  latter's  advice  concern¬ 
ing  (1)  the  meaning  of  Section  11(b)  of  the  Act  and  of 
the  Commission's  Notices  instituting  these  proceedings 
and  (2)  the  corporate  realignment  of  companies  which 
was  contemplated  by  those  Notices  (924a,  925a,  1716a, 
2112a-2118a ) .  Coffman  was  entirely  justified  in  adopting 
this  premise.  He  is  not  a  lawyer.  Of  necessity,  he  was 
forced  to  obtain,  and  rely  upon,  legal  advice  as  to  these 
matters.  Whether  Philadelphia  Company  would  continue 
in  existence  after  segregation,  and  in  such  case,  what  its 
permissible  holdings  might  be,  are  legal  questions  in¬ 
volving  interpretation  of  the  Act.  Petitioners  show  at 
page  164  hereof  that  under  the  facts  of  this  case  the 
Commission  was  in  error  in  ordering  the  dissolution  of 
Philadelphia  Company. 

The  Commission  does  not  explain  how  Coffman's 
treatment  of  Philadelphia  Company  after  segregation 
could  in  any  way  affect  the  estimates  which  he  made  of 
economies  lost  upon  segregation  by  the  gas  or  by  the  elec¬ 
tric  group.  This  is  significant  because,  according  to  the 
Commission's  view,  the  only  economies  which  are  at  all 
relevant  under  the  Act  are  those  which  are  lost  by  the  ad¬ 
ditional  system  sought  to  be  retained.  As  to  the  gas 
group,  Coffman's  studies  treated  those  companies,  upon 
segregation,  as  being  divorced  from  Philadelphia  Com¬ 
pany,  affiliated  among  themselves,  and  operated  as  an 
integrated  group  (1890a) ;  he  did  not  envision  a  new 
holding  company  because  one  of  the  present  companies 
could  act  as  a  holding  company  over  the  other  (Ibid.). 
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Necessarily,  therefore,  even  if  Coffman  had  adopted  the 
premise  that  Philadelphia  Company  should  be  eliminated 
upon  segregation,  it  would  not  have  altered  in  the  slight¬ 
est  degree  his  estimates  of  economies  lost  by  the  addi¬ 
tional  gas  system  as  a  result  of  segregation.  As  to  the 
electric  group,  Coffman’s  economies  study  showed  the  j 
expenses  of  that  group  separately  without  in  any  way  j 
reflecting  therein  any  expenses  of  Philadelphia  Company  j 
before  or  after  segregation. 

The  Commission  deprecates  Coffman’s  estimate  of 
annual  expenses  for  Philadelphia  Company  after  seg¬ 
regation  by  inferring  (not  finding)  that  they  might  be 
high,  and  therefore  (2731a)  “it  would  seem  that  it! 
should  assume  some  of  the  functions  which  the  General  j 
Department  Organization  now  performs  for  the  electric! 
group,”  but  in  such  case  Coffman’s  estimate  of  the  electric  j 
group’s  expenses  would  have  to  be  revised  downward  be¬ 
cause  it  “assumes  performance  by  the  group  of  the  func¬ 
tions  now  performed  for  it  by  the  General  Department 
Organization.”  This  is  not  a  finding  but  a  speculative  ar¬ 
gument.  Its  meaning  is  far  from  clear.  If  the  Commission 
is  inferring  that  Philadelphia  Company  is  presently  per¬ 
forming  functions  for  the  other  companies  through  the 
General  Departments  it  is  clearly  mistaken,  because  the 
functions  of  the  General  Departments  are  performed  by 
personnel  who  are  employees  of  and  who  are  paid  by  each 
of  the  companies  for  which  the  work  is  performed 
(2167a,  2168a;  P.  Ex.  40,  2317a).  If  it  is  inferring  that 
Philadelphia  Company  is  not  at  present  bearing  its  fair 
shares  of  the  expenses  of  the  General  Departments,  the 
inference  is  groundless  because  not  supported  by  any 
evidence. 

Petitioners  therefore  submit  that  the  Commission  was 
in  error  in  ruling  that  Coffman’s  studies  were  defective 
because  they  treated  Philadelphia  Company  as  continu¬ 
ing  in  existence. 
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vi  The  error  of  dismissing  the  studies  of  Hartt  and 

Stone  as  having  no  weight. 

During  the  course  of  Coffman’s  studies,  Hartt  and 
Stone  made  an  independent  review  of  Coffman’s  work 
sheets,  of  the  methods  used  in  compiling  data,  and  of  the 
bases  of  his  estimates  (664a,  665a,  874a,  875a) .  In  mak¬ 
ing  this  review,  they  examined  the  books  and  records  of 
the  companies  (1498a),  obtained  information  from  de¬ 
partment  heads  bearing  upon  work  done  in  different  jobs 
and  upon  the  necessity  for  these  jobs  after  segregation 
(647a) ,  reviewed  the  number  of  employees  by  job  classi¬ 
fication  (1498a),  reviewed  Coffman’s  work  sheets  and 
estimates  with  the  heads  of  each  department  ( 614a,  664a, 
874a,  875a ) ,  and  Hartt  reinspected  many  of  the  important 
properties  of  the  companies  (1498a) .  They  then  subject¬ 
ed  Coffman’s  studies  to  checks  and  tests  to  determine 
whether  it  had  been  thoroughly  and  accurately  done 
(614a,  664a,  665a,  882a,  904a) ,  examined  them  “to  see  if 
we  had  a  fair  balance  for  a  department”  (875a).  Then, 
on  the  basis  of  their  investigations,1  of  their  already  ex¬ 
tensive  knowledge  of  the  operations  of  the  various  com¬ 
panies  in  the  system,2  of  Hartt’s  extensive  knowledge  as 
to  organizational  set-ups  of  many  other  utility  companies 
(875a),  they  formed  their  own  independent  conclusions 
(without  consultation  or  conferring  with  Coffman: 
1573a)  as  to  the  personnel  needed  by  the  several  groups 
on  segregation. 

As  a  result  of  their  independent  study,  Hartt  and 
Stone  both  reached  the  conclusion  that  the  methods  and 
procedures  followed  by  Coffman  were  sound  and  pro¬ 
duced  reasonably  accurate  results  (648a,  654a,  655a, 
664a-667a,  873a-875a,  902a,  905a,  1498a,  1598a).  As 


1While  Hartt  and  Stone  obtained  the  opinions  of  depart¬ 
ment  heads  as  to  the  required  personnel,  they  did  not  accept 
or  rely  upon  such  opinions  in  reaching  their  own  conclusions 
(648a,  665a). 

2Discussed  at  pages  108  and  109  hereof. 


Argument. 


149 

Hartt  and  Stone  were  reviewing  the  subject  independent-  j 
ly,  it  is  not  surprising  that  they  reached  conclusions  i 
which  differed  slightly  from  Coffman's.  The  areas  ini 
which  their  judgment  differed  from  Coffman's  and  the  j 
reasons  therefor  are  discussed  at  length  at  pages  875a  to  j 
906a.  The  net  result  of  the  estimates  of  Hartt  and  Stone 
is  shown  at  page  71  hereof,  and  amounted  to  a  net! 
increase  of  $77,000  over  Coffman's  estimates  of  loss  of 
economies  resulting  from  segregation. 

The  fact  that  Hartt  and  Stone  examined  and  con¬ 
firmed  the  accuracy  of  Coffman's  methods  and  results 
has  the  greatest  significance  in  the  light  of  the  qualifica¬ 
tions  of  these  men  (pages  108  and  109  hereof)  and  par¬ 
ticularly  in  the  light  of  the  intimate  knowledge  which 
these  men  had  of  the  operations  of  these  companies. 

Despite  the  foregoing  facts,  the  Commission  dis¬ 
missed  the  studies  of  Hartt  and  Stone  as  having  no 
weight  ( 2732a,  2733a ) .  The  Commission  found  that  they 
“did  not  purport  to  make  any  independent  examination 
of  the  problem".  In  view  of  the  undisputed  evidence  above 
summarized,  the  error  of  this  finding  is  evident;  it  is  not 
supported  by  any  evidence  and  is  directly  contrary  to  the 
undisputed  evidence.  The  Commission's  further  dispar¬ 
agement  of  these  experts  because  they  did  not  “deviate 
from  the  basic  procedures  and  theory  followed  by  Coff¬ 
man,"  presupposes  the  correctness  of  the  Commission's 
views  concerning  these  alleged  “basic  defects”.1 

The  Commission’s  treatment  of  Hartt  and  Stone  is 
understandable  only  in  the  light  of  the  Commission’s  pol¬ 
icy  never  to  permit  the  combination  of  electric  and  gas 
in  the  same  holding  company  system.  j 

j 

Petitioners  submit  that  the  Commission  was  dearly 
in  error  in  dismissing  the  studies  of  Hartt  and  Stone  as 
having  no  weight. 

^Petitioners  have  already  demonstrated  (pages  120  to  148 
hereof)  the  errors  of  the  Commission  on  these  matters.  ! 


i 
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vii  The  error  of  disregarding  “other  claimed  econ¬ 
omies.”  ~ 

The  Commission  says  (2734a)  that  there  is  “noth¬ 
ing  in  the  record  to  indicate  the  extent  or  even  to  support 
the  existence  of”  losses  other  than  those  covered  by  the 
studies  of  Coffman,  Hartt  and  Stone.  The  Commission  is 
correct  that  the  record  does  not  indicate  the  dollar 
amount  of  such  other  losses,  but  it  fails  to  recognize  the 
reason  therefor,  viz.,  the  Commission’s  own  limitation 
upon  the  time  allowed  Petitioners  to  prepare  their  case. 

As  to  the  existence  of  other  economies,1  Coffman 
testified  (1891a) : 

“There  were  a  number  of  additional  questions 
which  could  have  been  answered  definitively  if  time 
had  permitted  a  study  of  the  facts  to  be  made.  I  am 
thinking  of  the  increased  cost  of  purchasing  mate¬ 
rials  and  supplies  due  to  reductions  in  quantity  dis¬ 
counts,  the  added  cost  of  depreciation  arising  from 
additional  investment  in  desks,  chairs,  filing  equip¬ 
ment  and  automotive  fleets,  to  say  nothing  of  the 
added  investment  itself,  the  interest  cost  of  such  in¬ 
vestment,  the  increased  insurance  cost,  and  the  cost 
of  the  physical  segregation  of  the  general  depart¬ 
ment  employees  which  would  include  the  reassign¬ 
ment  of  space,  the  cost  of  alterations  of  partitions, 
wiring  and  telephones,  and  the  cost  of  moving  hun¬ 
dreds  of  desks,  chairs,  files  and  office  machines  from 
present  to  new  locations.  There  is  no  question  in  my 
mind  but  that  proper  consideration  of  these  items 
would  have  increased  substantially  the  total  cost 
due  to  segregation,  but  I  have  not  included  these  in 
my  study  because  time  did  not  permit  me  to  make 
the  necessary  study.” 

Other  factors  not  included  in  the  studies  are  the 
savings  presently  resulting  from  the  use  of  a  consoli- 

*In  addition,  detailed  evidence  illustrating  one  point 
alone,  viz.,  the  existence  of  savings  presently  realized  through 
joint  purchases,  which  will  be  lost  on  segregation,  appears  at 
1760a-1767a.  :  . 
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dated  tax  return,  the  loss  resulting  from  the  disruption 
of  the  going  organization  and  the  requirements  of  famil- j 
iarizing  personnel  with  new  jobs  in  a  new  organization,  j 
the  increased  fees  for  special  services  and  major  con-! 
struction  work,  the  cost  to  companies  presently  wholly- 
owned  of  mailing  proxies,  annual  reports  and  other  com¬ 
munications  to  public  stockholders  (482a,  1080a). 

i 

Therefore  the  Commission  is  clearly  in  error  in  find¬ 
ing  that  there  is  nothing  in  the  record  to  support  the  ex¬ 
istence  of  other  losses,  and  the  finding  is  in  conflict  with 
undisputed  testimony.  Petitioners  call  attention  to  the 
startling  contrast  between  the  Commission’s  finding  that 
there  is  nothing  to  support  the  existence  of  other  losses; 
ignoring  the  substantial  evidence  to  the  contrary,  while 
it  has  no  hesitancy  in  finding  not  only  the  existence  but 
also  the  extent  of  the  alleged  countervailing  economies; 
without  even  attempting  to  support  such  finding  by  the 
record  (see  pages  82  and  83  hereof). 

The  Commission’s  treatment  of  tax  savings  has 
already  been  discussed  (page  35  hereof). 

Again,  Petitioners  submit  that  the  Commission  was 
in  error  in  its  findings  with  respect  to  "other  economies”. 

*  i 

! 

3.  Conclusion  as  to  the  retainabUity  of  the  addi¬ 
tional  gas  system.  j 

In  ruling  that  the  gas  system  did  not  meet  the 
standards  of  clause  (A),  the  Commission  relied  upon 
tests,  standards  and  presumptions  for  which  there  is  no 
support  in  the  Act,  and  which  are  contrary  to  the  spirit 
and  meaning  of  the  Act. 

The  Commission  further  erred  in  ruling  that  the  evi¬ 
dence  in  this  case  did  not  constitute  sufficient  proof  of  the 
loss  of  substantial  economies,  relying  as  it  did  again  on 
erroneous  tests  and  standards  by  which  to  judge  the  evi¬ 
dence  and  relying  upon  findings  which  in  all  material  re- 
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spects  were  not  supported  by  substantial  evidence  and 
which  were  contrary  to  substantial  and  undisputed  evi¬ 
dence. 

i 

Petitioners  have  shown  by  substantial  and  uncon¬ 
tradicted  evidence  that  the  gas  system  here  involved  can 
be  retained  as  an  additional  system  because  it  meets  the 
requirements  of  the  additional  system  provision.  The 
Commission’s  order  was  therefore  erroneous  and  should 
be  reversed. 

F.  The  Commission  erred  in  its  rulings  with  re¬ 
spect  to  the  retainability  of  the  transportation  proper¬ 
ties. 

By  Section  11(b)  (1)  the  duty  is  imposed  upon  the 
Commission  of  requiring  each  holding  company  to  limit 
its  operations  to  a  single  integrated  public-utility  system, 

“and  to  such  other  businesses  as  are  reasonably  in- 
'  cidental,  or  economically  necessary  or  appropriate 
to  the  operation  of  such  integrated  public-utility 
system.” 

This  is  the  first  “other  business”  clause.  Then,  after  the 
provision  permitting  the  retention  of  an  additional  in¬ 
tegrated  system,  it  is  provided  that: 

I 

“The  Commission  may  permit  as  reasonably  inci¬ 
dental,  or  economically  necessary  or  appropriate  to 
the  operations  of  one  or  more  integrated  public- 
utility  systems  the  retention  of  an  interest  in  any 
business  ( other  than  the  business  of  a  public-utility 
company  as  such)  which  the  Commission  shall  find 
necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  or  consumers  and  not 
detrimental  to  the  proper  functioning  of  such  system 
or  systems.” 

This  is  the  second  “other  business”  clause. 

With  the  exception  of  Pittsburgh  Railways  and 
Pittsburgh  Motor  Coach  (the  “transportation  system”) 
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all  the  non-utility  businesses1  in  the  Philadelphia  Com¬ 
pany  system  were  found  by  the  Commission  to  be  retain¬ 
able2  either  with  the  electric  system  or  with  the  gas  sys¬ 
tem,  and  Philadelphia  Company  was  directed  to  dispose 
of  those  businesses  which  were  found  to  be  retainable 
only  with  the  gas  system.  If  the  Commission  was  in  error 
as  to  the  retainability  of  the  gas  system,  it  would  follow 
that  all  the  businesses  found  to  be  retainable  with  the  gas 
system  could  be  retained  in  the  Philadelphia  Company 
system,  and  their  retainability  will  not  be  further  argued 
here. 

This  leaves  only  the  transportation  system,  which 
the  Commission  held  (2739a  to  2746a)  was  non-retain- 
able.  In  so  holding3  the  Commission  referred  to  its  own 
decisions4  to  the  effect  that  the  other  business  clauses 

i 


^nleyville  was  also  involved  in  the  proceeding,  but  since 
the  order  here  involved  it  has  transferred  all  its  properties  and 
has  dissolved  with  the  approval  of  the  Commission:  Philadel¬ 
phia  Company  et  al.y  Release  8326  (June  30,  1948).  There  are 
two  other  subsidiaries  not  here  involved,  viz.,  Equitable  Sales 
Company,  which  is  in  process  of  dissolution  (280a,  396a) ,  and 
Consolidated  Gas,  which  is  inactive,  owns  no  property  (285a) , 
and  will  be  dissolved  pursuant  to  the  Section  11(e)  Plan  of 
Philadelphia  Company.  j 

2The  Commission  reserved  jurisdiction  (2749a)  to  deter¬ 
mine  the  division  of  the  operations  of  Equitable  Auto  and 
Equitable  Real  Estate  as  between  the  electric,  gas  and  trans¬ 
portation  systems. 

3The  Commission  also  ruled  that  the  burden  was  upon  Peti¬ 
tioners  to  show  the  retainability  of  the  transportation  system, 
a  ruling  which  has  been  shown  on  pages  49  to  51  hereof  to  be 
erroneous. 

4 United  Gas  Improvement  Co.y  9  S.E.C.  52  (1941) ;  En¬ 
gineers  Public  Service  Co.t  9  S.E.C.  764  (1941)  ;  North  Ameri¬ 
can  Co.y  11  S.E.C.  194  (1942) ;  Cities  Service  Co.y  Release  5028 
(1944).  The  Commission  also  cited  United  Gas  Improvement 
Co.  v  S.E.C.t  138  F.2d  1010  (C.C.A.  3rd  1943),  North  Amerir 
can  Co.  v.  SJ2.C.y  133  F.2d  148  (C.C.A.  3rd  1943)  and  a  dictum 
in  North  American  Co.  v.  SJE.C .,  327  U.S.  686,  690  (1946).  j 
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require  an  affirmative  showing  of  an  operating  or  func¬ 
tional  relationship  between  the  operations  of  the  retain¬ 
able  utility  system  (Duquesne)  and  the  transportation 
system,  and  also  an  affirmative  showing  that  retention 
would  be  in  the  public  interest.  However,  the  Commission 
also  recognized  that  this  Court  had  reversed  a  similar 
ruling  of  the  Commission  in  the  Engineers 1  case.  The 
Commission  then  proceeded  to  rule  that  in  the  present 
case,  under  either  interpretation,  the  transportation  sys¬ 
tem  could  not  be  retained. 

This  Court,  in  the  Engineers  case  decided  in  sub¬ 
stance  that  the  second  other  business  clause  embodied 
in  effect  the  entire  set  of  standards  intended  by  the  legis¬ 
lature  to  be  used  in  determining  the  retainability  of  a 
non-utility  business.  Petitioners  urge  that,  under  the  de¬ 
cision  of  this  Court  in  the  Engineers  case,  as  well  as  un¬ 
der  the  functional  relationship  test  of  the  Commission, 
the  transportation  system  is  retainable. 

Under  the  decision  of  this  court  in  the  Engineers 
case,  the  second  other  business  clause  contains  the  stand¬ 
ards  to  be  applied  in  determining  the  retainability  of  the 
transportation  system.  The  clause  provides  that  a  non- 


1Engineers  Public  Service  Co.,  12  S.E.C.  41,  reversed  on 
this  point  in  Engineers  Public  Service  v.  S.E.C.,  78  App.  D.C. 
199,  138  F.  2d  936  (1943).  The  decisions  in  United  Gas  Im¬ 
provement  Co.  v.  SJS.C.,  138  F.  2d  1010  (C.C.A.  3rd  1943), 
and  Arkansas  Natural  Gas  Corp.  v.  S.E.C.,  154  F.  2d  597 
(C.C.A.  5th  1946),  are  in  accord  with  the  Engineers  case.  In 
North  American  Co.  v.  S.E.C.,  133  F.  2d  148  (C.C.A.  2nd 
1943) ,  the  court  approved  the  Commission's  interpretation  re¬ 
quiring  a  functional  relationship,  but  without  any  discussion 
or  supporting  reasons.  On  appeal  to  the  Supreme  Court,  the 
issue  was  limited  to  constitutionality:  North  American  Co.  v. 
SJB.C.,  327  U.S.  686  (1946).  Not  only  is  the  extract  from  the 
opinion  quoted  by  the  Commission  (2737a)  dictum,  but  it  does 
not  support  the  functional  test. 
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utility  business  may1  be  retained  if  the  retention  is  (i) 
in  the  public  interest,  or  (ii)  for  the  protection  of  inves¬ 
tors,  or  (iii)  for  the  protection  of  consumers,  and  (iv)  j 
not  detrimental  to  the  proper  functioning  of  the  system  j 
with  which  it  is  to  be  retained.2  The  use  of  the  alternative  I 
in  the  first  three  standards,  as  contrasted  with  the  ! 

*  i 

conjunctive  for  the  fourth  is  significant.  Therefore  a  j 
holding  company  may  retain  the  “other  business”  if  it  j 
complies  with  any  one  of  the  first  three  standards,  pro- 1 
vided  it  also  meets  the  fourth  standard.  There  is  no  | 
requirement  that  all  four  standards  be  met. 

i 

•  l 

With  this  background,  we  proceed  to  the  application j 
of  the  second  other  business  clause  to  the  retainability  j 

of  the  transportation  system.  [ 

i 

In  1899  Philadelphia  Company  first  became  interest-  j 
ed  in  the  traction  and  electric  businesses,  the  latter  then  ! 
being  in  its  infancy  ( 230a,  252a ) .  At  that  time  there  were 
six  separate  and  independent  street  railway  systems  op¬ 
erating  in  the  Pittsburgh  district,  with  no  coordination 
between  them,  different  fare  systems,  no  through  routes 
and  no  exchange  of  transfer  privileges  (231a-234a).; 
Philadelphia  Company  unified  these  traction  systems, 
through  the  medium  of  leases,  operating  agreement,  ac¬ 
quisition  of  stock  control,  etc.  After  the  unification  was 
accomplished  (about  1902)  Pittsburgh  Railways  then 
provided  (and  has  since  continued  to  provide)  service 
over  the  tracks  of  the  six  independent  systems,  with  the 
result  that  through  routes  have  been  provided,  physical 

JIt  is  settled  by  this  Court  as  well  as  by  the  Court  of  Ap¬ 
peals  for  the  Third  Circuit  that  the  word  “may”  is  here  to  be 
read  as  “must” :  Engineers  Public  Service  Co.  v.  S.E.C.,  78 
App.  D.C.  199,  210;  138  F.  2d  936,  947  (1943),  United  Gas  Im¬ 
provement,  Co.  v.  SJE.C.y  138  F.  2d  1010,  1021  (C.C.A.  3rd, 
1943).  -  j. 

2This  last  clause  is  derived  from  the  policy  section  of  the 
Act,  Section  1(c),  and  is  the  only  requirement  brought  over 
from  the  policy  section  into  the  other  business  clauses. 
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transfers  eliminated,  transfer  privileges  are  general,  and 
a  uniform  fare  system  exists.  There  can  be  no  doubt  as  to 
the  public  interest  of  the  citizens  of  Pittsburgh  in  having 
the  street  railway  operations  in  the  Pittsburgh  district 
conducted  on  a  unified  basis,  and  this  public  interest  was 
served  by  the  activities  of  Philadelphia  Company.  Dur¬ 
ing  this  entire  period  Philadelphia  Company  was  also 
interested  in  Duquesne  and  the  two  businesses  were  op¬ 
erated  on  a  coordinated  basis.  The  public  interest  was 
further  served  by  the  development  by  Pittsburgh  Rail¬ 
ways  of  its  present  modem  rolling  stock.1 

Pittsburgh  Railways  purchases  all  of  its  electric 
power  from  Duquesne,  Duquesne’s  gross  revenues  from 
Pittsburgh  Railways  for  1946  exceeding  $1,750,000 
(2740a).  The  Commission  summarily  dismisses  this 
consumption  of  power  as  of  no  significance,  saying: 

“that  characteristic  can  also  be  established  with  re¬ 
spect  to  almost  any  industry  and,  if  permitted  to 
form  the  basis  for  retainabihty,  would  enable  elec¬ 
tric  utility  systems  to  engage  in  any  and  every  sort 
of  activity,  which  is  precisely  what  Congress  in¬ 
tended  to  correct  through  Section  11(b)(1).” 

In  this  statement  the  Commission  is  simply  applying  the 
functional  relationship  test  and  holding  that  the  simple 
factor  of  power  purchase  does  not  establish  retainability. 
However  Petitioners  do  not  rest  their  case  on  the  con¬ 
sumption  of  power  alone  as  proving  the  necessary  rela¬ 
tionship  ;  they  assert  that  it  is  one  factor  to  be  considered 
with  others  in  determining  whether  or  not  there  is  such 
a  relationship. 

Other  factors  to  be  considered  in  determining  wheth¬ 
er  there  is  the  necessary  relation  between  the  electric 
and  transportation  systems  are  the  following: 


1The  facts  are  as  set  out  in  Petitioners'  request  for  find¬ 
ings  of  fact  No.  6.37,  2526a,  and  need  not  be  repeated  here. 
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(1)  The  long  historical  association  between 

the  electric  system  and  the  transportation  system, 
as  above  mentioned;  .  j 

(2)  The  two  systems  serve  substantially  the 
same  territory,  viz.,  the  City  of  Pittsburgh  and  its  j 
environs  (P.  Ex.  7,  2243a) ; 

(3)  The  two  systems  are  subject  to  the  same 

regulatory  jurisdiction,  viz.,  the  Pennsylvania  Pub-! 
lie  Utility  Commission  (317a,  319a,  320a).  j 

(4)  Employees  in  the  General  Departments 
function  for  the  Trustees  of  the  Transportation  sys¬ 
tem  as  well  as  for  Duquesne,  and  they  perform  vir¬ 
tually  all  the  general  and  administrative  activities 
and  functions  of  both  systems.  These  employees 
function  for  both  systems,  not  because  Philadelphia 
Company  imposed  these  Departments  upon  the 
transportation  system,  but  because  the  Trustees, 
after  a  careful  study  of  the  matter,  found  that  a 
withdrawal  from  the  General  Department  arrange¬ 
ment  would  have  increased  the  operating  expenses 

of  the  trustees  about  $100,000  per  year  (389a,  390a, 
534a ) .  As  above  noted,  Coffman’s  economies  studies 

showed  an  increase  of  $98,093  per  year  for  the  trans¬ 
portation  system  and  of  $525,000  per  year  for  the 
electric  system  on  segregation,  while  Hartt  and 
Stone  concluded  that  Coffman’s  estimate  as  to  the 

I 

transportation  system  should  be  increased  by  more 
than  $36,000  per  year,  and  these  figures  do  not  re¬ 
flect  the  additional  cost  of  breaking  up  the  General 
Departments  and  physically  establishing  new  per¬ 
sonnel  to  absorb  their  functions.1  Economies  of  this 

magnitude  are  not  to  be  ignored; 

— — 

furthermore  these  figures  do  not  reflect  other  increased 
expenses  resulting  from  segregation,  which  were  not  studied 
or  estimated  because  of  lack  of  time  accorded  by  the  Commis¬ 
sion:  see  page  150  hereof. 
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(5)  Employees  of  the  transportation  system 
are  in  the  group  annuity  and  group  life  insurance 
policies  covering  employees  in  the  system  compan¬ 
ies,  with  the  manifest  result  that  there  are  savings 
in  premiums  resulting  from  this  broader  coverage 
(539a); 

(6)  Of  the  27  substations  in  the  Pittsburgh 
Railways  system,  14  are  owned  by  Duquesne.  A 
substantial  amount  of  substation  equipment  neces¬ 
sary  to  the  operation  of  the  Pittsburgh  Railways 
system  is  owned  by  Duquesne  and  leased  to  Pitts¬ 
burgh  Railways,  this  equipment  being  necessary  to 
transform  alternating  current  furnished  by  Du¬ 
quesne  into  direct  current  issued  by  Pittsburgh 
Railways.  The  equipment  in  question  is  operated, 
however,  by  Pittsburgh  Railways.  Many  of  the  sub¬ 
stations  and  most  of  the  substation  equipment  is 
jointly  used  by  the  two  systems.  The  Court  is  urged 
to  look  at  P.  Ex.  20  (Pet  Ex.  Vol.  I,  pages  370-404) , 
and  particularly  the  exhibits  thereto,  where  there 
are  graphic  descriptions  showing  how  the  two  sys¬ 
tems  are  intimately  tied  together  in  joint  use  of  the 
same  real  estate  as  well  as  of  items  such  as  switch¬ 
ing  yards,  rectifiers,  circuit  breakers,  transformers, 
switchboards,  etc.  A  great  deal  of  this  property  and 
equipment  is  used  partly  for  furnishing  electric 
service  to  Duquesne’s  customers  and  partly  for  fur¬ 
nishing  power  to  the  transportation  system.  The 
exhibit  is  conclusive  as  to  the  great  extent  of  physi¬ 
cal  connections  and  operating  interrelation  between 
the  two  systems; 

(7)  The  two  systems  have  joint  pole  arrange¬ 
ments  (Com.  Ex.  A-9,  Pet.  Ex.  Vol.  n,  p.  149-150) ; 

(8)  The  two  systems  have  a  reciprocal  agree¬ 
ment  by  which  each  agrees  to  transmit  on  its  own 
lines  power  for  the  other  (Pet.  Ex.  Vol.  1,  p.  269, 
270); 
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(9)  The  two  systems  use  a  common  radio  sys-  | 
tern  of  seven  fixed  and  sixty  mobile  stations  (P.  Ex. 
65-2,  Pet.  Ex.  VoL  n,  p.  921;  842a).  The  Telephone 
Department1  services  and  maintains  this  radio  sys-  j 
tern  and  assists  in  the  extension  thereof  (843a).  j 
The  Telephone  Department  also  maintains  equip¬ 
ment  used  for  special  functions  in  the  operations  j 
of  the  two  systems,  such  as  the  remote  control  of 
circuit  breakers  on  the  electric  system,  the  counting  i 
of  street  car  traffic,  and  the  recording  of  the  posi¬ 
tion  of  street  cars  upon  the  transportation  system,  j 
In  some  cases  the  Telephone  Department  designed,  j 
constructed  and  presently  operates  such  equip-  j 
ment  (842a,  843a).  j 

i 

Despite  these  facts,  the  Commission  found  (2742a) 
that  factors  such  as  the  foregoing  do  not  establish  “any 
relationship  to  the  efficient  operations  of  the  electric 
utility  system,”  and  that  they  have  “no  bearing  on  the 
operations  of  the  electric  utility  system.”  The  facts 
above  recited  are  undisputed;  in  the  light  of  such  facts, 
clearly  the  Commission’s  findings  are  not  supported  by 
any  evidence  whatever,  let  alone  substantial  evidence,  j 

•  i 

In  the  Engineers  case  this  Court,  in  referring  to 
the  union  of  the  traction  and  electric  systems  empha¬ 
sized  the  historical  relationship  of  the  electric  and  trac¬ 
tion  businesses,  and  mentioned  factors  such  as  the  inf 
creasing  importance  of  the  electric  business  as  com* 
pared  with  the  transportation  business,  the  state  acqui¬ 
escence  in  the  combination,  the  economies  from  joint  usb 
of  personnel  and  property,  the  revenues  to  the  electric 
business  from  the  sale  of  energy  to  the  traction  business, 
and  the  small  return  from  the  transportation  business, 
with  the  consequent  capital  loss  which  would  result  from 
divestment,  as  compared  with  the  salvage  of  capital 
realized  through  depreciation  if  the  transportation  busi- 

——————  j 

lWhich  is  one  of  the  General  Departments. 
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ness  were  retained.  The  facts  in  the  present  case  are 
more  impressive  than  those  existing  in  the  Engineers 
case. 

The  Commission  goes  on  to  say  (2742a)  that  the 
relationships  existing  in  the  present  case  are  merely 

“incidental  relationship  ( s )  which  could  just  as  well 
be  shown  or  developed  with  respect  to  a  great  va¬ 
riety  of  businesses.  It  is  also  dear  that  joint  use 
of  these  facilities  can  be  undertaken  separately  or 
by  contract  arrangement  with  like  efficiency.” 

As  to  this  statement,  the  mere  recital  of  the  foregoing 
interrelationships  between  the  two  systems  shows  con- 
dusively  that  they  cannot  possibly  exist  “with  respect 
to  a  great  variety  of  businesses,”  but  are  peculiar  to  the 
present  situation.  There  is  no  evidence  in  this  record  to 
show  that  such  relationships  could  be  developed  between 
the  electric  or  transportation  systems  and  other  busi¬ 
nesses  or  that  the  joint  use  of  employees  and  facilities 
could  be  undertaken  either  separately  or  by  contract 
with  the  same  efficiency  obtained  by  present  arrange¬ 
ments.  Even  if  presently  existing  interrelations  can  be 
severed  and  others  substituted  (whatever  the  cost  may 
be) ,  this  has  no  bearing  upon  the  question  as  to  whether 
presently  existing  relationships  between  any  two  com¬ 
panies  satisfy  the  standards  of  the  other  business 
dauses. 

The  facts  relative  to  the  two  systems  show  at  least 
as  close  a  relation  between  them  as  is  present  in  the  Du- 
quesne-Cheswick  and  Harmar  situation,  or  in  the  Du- 
quesne-Steam  Heating  situation.  The  Commission  found 
that  Cheswick  and  Harmar  and  Steam  Heating  were  re¬ 
tainable;  if  so,  all  the  more  is  the  transportation  system  ' 
retainable. 

The  Commission  then  gives  consideration  to  “possi¬ 
bilities”  of  “overreaching”  between  the  electric  and 
transportation  businesses,  but  finds  that  (2745a) : 
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“we  do  not  mean  to  intimate  that  the  evidence  in  | 
the  present  record  proves  that  such  overreaching  j 
has  in  fact  taken  place.”  j 

i 

The  fact  is  that  there  was  neither  'proof  nor  evi-  j 
device 1  of  such  overreaching  but  on  the  contrary  there 
was  affirmative  and  uncontradicted  evidence  that  there  j 
has  been  no  overreaching  whatever.  As  to  the  reasonable-  j 
ness  of  the  power  contract  between  Duquesne  and  Pitts-  j 
burg  Railways  even  the  Commission  admits  (2740a) 
that  a  bipartisan  board  found  that  the  rate  was  fair 
“after  a  comparison  with  rates  in  effect  in  other  cities.”; 
Since  1913  the  rate  has  been  subject  to  the  jurisdiction 
of  the  Pennsylvania  Public  Service  Commission.2 * * *  j 

Philadelphia  Transportation  Company,  a  company 
not  controlled  by  a  holding  company,  which  operates  the 
street  car  system  in  Philadelphia,  is  the  only  company 
comparable  to  Pittsburgh  Railways  in  Pennsylvania, 
Pittsburgh  Railways  compares  very  favorably  with 
Philadelphia  Transportation  Company8  in  rates,  trend 
of  passengers  carried,  gross  operating  revenues,  operat¬ 
ing  ratios,  and  in  revenue  and  expense  per  vehicle  mile, 
and  these  comparisons  convincingly  prove  the  efficiency 
of  the  operations  of  Pittsburgh  Railways.  Had  there 
been  any  overreaching  in  any  respect,  it  certainly  would 
have  reflected  adversely  to  Pittsburgh  Railways  in  these 
comparisons.  The  Commission  treats  this  proof  as  hay¬ 
ing  ‘Tittle  or  no  relevance  to  the  issue”  ( 2667a ) ,  although 
the  possibility  of  overreaching  is  given  great  weight 
(2745a).  | 


1The  Commission  also  goes  outside  of  the  record  in  re¬ 
ferring  to  action  by  the  Reorganization  Court  in  ordering  an 
investigation  of  the  motor  bus  situation  in  Pittsburgh. 

2Now  the  Pennsylvania  Public  Utility  Commission,  j 

*The  Examiner  sustained  an  objection  to  this  evidence, 

but  it  was  received  under  an  offer  of  proof  (1982a).  The 

Commission  overruled  the  Examiner  (2767a). 
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Furthermore,  there  is  no  public  policy  in  Pennsyl¬ 
vania  against  the  combination  of  the  two  businesses; 
they  are  in  no  way  competitive;  there  is  no  possibility  of 
overreaching  by  either  as  against  the  other  because  of 
the  all-inclusive  regulation  of  each  business  and  of  trans¬ 
actions  between  these  businesses  by  the  Pennsylvania 
Public  Utility  Commission  (319a,  320a,  325a,  326a). 

The  Commission’s  action  in  the  present  case 
amounts  to  saying  that  in  every  case  of  a  combination 
of  electricity  and  transportation  there  is  a  presumption 
of  overreaching.  We  challenge  the  Commission’s  author¬ 
ity  or  right  to  set  up  any  such  presumption,  there  being 
no  authority  whatsoever  for  such  action  in  the  Act. 
However,  even  if  there  were  such  a  presumption,  the  evi¬ 
dence  in  this  case  above  summarized  would  more  than 
overcome  it.  The  Commission’s  action  in  ignoring  this 
evidence  amounts  to  a  holding  by  the  Commission  that 
in  no  case,  whether  or  not  the  presumption  has  been 
overcome,  can  electricity  and  transportation  properties 
be  retained  together  in  the  same  holding  company  sys¬ 
tem.  In  substance,  the  Commission  is  reading  into  the 
Act  a  policy  to  that  effect.  There  is  not  a  word  in  the 
Act  which  supports  any  such  policy,  and  this  Court  it¬ 
self  said,  in  the  Engineers  case  ( 947, 950 ) . 

“.  .  .  it  also  clearly  appears  that  Congress  realized 
that  it  was  dealing  with  existing  corporate  struc¬ 
tures  that  had  been  operating  under  common  con¬ 
trol  for  a  long  time  and  could  not  be  cut  down  to 
a  single  ideal  system  in  every  case  without  disas¬ 
trous  consequences  to  public  and  individual  inter¬ 
ests.  The  purpose  to  protect  these  interests  is  made 

1  abundantly  clear  by  an  examination  of  the  legisla¬ 
tive  history  of  the  Act.” 

*  *  * 

“The  association  of  the  businesses  in  combination  in 
the  Virginia  Electric  Power  Company,  serving  the 
same  locality  under  the  supervision  of  the  State  au¬ 
thorities,  does  not  appear  to  have  involved  the  ma¬ 
jor  evils  which  the  Act  was  designated  to  eradicate.” 
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Furthermore  the  existence  of  any  such  public  policy 
(even  by  mere  ipse  dixit  of  the  Commission)  is  com¬ 
pletely  negatived  by  the  Commission’s  actions  in  releas¬ 
ing  from  its  jurisdiction  under  the  Act  certain  street 
railway  and  bus  properties  which  are  jointly  controlled 
with  electric  properties  or  with  gas  and  electric  prop¬ 
erties.1 

I 

-  .  i 

_  I 

The  transportation  system  is  presently  undergoing 
reorganization,  and  attempts  are  being  made  to  “Deep 
Rock”  Philadelphia  Company’s  interest  in  the  traction 
system.2  Philadelphia  Company’s  net  investment  per, 
books  in  street  railway  companies  is  $26,155,280,  or 
16-3%  of  the  total  assets  of  Philadelphia  Company.  Un¬ 
der  these  circumstances,  a  sale  by  Philadelphia  Com* 
pany  of  its  investments  in  the  traction  system  would 
result  in  a  substantial  loss  to  the  investors  in  the  se¬ 
curities  of  the  holding  company  system.  In  other  words, 
retention  of  the  traction  system  is  most  emphatically 
necessary  for  the  protection  of  investors.  The  im¬ 
portance  of  protecting  investors  against  loss  through 
compulsory  divorcement  of  the  transportation  system 
was  recognized  by  this  Court  in  the  Engineers  case 
(p.  949). 

From  the  foregoing  it  is  clear  that  the  retention  of 
the  transportation  business  is  necessary  or  appropriate 
(a)  in  the  public  interest,  or  (b)  for  the  protection  of 
investors,  or  (c)  for  the  protection  of  consumers,  and, 
in  either  event,  such  retention  is  not  detrimental  to  the 
proper  functioning  of  Duquesne.  I 


xUnited  Light  &  Power  Co.,  Release  6621  (1946) ;  Con¬ 
solidated  Electric  and  Gas  Company,  Release  4895  (1944). 

^The  Special  Master’s  report  (Com.  Ex.  A-9,  Pet  Ex.  VoL 
I) ,  introduced  in  evidence  by  the  Commission  itself,  states  facts 
clearly  exonerating  Philadelphia  Company  from  any  such 
charge. 

| 

i 

i 


! 
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Petitioners  submit  that  the  Commission’s  order  di¬ 
recting  Philadelphia  Company  to  dispose  of  its  interests 
in  the  transportation  system  is  erroneous  and  should  be 
reversed. 

G.  The  Commission  erred  in  its  ruling  with  respect 
to  the  application  of  Section  11(b)(2). 

The  Commission’s  Order  directed  the  dissolution  of 
Philadelphia  Company  (2751a  to  2757a,  2783a) .  The  sole 
premise  therefor  was  the  ruling  that  the  gas  and  trans¬ 
portation  businesses  must  be  divested.  In  the  prior  por¬ 
tions  of  this  brief,  we  have  shown  that  these  rulings  are 
erroneous.  Since  the  premise  was  in  error,  there  can  be 
no  doubt  that  the  conclusion  based  thereon  is  in  error. 

It  is  therefore  submitted  that  the  order  of  the  Com¬ 
mission  directing  the  dissolution  of  Philadelphia  Com¬ 
pany  must  be  reversed. 

H.  The  Commission  erred  in  its  rulings  with  re¬ 
spect  to  Petitioner’s  Section  11(e)  Plan  and  in  refusing 
to  defer  any  order  under  Section  11(b)  until  after  con¬ 
summation  of  the  Section  11(e).  Plan. 

In  Petitioners’  answer  to  the  Notices  instituting 
these  proceedings,  Petitioners  set  forth  a  plan  pursuant 
to  Section  11(e)1  which  was  later  amended  (165a  to 
.  180a.  . 

Inasmuch  as  the  Section  11(e)  Plan  did  not  provide 
for  the  divestment  of  the  gas  and  transportation  prop¬ 
erties  and  the  dissolution  of  Philadelphia  Company,  the 
Commission  ruled  (2760a). 

“that  the  company’s  plan  would  not  constitute  com¬ 
pliance  with  the  requirements  of  Sections  11(b)(1) 

and  11(b)  (2).” 


Quoted  in  Pet.  App.  Part  1. 


Argument. 


165 


Since  the  Commission  was  in  error  in  directing  divest¬ 
ment  and  dissolution  (as  hereinbefore  pointed  out),  it 
follows  that  the  Commission’s  order  with  respect  to  the 
Section  11(e)  Plan  is  erroneous. 

The  Commission  also  ruled  (2760a)  that  the  Sec¬ 
tion  11(e)  Plan  was  not  “a  Section  11(e)  Plan  at  all.” 
Petitioners  submit  that  this  ruling  was  erroneous.  This 
Section  11(e)  Plan  appears  at  pages  170a  to  180a,  and 
need  not  be  restated  here.  The  Plan  contemplated  that 
Philadelphia  Company  would  cease  to  occupy  the  dual 
status  of  a  holding  company  and  a  gas  utility  company 
(already  accomplished) ;  Pittsburgh  and  West  Virginia 
would  cease  to  be  a  holding  company  (already  accom¬ 
plished)  ;  Philadelphia  Oil,  Finleyville,  Consolidated  Gas 
and  Equitable  Sales  would  be  dissolved  and  eliminated 
( accomplished  as  to  Finleyville) ;  and  Philadelphia  Com¬ 
pany  would  become  the  direct  owner  of  nine  companies 
divided  into  four  functional  groups,  namely,  the  electric, 
gas,  transportation  and  auxiliary  groups.  A  diagram-; 
matic  chart1  of  the  system  and  groups  as  they  would 
exist  after  the  consummation  of  the  Plan  appears  at 
page  164a  and  should  be  carefully  examined.  As  above 
noted,  the  major  part  of  the  Plan  has  already  been  ac¬ 
complished  with  the  approval  of  the  Commission.2 

i 

The  Section  11(e)  Plan  also  contemplates  a  recapi¬ 
talization  of  Pittsburgh  and  West  Virginia  and  Ken¬ 
tucky-West  Virginia,  and  a  transfer  of  certain  securi¬ 
ties  of  the  latter  company;  however  these  steps  cannot 
be  undertaken  immediately  because  of  certain  rate 
proceedings  and  litigation  affecting  these  companies 
_  .  | 

xThe  Section  11(e)  Plan  did  not  involve  the  transpor¬ 
tation  system  because  the  simplification  of  that  system  (176a) 
“will  be  accomplished  as  a  result  of  the  pending  reorganiza¬ 
tion  proceedings.”  ! 

2Duquesne  Light  Co.,  Release  7712  (1947) ;  Philadelphia 
Company,  Release  8326  (1948). 
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(353a  to  360a),  the  outcome  of  which  (156a;  see  353a) 
“will  have  a  material  bearing  on  the  proper  basis  for” 
recapitalization. 

'  Assuming  the  retainability  of  the  gas  and  transpor¬ 
tation  properties,  Petitioners  submit  that  the  Section 
11(e)  Plan  complies  with  Section  11(e),  and  is  full  and 
complete.  In  fact,  the  major  portion  of  the  Plan  has 
already  been  carried  out.  While  the  Plan  does  not  give 
precise  data  as  to  the  proposed  recapitalization  of  the 
gas  companies  or  the  precise  date  when  the  recapitaliza¬ 
tion  will  be  accomplished,  yet  the  Plan  showed  on  its  face 
why  such  data  could  not  be  more  specifically  given.  Fur¬ 
thermore,  the  record  in  this  case  does  contain  an  ap¬ 
proximate  time  schedule  for  the  recapitalizations  in¬ 
volved  (347a,  348a) ,  so  that  the  Commission's  statement 
as  to  the  plan  becoming  effective  “at  some  indefinite 
future  time”  is  not  accurate.  Definiteness  must  be  meas¬ 
ured  and  judged  by  the  existing  situation,  and  in  the  light 
of  that  situation  the  Plan,  both  as  to  its  mechanics  and 
as  to  its  time  of  consummation,  is  as  definite  as  it  can 
possibly  be  made. 

Furthermore,  a  Section  11(e)  plan,  designed  to  ac¬ 
complish  the  objectives  of  Section  11(b),  does  not  need 
to  be  more  definite  than  an  order  entered  under  Section 
11(b).  The  Section  11(e)  Plan  is  as  definite  both  as  to 
mechanics  and  time,  as  the  actual  Section  11(b)  order 
entered  by  the  Commission  and  here  involved.  Under  the 
Order,  no  one  can  say  how,  or  when1,  or  in  what  manner 
(by  sale,  exchange,  stock  dividend,  distribution  in  kind 
among  its  security  holders,  or  otherwise)  Philadelphia 
Company  is  to  “dispose”  of  its  gas  and  transportation 
companies.  The  Section  11(e)  Plan  is  no  more  an  “out¬ 
line  of  steps”  which  Philadelphia  Company  plans  to  take 
than  is  the  Section  11(b)  order  an  “outline  of  steps” 

1  Aside  from  the  statutory  limit  of  one  year,  prescribed 
by  Section  11(e),  which  may  be  extended  for  another  year. 
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ordered  to  be  taken.  In  either  case  the  exact  mechanics 
of  procedure  is  left  to  future  procedure  under  Sections 
6,  7,  9, 10  and  12  of  the  Act  (2761a,  2764a).  I 

During  the  course  of  the  proceedings  Petitioners 
made  various  motions  asking  the  Commission  to  defer 
entry  of  any  order  under  Section  11(b)  until  after  the 
Commission’s  consideration  and  determination  with  re¬ 
spect  to  the  Section  11(e)  Plan.1  If  the  Commission  is  in 
error  in  ordering  divestment  (as  hereinabove  shown)  it 
is  equally  in  error  in  denying  these  motions.  In  American 
Power  &  Light  Company  v.  SJE.C.,  329  U.  S.  90  (1946) 
the  Court  (Murphy,  J. ) ,  in  connection  with  the  question 
as  to  whether  the  Commission  should  defer  entry  of  a 
Section  11(b)  (2)  order  until  after  it  had  fully  consid¬ 
ered  a  Section  11(e)  plan,  said: 

i 

“We  assume  that  the  Commission  will  give  due 
consideration  to  any  plans  that  are  filed  under 
§ll(e)  before  it  enters  a  §ll(b)  (2)  order.  If  it 
finds  that  such  plans  may  have  merit  and  may  ef¬ 
fectuate  the  policies  of  §  11(b)  (2),  the  principles  of 
orderly  administration  would  dictate  that  entry  of 
the  §11  (b)  (2)  order  be  deferred  until  full  hearings 
are  had  with  respect  to  the  plans.  It  might  then 
become  apparent  that  an  involuntary  order  under 
§11  (b)(2)  would  be  unnecessary  and  statutory 
compliance  could  be  worked  out  solely  under  §11  (e) . 
But  where  consideration  leads  the  Commission  to 
the  conclusion  that  the  plans  on  their  face  are  in¬ 
complete,  inadequate  and  unlikely  to  satisfy  the 
statutory  standards,  or  where  the  plans  are  found 
to  have  been  filed  solely  for  purposes  of  delay,  it 
would  be  contrary  to  the  statutory  policy  of  prompt 
action  to  require  the  Commission  to  hold  hearings 
on  the  plans  before  entering  a  §11  (b)  (2)  order . . 

The  Section  11(e)  Plan  on  its  face  has  merit  and 
enough  has  been  said  to  show  that  it  may  effectuate  the 


x206a,  188a,  2670a. 
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policies  of  Section  11(b).1  There  has  been  no  suggestion' 
that  the  Plan  was  filed  for  purposes  of  delay.  Under  these 
circumstances,  the  Commission’s  order  should  be  deferred 
until  after  the  Section  11(e)  Plan  had  been  fully  con¬ 
sidered  and  had  been  consummated.  Then  “an  involun¬ 
tary  order  under  §11  (b)  (2)  would  be  unnecessary  and 
statutory  compliance  could  be  worked  out  solely  under 
§ll(e).” 

We  submit  therefore  that  the  Commission’s  rulings 
with  respect  to  the  Section  11(e)  Plan,  and  with  respect 
to  Petitioners*  motions  for  deferment,  were  erroneous. 


xIt  is  only  when  “the  plans  on  their  face  are  incomplete, 
inadequate  and  unlikely  to  satisfy  the  statutory  standards,” 
that  the  Commission  can  proceed  with  a  Section  11(b)  order 
despite  the  pendency  of  a  Section  11(e)  plan.  Here,  assum¬ 
ing  divestment  is  not  necessary,  the  Section  11(e)  Plan  is 
not  incomplete,  inadequate,  or  unlikely  to  satisfy  the  statutory 
standards. 


Argument. 


169 
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L  Conclusion.  i 

I 

Petitioners  submit  that  your  Honorable  Court  should 
set  aside  the  Orders  here  under  review,  and  should  order 

the  Commission  to  dismiss  the  proceedings. 

\  \ 

! 

Respectfully  submitted,  j 

j 

H.  Eastman  Hackney 

! 

Robert  J.  Dodds,  Jr. 

| 
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PART  1 

STATUTES  INVOLVED.  j 

...  j 

L  Public  Utility  Holding  Company  Act  of  1935,  Act 
of  August  26,  1935,  C.  687,  Title  I,  49  Stat.  803;  U.S.C.  j 
Title  15,  §  79  et  seq. 

An  Act 

| 

To  provide  for  control  and  regulation  of  public-utility  j 
holding  companies,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Repre-  j 
sentatives  of  the  United  States  of  America  in  Congress  j 
assembled ,  That  this  Act  may  be  cited  as  the  “Public  i 

Utility  Act  of  1935”.  I 

i 

i 

TITLE  I— CONTROL  OF  PUBIJ(>UTILITY  HOLDING 

COMPANIES  j 

Necessity  for  Control  of  Holding  Companies 

Sec.  1.  (a)  Public-utility  holding  companies  and 
their  subsidiary  companies  are  affected  with  a  national  j 
public  interest  in  that,  among  other  things,  (1)  their  j 
securities  are  widely  marketed  and  distributed  by  means  j 
of  the  mails  and  instrumentalities  of  interstate  com-  ! 
merce  and  are  sold  to  a  large  number  of  investors  in  ! 
different  States;  (2)  their  service,  sales,  construction, 
and  other  contracts  and  arrangements  are  often  made  • 
and  performed  by  means  of  the  mails  and  instrumentali-j 
ties  of  interstate  commerce;  (3)  their  subsidiary  public- 
utility  companies  often  sell  and  transport  gas  and  elec¬ 
tric  energy  by  the  use  of  means  and  instrumentalities  of 
interstate  commerce;  (4)  their  practices  in  respect  of 
and  control  over  subsidiary  companies  often  materially 
affect  the  interstate  commerce  in  which  those  companies 
engage;  (5)  their  activities  extending  over  many  States 
are  not  susceptible  of  effective  control  by  any  State  and 
make  difficult,  if  not  impossible,  effective  State  regula¬ 
tion  of  public-utility  companies. 
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( b )  Upon  the  basis  of  facts  disclosed  by  the  reports 
of  the  Federal  Trade  Commission  made  pursuant  to  S. 
Res.  83  (Seventieth  Congress,  first  session ) ,  the  reports 
of  the  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  made  pursuant  to  H.  Res.  59 
(Seventy-second  Congress,  first  session)  and  H.  J.  Res. 
572  (Seventy-second  Congress,  second  session)  and 
otherwise  disclosed  and  ascertained,  it  is  hereby  declared 
that  the  national  public  interest,  the  interest  of  inves¬ 
tors  in  the  securities  of  holding  companies  and  their 
subsidiary  companies  and  affiliates,  and  the  interest  of 
consumers  of  electric  energy  and  natural  and  manufac¬ 
tured  gas,  are  or  may  be  adversely  affected — 

(1)  when  such  investors  cannot  obtain  the  in¬ 
formation  necessary  to  appraise  the  financial  posi¬ 
tion  or  earning  power  of  the  issuers,  because  of  the 
absence  of  uniform  standard  accounts;  when  such 
securities  are  issued  without  the  approval  or  con¬ 
sent  of  the  States  having  jurisdiction  over  subsid¬ 
iary  public-utility  companies;  when  such  securities 
are  issued  upon  the  basis  of  fictitious  or  unsound 
asset  values  having  no  fair  relation  to  the  sums 
invested  in  or  the  earning  capacity  of  the  properties 
and  upon  the  basis  of  paper  profits  from  intercom¬ 
pany  transactions,  or  in  anticipation  of  excessive 
revenues  from  subsidiary  public-utility  companies; 
when  such  securities  are  issued  by  a  subsidiary 
public-utility  company  under  circumstances  which 
subject  such  company  to  the  burden  of  supporting 
an  overcapitalized  structure  and  tend  to  prevent 
voluntary  rate  reductions ; 

(2)  when  subsidiary  public-utility  companies 
are  subjected  to  excessive  charges  for  services,  con¬ 
struction  work,  equipment,  and  materials,  or  enter 
into  transactions  in  which  evils  result  from  an  ab¬ 
sence  of  arm's-length  bargaining  or  from  restraint 
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of  free  and  independent  competition;  when  service, 
management,  construction,  and  other  contracts  in¬ 
volve  the  allocation  of  charges  among  subsidiary 
public-utility  companies  in  different  States  so  as  to 
present  problems  of  regulation  which  cannot  be 
dealt  with  effectively  by  the  States; 

i 

(3)  when  control  of  subsidiary  public-utility 
companies  affects  the  accounting  practices  and  rate; 
dividend,  and  other  policies  of  such  companies  so 
as  to  complicate  and  obstruct  State  regulation  of 
such  companies,  or  when  control  of  such  companies 
is  exerted  through  disproportionately  small  invest¬ 
ment; 

(4)  when  the  growth  and  extension  of  holding 
companies  bears  no  relation  to  economy  of  manage¬ 
ment  and  operation  or  the  integration  and  coordi¬ 
nation  of  related  operating  properties;  or 

(5)  when  in  any  other  respect  there  is  lack  of 
economy  of  management  and  operation  of  public- 
utility  companies  or  lack  of  efficiency  and  adequacy 
of  service  rendered  by  such  companies,  or  lack  of 
effective  public  regulation,  or  lack  of  economies  in 
the  raising  of  capital. 

i 

(c)  When  abuses  of  the  character  above  enumer¬ 
ated  become  persistent  and  wide-spread  the  holding 
company  becomes  an  agency  which,  unless  regulated,  is 
injurious  to  investors,  consumers,  and  the  general  pub¬ 
lic  ;  and  it  is  hereby  declared  to  be  the  policy  of  this  title, 
in  accordance  with  which  policy  all  the  provisions  of  this 
title  shall  be  interpreted,  to  meet  the  problems  and  elimi¬ 
nate  the  evils  as  enumerated  in  this  section,  connected 
with  public-utility  holding  companies  which  are  engaged 
in  interstate  commerce  or  in  activities  which  directly 
affect  or  burden  interstate  commerce;  and  for  the  pur¬ 
pose  of  effectuating  such  policy  to  compel  the  simplifi- 
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cation  of  public-utility  holding-company  systems  and  the 
elimination  therefrom  of  properties  detrimental  to  the 
proper  functioning  of  such  systems,  and  to  provide  as 
soon  as  practicable  for  the  elimination  of  public-utility 
holding  companies  except  as  otherwise  expressly  pro¬ 
vided  in  this  title. 

Definitions 

Sec.  2.  (a)  When  used  in  this  title,  unless  the 
context  otherwise  requires — 

***** 

(3)  “Electric  utility  company”  means  any  company 
which  owns  or  operates  facilities  used  for  the  genera¬ 
tion,  transmission,  or  distribution .  of  electric  energy 
for  sale,  other  than  sale  to  tenants  or  employees  of  the 
company  operating  such  facilities  for  their  own  use  and 
not  for  resale.  The  Commission,  upon  application,  shall 
by  order  declare  a  company  operating  any  such  facilities 
not  to  be  an  electric  utility  company  if  the  Commission 
finds  that  (A)  such  company  is  primarily  engaged  in  one 
or  more  businesses  other  than  the  business  of  an  electric 
utility  company,  and  by  reason  of  the  small  amount  of 
electric  energy  sold  by  such  company  it  is  not  necessary 
in  the  public  interest  or  for  the  protection  of  investors 
or  consumers  that  such  company  be  considered  an  elec¬ 
tric  utility  company  for  the  purposes  of  this  title,  or  (B) 
such  company  is  one  operating  within  a  single  State, 
and  substantially  all  of  its  outstanding  securities  are 
owned  directly  or  indirectly  by  another  company  to 
which  such  operating  company  sells  or  furnishes  electric 
energy  which  it  generates;  such  other  company  uses  and 
does  not  resell  such  electric  energy,  is  engaged  primarily ' 
in  manufacturing  (other  than  the  manufacturing  of 
electric  energy  or  gas)  and  is  not  controlled  by  any  other 
company;  and  by  reason  of  the  small  amount  of  electric 
energy  sold  or  furnished  by  such  operating  company  to 
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other  persons  it  is  not  necessary  in  the  public  interest 
or  for  the  protection  of  investors  or  consumers  that  it 
be  considered  an  electric  utility  company  for  the  pur- 
poses  of  this  title.  The  filing  of  an  application  hereunder 
in  good  faith  shall  exempt  such  company  (and  the  owner 
of  the  facilities  operated  by  such  company)  from  the  | 
application  of  this  paragraph  until  the  Commission  has 
acted  upon  such  application.  As  a  condition  to  the  entry  j 
of  any  such  order,  and  as  a  part  thereof,  the  Commis-  I 
sion  may  require  application  to  be  made  periodically  for  j 
a  renewal  of  such  order,  and  may  require  the  filing  of  j 
such  periodic  or  special  reports  regarding  the  business 
of  the  company  as  the  Commission  may  find  necessary  j 
or  appropriate  to  insure  that  such  company  continues  j 
to  be  entitled  to  such  exemption  during  the  period  for 
which  such  order  is  effective.  The  Commission,  upon  its  j 
own  motion  or  upon  application,  shall  revoke  such  order  J 
whenever  it  finds  that  the  conditions  specified  in  clause 
(A)  or  (B)  are  not  satisfied  in  the  case  of  such  company. 
Any  action  of  the  Commission  under  the  preceding  sen-  j 
tence  shall  be  by  order.  Application  under  this  para-  j 
graph  may  be  made  by  the  company  in  respect  of  which  j 
the  order  is  to  be  issued  or  by  the  owner  of  the  facilities  j 
operated  by  such  company.  Any  order  issued  under  this  j 
paragraph  shall  apply  equally  to  such  company  and  such  i 
owner.  The  Commission  may  by  rules  or  regulations  con- 1 
ditionally  or  unconditionally  provide  that  any  specified  | 
class  or  classes  of  companies  which  it  determines  to  sat-  j 
isfy  the  conditions  specified  in  clause  (A)  or  (B),  and 
the  owners  of  the  facilities  operated  by  such  companies, 
shall  not  be  deemed  electric  utility  companies  within  the 
meaning  of  this  paragraph. 

(4)  “Gas  utility  company”  means  any  company 
which  owns  or  operates  facilities  used  for  the  distribu¬ 
tion  at  retail  (other  than  distribution  only  in  enclosed 
portable  containers,  or  distribution  to  tenants  or  em- 
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ployees  of  the  company  operating  such  facilities  for  their 
own  use  and  not  for  resale)  of  natural  or  manufactured 
gas  for  heat,  light,  or  power.  The  Commission,  upon  ap¬ 
plication,  shall  by  order  declare  a  company  operating 
any  such  facilities  not  to  be  a  gas  utility  company  if  the 
Commission  finds  that  (A)  such  company  is  primarily 
engaged  in  one  or  more  businesses  other  than  the  busi¬ 
ness  of  a  gas  utility  company,  and  (B)  by  reason  of  the 
small  amount  of  natural  or  manufactured  gas  distrib¬ 
uted  at  retail  by  such  company  it  is  not  necessary  in  the 
public  interest  or  for  the  protection  of  investors  or  con¬ 
sumers  that  such  company  be  considered  a  gas  utility 
company  for  the  purposes  of  this  title.  The  filing  of  an 
application  hereunder  in  good  faith  shall  exempt  such 
company  (and  the  owner  of  the  facilities  operated  by 
such  company)  from  the  application  of  this  paragraph 
until  the  Commission  has  acted  upon  such  application. 
As  a  condition  to  the  entry  of  any  such  order,  and  as  a 
part  thereof,  the  Commission  may  require  application 
to  be  made  periodically  for  a  renewal  of  such  order,  and 
may  require  the  filing  of  such  periodic  or  special  reports 
regarding  the  business  of  the  company  as  the  Commis¬ 
sion  may  find  necessary  or  appropriate  to  insure  that 
such  company  continues  to  be  entitled  to  such  exemption 
during  the  period  for  which  such  order  is  effective.  The 
Commission,  upon  its  own  motion  or  upon  application, 
shall  revoke  such  order  whenever  it  finds  that  the  condi¬ 
tions  specified  in  clauses  (A)  and  (B)  are  not  satisfied 
in  the  case  of  such  company.  Any  action  of  the  Commis¬ 
sion  under  the  preceding  sentence  shall  be  by  order. 
Application  under  this  paragraph  may  be  made  by  the 
company  in  respect  of  which  the  order  is  to  be  issued 
or  by  the  owner  of  the  facilities  operated  by  such  com¬ 
pany.  Any  order  issued  under  this  paragraph  shall  apply 
equally  to  such  company  and  such  owner.  The  Commit 
sion  may  by  rules  or  regulations  conditionally  or  uncon¬ 
ditionally  provide  that  any  specified  class  or  classes  of 
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companies  which  it  determines  to  satisfy  the  conditions 
specified  in  clauses  (A)  and  (B),  and  the  owners  of  the 
facilities  operated  by  such  companies,  shall  not  be 
deemed  gas  utility  companies  within  the  meaning  of  this 
paragraph. 

( 5)  “Public-utility  company”  means  an  electric  util¬ 
ity  company  or  a  gas  utility  company. 

(6)  “Commission”  means  the  Securities  and  Ex¬ 
change  Commission. 

(7)  “Holding  company”  means — 

(A)  any  company  which  directly  or  indirectly 
owns,  controls,  or  holds  with  power  to  vote,  10  per 
centum  or  more  of  the  outstanding  voting  securities 
of  a  public-utility  company  or  of  a  company  which 
is  a  holding  company  by  virtue  of  this  clause  or 
clause  (B),  unless  the  Commission,  as  hereinafter 
provided,  by  order  declares  such  company  not  to  be 
a  holding  company;  and 

(B)  any  person  which  the  Commission  deter¬ 
mines,  after  notice  and  opportunity  for  hearing, 
directly  or  indirectly  to  exercise  (either  alone  or 
pursuant  to  an  arrangement  or  understanding  with 
one  or  more  other  persons)  such  a  controlling  influ¬ 
ence  over  the  management  or  policies  of  any  public- 
utility  or  holding  company  as  to  make  it  necessary 
or  appropriate  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors  or  consumers  that  such  person 
be  subject  to  the  obligations,  duties,  and  liabilities 
imposed  in  this  title  upon  holding  companies. 

The  Commission,  upon  application,  shall  by  order  declare 
that  a  company  is  not  a  holding  company  under  clause 
(A)  if  the  Commission  finds  that  the  applicant  (i)  does 
not,  either  alone  or  pursuant  to  an  arrangement  or  un¬ 
derstanding  with  one  or  more  other  persons,  directly 
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or  indirectly  control  a  public-utility  or  holding  company 
either  through  one  or  more  intermediary  persons  or  by 
any  means  or  device  whatsoever,  (ii)  is  not  an  inter¬ 
mediary  company  through  which  such  control  is  exer¬ 
cised,  and  (iii)  does  not,  directly  or  indirectly,  exercise 
(either  alone  or  pursuant  to  an  arrangement  or  under¬ 
standing  with  one  or  more  other  persons)  such  a  control¬ 
ling  influence  over  the  management  or  policies  of  any 
public-utility  or  holding  company  as  to  make  it  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors  or  consumers  that  the  applicant  be 
subject  to  the  obligations,  duties,  and  liabilities  imposed 
in  this  title  upon  holding  companies.  The  filing  of  an 
application  hereunder  in  good  faith  by  a  company  other 
than  a  registered  holding  company  shall  exempt  the  ap¬ 
plicant  from  any  obligation,  duty,  or  liability  imposed 
in  this  title  upon  the  applicant  as  a  holding  company, 
until  the  Commission  has  acted  upon  such  application. 
Within  a  reasonable  time  after  the  receipt  of  any  appli¬ 
cation  hereunder,  the  Commission  shall  enter  an  order 
granting,  or,  after  notice  and  opportunity  for  hearing, 
denying  or  otherwise  disposing  of,  such  application.  As 
a  condition  to  the  entry  of  any  order  granting  such 
application  and  as  a  part  of  any  such  order,  the  Com¬ 
mission  may  require  the  applicant  to  apply  periodically 
for  a  renewal  of  such  order  and  to  do  or  refrain  from 
doing  such  acts  or  things,  in  respect  of  exercise  of 
voting  rights,  control  over  proxies,  designation  of  offi¬ 
cers  and  directors,  existence  of  interlocking  officers, 
directors  and  other  relationships,  and  submission  of 
periodic  or  special  reports  regarding  affiliations  or  inter¬ 
corporate  relationships  of  the  applicant,  as  the  Commis¬ 
sion  may  find  necessary  or  appropriate  to  ensure  that 
in  the  case  of  the  applicant  the  conditions  specified  in 
clauses  ( i ) ,  ( ii ) ,  and  ( iii )  are  satisfied  during  the  period 
for  which  such  order  is  effective.  The  Commission,  upon 
its  own  motion  or  upon  application  of  the  company  af- 
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fected,  shall  revoke  the  order  declaring  such  company 
not  to  be  a  holding  company  whenever  in  its  judgment 
any  condition  specified  in  clause  (i),  (ii),  or  (iii)  is  not 
satisfied  in  the  case  of  such  company,  or  modify  the 
terms  of  such  order  whenever  in  its  judgment  such  modi¬ 
fication  is  necessary  to  ensure  that  in  the  case  of  such 
company  the  conditions  specified  in  clauses  (i) ,  (ii) ,  and 
(iii)  are  satisfied  during  the  period  for  which  such  order  j 
is  effective.  Any  action  of  the  Commission  under  the  | 
preceding  sentence  shall  be  by  order. 

i 

(8)  “Subsidiary  company”  of  a  specified  holding 
company  means — 

(A)  any  company  10  per  centum  or  more  of! 
the  outstanding  voting  securities  of  which  are  di-i 
rectly  or  indirectly  owned,  controlled,  or  held  with 
power  to  vote,  by  such  holding  company  (or  by  a 
company  that  is  a  subsidiary  company  of  such  hold¬ 
ing  company  by  virtue  of  this  clause  or  clause  ( B ) ) , 
unless  tie  Commission,  as  hereinafter  provided,  by 
order  declares  such  company  not  to  be  a  subsidiary 
company  of  such  holding  company;  and 

(B)  any  person  the  management  or  policies  of 
which  the  Commission,  after  notice  and  opportunity 
for  hearing,  determines  to  be  subject  to  a  controls 
ling  influence,  directly  or  indirectly,  by  such  holding 
company  (either  alone  or  pursuant  to  an  arrange¬ 
ment  or  understanding  with  one  or  more  other  per¬ 
sons)  so  as  to  make  it  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors 
or  consumers  that  such  person  be  subject  to  the  ob¬ 
ligations,  duties,  and  liabilities  imposed  in  this  title 
upon  subsidiary  companies  of  holding  companies.  ! 

The  Commission,  upon  application,  shall  by  order  de¬ 
clare  that  a  company  is  not  a  subsidiary  company  of  a 
specified  holding  company  under  clause  (A)  if  the  Com- 
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mission  finds  that  (i)  the  applicant  is  not  controlled, 
directly  or  indirectly,  by  such  holding  company  (either 
alone  or  pursuant  to  an  arrangement  or  understanding 
with  one  or  more  other  persons)  either  through  one  or 
more  intermediary  persons  or  by  any  means  or  device 
whatsoever,  (ii)  the  applicant  is  not  an  intermediary 
company  through  which  such  control  of  another  com¬ 
pany  is  exercised,  and  (iii)  the  management  or  policies 
of  tiie  applicant  are  not  subject  to  a  controlling  influ¬ 
ence,  directly  or  indirectly,  by  such  holding  company 
(either  alone  or  pursuant  to  an  arrangement  or  under¬ 
standing  with  one  or  more  other  persons)  so  as  to  make 
it  necessary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or  consumers  that  the  appli- 
cjint  be  subject  to  the  obligations,  duties,  and  liabilities 
imposed  in  this  title  upon  subsidiary  companies  of  hold¬ 
ing  companies.  The  filing  of  an  application  hereunder  in 
good  faith  shall  exempt  the  applicant  from  any  obliga¬ 
tion,  duty,  or  liability  imposed  in  this  title  upon  the 
applicant  as  a  subsidiary  company  of  such  specified  hold¬ 
ing  company  until  the  Commission  has  acted  upon  such 
application.  Within  a  reasonable  time  after  the  receipt 
of  any  application  hereunder,  the  Commission  shall  en¬ 
ter  an  order  granting,  or,  after  notice  and  opportunity 
for  hearing,  denying  or  otherwise  disposing  of,  such 
application.  As  a  condition  to  the  entry  of,  and  as  a  part 
of,  any  order  granting  such  application,  the  Commission 
may  require  the  applicant  to  apply  periodically  for  a 
renewal  of  such  order  and  to  file  such  periodic  or  special 
reports  regarding  the  affiliations  or  intercorporate  rela¬ 
tionships  of  the  applicant  as  the  commission  may  find 
necessary  or  appropriate  to  enable  it  to  determine 
whether  in  the  case  of  the  applicant  the  conditions  speci¬ 
fied  in  clauses  (i),  (ii),  and  (iii)  are  satisfied  during 
period  for  which  such  order  is  effective.  The  Com¬ 
mission,  upon  its  own  motion  or  upon  application,  shall 
revoke  the  order  declaring  such  company  not  to  be  a 
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subsidiary  company  whenever  in  its  judgment  any  con-  I 
dition  specified  in  clause  (i),  (ii),  or  (iii)  is  not  satis-  j 
fied  in  the  case  of  such  company,  or  modify  the  terms  of  j 
such  order  whenever  in  its  judgment  such  modification  is  ! 
necessary  to  ensure  that  in  the  case  of  such  company 
the  conditions  specified  in  clauses  (i),  (ii),  and  (iii)  are 
satisfied  during  the  period  for  which  such  order  is  effec-  1 
tive.  Any  action  of  the  Commission  under  the  preceding  j 
sentence  shall  be  by  order.  Any  application  under  this 
paragraph  may  be  made  by  the  holding  company  or  the 
company  in  respect  of  which  the  order  is  to  be  entered, 
but  as  used  in  this  paragraph  the  term  “applicant”  I 
means  only  the  company  in  respect  of  which  the  order  j 
is  to  be  entered.  j 

(9)  “Holding-company  system”  means  any  holding ' 
company,  together  with  all  its  subsidiary  companies,  and  j 
all  mutual  service  companies  (as  defined  in  paragraph 
(13)  of  this  subsection)  of  which  such  holding  corn-' 
pany  or  any  subsidiary  company  thereof  is  a  member 
company  (as  defined  in  paragraph  (14)  of  this  sub¬ 
section). 

*  *  *  *  * 

(18)  “Utility  assets”  means  the  facilities,  in  place, 
of  any  electric  utility  company  or  gas  utility  company 
for  the  production,  transmission,  transportation,  or  dis¬ 
tribution  of  electric  energy  or  natural  or  manufactured 
gas. 

*  *  •  *  * 

.  i 

(26)  “State  commission”  means  any  commission, 
board,  agency,  or  officer,  by  whatever  name  designated, 
of  a  State,  municipality,  or  other  political  subdivision  of 
a  State  which  under  the  law  of  such  State  has  jurisdic¬ 
tion  to  regulate  public-utility  companies. 

*  *  *  *  # 
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(29)  ‘Integrated  public-utility  system”  means — 

(A)  As  applied  to  electric  utility  companies,  a 
system  consisting  of  one  or  more  units  of  generat¬ 
ing  plants  and/or  transmission  lines  and/or  distrib¬ 
uting  facilities,  whose  utility  assets,  whether  owned 
by  one  or  more  electric  utility  companies,  are  physi¬ 
cally  interconnected  or  capable  of  physical  inter¬ 
connection  and  which  under  normal  conditions  may 
be  economically  operated  as  a  single  interconnected 
and  coordinated  system  confined  in  its  operations 
to  a  single  area  or  region,  in  one  or  more  States, 
not  so  large  as  to  impair  (considering  the  state  of 
the  art  and  the  area  or  region  affected)  the  advan¬ 
tages  of  localized  management,  efficient  operation, 
and  the  effectiveness  of  regulation;  and 

! 

( B )  As  applied  to  gas  utility  companies,  a  sys¬ 
tem  consisting  of  one  or  more  gas  utility  companies 
which  are  so  located  and  related  that  substantial 
economies  may  be  effectuated  by  being  operated  as 
a  single  coordiated  system  confined  in  its  operations 
to  a  single  area  or  region,  in  one  or  more  States, 
not  so  large  as  to  impair  (considering  the  state  of 
the  art  and  the  area  or  region  affected)  the  advan¬ 
tages  of  localized  management,  efficient  operation, 
and  the  effectiveness  of  regulation :  Provided,  That 
gas  utility  companies  deriving  natural  gas  from  a 
common  source  of  supply  may  be  deemed  to  be 
included  in  a  single  area  or  region. 

i 

#  *  *  *  * 

Power  to  Make  Particular  Exemptions  Regarding 
Holding  Companies,  Subsidiary  Companies, 

and  Affiliates 

*  *  *  *  * 

Sec.  3.  (c)  Within  a  reasonable  time  after  the  re¬ 
ceipt  of  an  application  for  exemption  under  subsection 
(a)  or  (b),  the  Commission  shall  enter  an  order  grant- 
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ing,  or,  after  notice  and  opportunity  for  hearing,  denying 
or  otherwise  disposing  of  such  application.  The  filing  of 
an  application  in  good  faith  under  subsection  (a)  by  a 
person  other  than  a  registered  holding  company  shall, 
exempt  the  applicant  from  any  obligation,  duty,  or  lia¬ 
bility  imposed  in  this  title  upon  the  applicant  as  a  hold¬ 
ing  company  until  the  Commission  has  acted  upon  such 
application.  The  filing  of  an  application  in  good  faith 
under  subsection  (b)  shall  exempt  the  applicant  from 
any  obligation,  duty,  or  liability  imposed  in  this  title 
upon  the  applicant  as  a  subsidiary  company  until  the 
Commission  has  acted  upon  such  application.  Whenever 
the  Commission,  on  its  own  motion,  or  upon  application 
by  the  holding  company  or  any  subsidiary  company 
thereof  exempted  by  any  order  issued  under  subsection 
(a),  or  by  the  subsidiary  company  exempted  by  any 
order  issued  under  subsection  (b),  finds  that  the  cir¬ 
cumstances  which  gave  rise  to  the  issuance  of  such  order 
no  longer  exist,  the  Commission  shall  by  order  revoke 
such  order. 

*  *  * 

Transactions  by  Unregistered  Holding  Companies 

Sec.  4.  (a)  After  December  1, 1935,  unless  a  hold¬ 
ing  company  is  registered  under  section  5,  it  shall  be 
unlawful  for  such  holding  company,  directly  or  indi¬ 
rectly — 

(1)  to  sell,  transport,  transmit,  or  distribute, 
or  own  or  operate  any  utility  assets  for  the  trans¬ 
portation,  transmission,  or  distribution  of,  natural 
or  manufactured  gas  or  electric  energy  in  inter¬ 
state  commerce; 

(2)  by  use  of  the  mails  or  any  means  or  in¬ 
strumentality  of  interstate  commerce,  to  negotiate, 
enter  into,  or  take  any  step  in  the  performance  of, 
any  service,  sales,  or  construction  contract  under¬ 
taking  to  perform  services  or  construction  work 
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for,  or  sell  goods  to,  any  public-utility  company  or 
holding  company; 

(3)  to  distribute  or  make  any  public  offering 
for  sale  or  exchange  of  any  security  of  such  hold¬ 
ing  company,  any  subsidiary  company  or  affiliate  of 
such  holding  company,  any  public-utility  company, 
or  any  holding  company,  by  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce,  or 
to  sell  any  such  security  having  reason  to  believe 
that  such  security,  by  use  of  the  mails  or  any  means 
or  instrumentality  of  interstate  commerce,  will  be 
distributed  or  made  the  subject  of  a  public  offering; 

(4)  by  use  of  the  mails  or  any  means  or  in- 
1  strumentality  of  interstate  commerce,  to  acquire  or 

negotiate  for  the  acquisition  of  any  security  or 
utility  assets  of  any  subsidiary  company  or  affiliate 
of  such  holding  company,  any  public-utility  com¬ 
pany,  or  any  holding  company; 

(5)  to  engage  in  any  business  in  interstate 
commerce;  or 

(6 )  to  own,  control,  or  hold  with  power  to  vote, 
any  security  of  any  subsidiary  company  thereof  that 
does  any  of  the  acts  enumerated  in  paragraphs  (1) 
to  ( 5 ) ,  inclusive,  of  this  subsection. 

(b)  Every  holding  company  which  has  outstand¬ 
ing  any  security  any  of  which,  by  use  of  the  mails  or 
any  means  or  instrumentality  of  interstate  commerce, 
has  been  distributed  or  made  the  subject  of  a  public 
offering  subsequent  to  January  1, 1925,  and  any  of  which 
security  is  owned  or  held  on  October  1, 1935  (or,  if  such 
company  is  not  a  holding  company  on  that  date,  on  the 
date  such  company  becomes  a  holding  company)  by 
persons  not  resident  in  the  State  in  which  such  holding 
company  is  organized,  shall  register  under  section  5  on 
or  before  December  1,  1935  or  the  thirtieth  day  after 


14 


T 


Public  Utility  Holding  Company  Act — Sec.  5 

■ 

i 

such  company  becomes  a  holding  company,  whichever  j 
date  is  later. 

i 

Registration  of  Holding  Companies 

Sec.  5.  ( a )  On  or  at  any  time  after  October  1, 1935,  j 
any  holding  company  or  any  person  purposing  to  become  i 
a  holding  company  may  register  by  filing  with  the  Com¬ 
mission  a  notification  of  registration,  in  such  form  as 
the  Commission  may  by  rules  and  regulations  prescribe  j 
as  necessary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or  consumers.  A  person  shall  j 
be  deemed  to  be  registered  upon  receipt  by  the  Commis¬ 
sion  of  such  notification  of  registration. 

(b)  It  shall  be  the  duty  of  every  registered  holding 
company  to  file  with  the  Commission,  within  such  rea¬ 
sonable  time  after  registration  as  the  Commission  shall  I 
fix  by  rules  and  regulations  or  order,  a  registration 
statement  in  such  form  as  the  Commission  shall  by  rules 
and  regulations  or  order  prescribe  as  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers.  Such  registration  statement  shall 
include — 

(1)  such  copies  of  the  charter  or  articles  of 
incorporation,  partnership,  or  agreement,  with  all 
amendments  thereto,  and  the  by-laws,  trust  inden¬ 
tures,  mortgages,  underwriting  arrangements,  vot¬ 
ing-trust  agreements,  and  similar  documents,  by 
whatever  name  known,  of  or  relating  to  the  regis¬ 
trant  or  any  of  its  associate  companies  as  the  Com¬ 
mission  may  by  rules  and  regulations  or  order  pre¬ 
scribe  as  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors  or  con¬ 
sumers; 

(2)  such  information  in  such  form  and  in  such 
detail  relating  to,  and  copies  of  such  documents  of 
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or  relating  to,  the  registrant  and  its  associate  com¬ 
panies  as  the  Commission  may  by  rules  and  regula¬ 
tions  or  order  prescribe  as  necessary  or  appropriate 
in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers  in  respect  of — 

(A)  the  organization  and  financial  struc¬ 
ture  of  such  companies  and  the  nature  of  their 
business; 

(B)  the  terms,  position,  rights,  and  privi¬ 
leges  of  the  different  classes  of  their  securities 
outstanding; 

(C)  the  terms  and  underwriting  arrange¬ 
ments  under  which  their  securities,  during  not 
more  than  the  five  preceding  years,  have  been 
offered  to  the  public  or  otherwise  disposed  of 
and  the  relations  of  underwriters  to,  and  their 
interest  in,  such  companies; 

(D )  the  directors  and  officers  of  such  com¬ 
panies,  their  remuneration,  their  interest  in  the 
securities  of,  their  material  contracts  with,  and 
their  borrowings  from,  any  of  such  companies; 

(E)  bonus  and  profit-sharing  arrange¬ 
ments; 

(F)  material  contracts,  not  made  in  the 
ordinary  course  of  business,  and  service,  sales, 
and  construction  contracts; 

(G)  options  in  respect  of  securities; 

(H)  balance  sheets  for  not  more  than  the 
five  preceding  fiscal  years,  certified,  if  required 
by  the  rules  and  regulations  of  the  Commis¬ 
sion,  by  an  independent  public  accountant; 

( I )  profit  and  loss  statements  for  not  more 
than  the  five  preceding  fiscal  years,  certified,  if 
required  by  the  rules  and  regulations  of  the 
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Commission,  by  an  independent  public  ac-  j 
countant; 

(3)  such  further  information  or  documents  re-  | 
gar  ding  the  registrant  or  its  associate  companies  or 
the  relations  between  them  as  the  Commission  may  ! 
by  rules  and  regulations  or  order  prescribe  as  nec-  ! 
essary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or  consumers. 

i 

(c)  The  Commission  by  such  rules  and  regulations  I 
or  order  as  it  deems  necessary  or  appropriate  in  the  | 
public  interest  or  for  the  protection  of  investors  or  con¬ 
sumers,  may  permit  a  registrant  to  file  a  preliminary  j 
registration  statement  without  complying  with  the  pro-  ! 
visions  of  subsection  (b) ;  but  every  registrant  shall  file ; 
a  complete  registration  statement  with  the  Commission ! 
within  such  reasonable  period  of  time  as  the  Commis-  j 
sion  shall  fix  by  rules  and  regulations  or  order,  but  not 
later  than  one  year  after  the  date  of  registration. 

(d)  Whenever  the  Commission,  upon  application, 
finds  that  a  registered  holding  company  has  ceased  to 
be  a  holding  company,  it  shall  so  declare  by  order  and 
upon  the  taking  effect  of  such  order  the  registration  of 
such  company  shall,  upon  such  terms  and  conditions  as 
the  Commission  finds  and  in  such  order  prescribes  as 
necessary  for  the  protection  of  investors,  cease  to  be  in 
effect.  The  denial  of  any  such  application  by  the  Com¬ 
mission  shall  be  by  order. 

Unlawful  Security  Transactions  by  Registered  | 
Holding  and  Subsidiary  Companies 

Sec.  6.  (a)  Except  in  accordance  with  a  declara¬ 
tion  effective  under  section  7  and  with  the  order  under 
such  section  permitting  such  declaration  to  become  effect 
tive,  it  shall  be  unlawful  for  any  registered  holding  com¬ 
pany  or  subsidiary  company  thereof,  by  use  of  the  mails 
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or  any  means  or  instrumentality  of  interstate  commerce, 
or  otherwise,  directly  or  indirectly  (1)  to  issue  or  sell 
any  security  of  such  company;  or  (2)  to  exercise  any 
privilege  or  right  to  alter  the  priorities,  preferences, 
voting  power,  or  other  rights  of  the  holders  of  an  out¬ 
standing  security  of  such  company. 

(b)  The  provisions  of  subsection  (a)  shall  not 
apply  to  the  issue,  renewal,  or  guaranty  by  a  registered 
holding  company  or  subsidiary  company  thereof  of  a 
note  or  draft  (including  the  pledge  of  any  security  as 
collateral  therefor)  if  such  note  or  draft  (1)  is  not  part 
of  a  public  offering,  (2)  matures  or  is  renewed  for  not 
more  than  nine  months,  exclusive  of  days  of  grace,  after 
the  date  of  such  issue,  renewal,  or  guaranty  thereof,  and 
(3)  aggregates  (together  with  all  other  then  outstand¬ 
ing  notes  and  drafts  of  a  maturity  of  nine  months  or  less, 
exclusive  of  days  of  grace,  as  to  which  such  company 
is  primarily  or  secondarily  liable)  not  more  than  5  per 
centum  of  the  principal  amount  and  par  value  of  the 
other  securities  of  such  company  then  outstanding,  or 
such  greater  per  centum  thereof  as  the  Commission  upon 
application  may  by  order  authorize  as  necessary  or  ap¬ 
propriate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers.  In  the  case  of  securities  having 
no  principal  amount  or  no  par  value,  the  value  for  the 
purposes  of  this  subsection  shall  be  the  fair  market 
value  as  of  the  date  of  issue.  The  Commission  by  rules 
and  regulations  or  order,  subject  to  such  terms  and  con¬ 
ditions  as  it  deems  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  or  consumers,  shall  ex¬ 
empt  from  the  provisions  of  subsection  (a)  the  issue  or 
sale  of  any  security  by  any  subsidiary  company  of  a 
registered  holding  company,  if  the  issue  and  sale  of  such 
security  are  solely  for  the  purpose  of  financing  the  busi¬ 
ness  of  such  subsidiary  company  and  have  been  express¬ 
ly  authorized  by  the  State  commission  of  the  State  in 
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which  such  subsidiary  company  is  organized  and  doing 
business,  or  if  the  issue  and  sale  of  such  security  are 
solely  for  the  purpose  of  financing  the  business  of  such 
subsidiary  company  when  such  subsidiary  company  is 
not  a  holding  company,  a  public-utility  company,  an  in¬ 
vestment  company,  or  a  fiscal  or  financing  agency  of  a 
holding  company,  a  public  utility  company,  or  an  invest¬ 
ment  company.  The  provisions  of  subsection  (a)  shall 
not  apply  to  the  issue,  by  a  registered  holding  company 
or  subsidiary  company  thereof,  of  a  security  issued  pur¬ 
suant  to  the  terms  of  any  security  outstanding  on  Jan¬ 
uary  1,  1935,  giving  the  holder  of  such  outstanding 
security  the  right  to  convert  such  outstanding  security 
into  another  security  of  the  same  issuer  or  of  another 
person,  or  giving  the  right  to  subscribe  to  another  secur¬ 
ity  of  the  same  issuer  or  another  issuer.  Within  ten  days 
after  any  issue,  sale,  renewal,  or  guaranty  exempted 
from  the  application  of  subsection  (a)  by  or  under 
authority  of  this  subsection,  such  holding  company  or 
subsidiary  company  thereof  shall  file  with  the  Commis¬ 
sion  a  certificate  of  notification  in  such  form  and  setting 
forth  such  of  the  information  required  in  a  declaration 
under  section  7  as  the  Commission  may  by  rules  and 
regulations  or  order  prescribe  as  necessary  or  appropri¬ 
ate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers. 


( c )  It  shall  be  unlawful,  by  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce,  or 
otherwise,  for  any  registered  holding  company  or  any 
subsidiary  company  thereof,  directly  or  indirectly, — 

(1)  to  sell  or  offer  for  sale  or  to  cause  to  be 
sold  or  offered  for  sale,  from  house  to  house,  any 
security  of  such  holding  company;  or 

(2)  to  cause  any  officer  or  employee  of  any 
subsidiary  company  of  such  holding  company  to  sell 


19 


Public  Utility  Holding  Company  Act — Sec.  7(a)  and  Sec.  8 


or  cause  to  be  sold  any  security  of  such  holding  com¬ 
pany. 

As  used  in  this  subsection  the  term  “house”  shall  not 
include  an  office  used  for  business  purposes. 


Declarations  by  Registered  Holding  and  Subsidiary 
Companies  in  Respect  of  Security  Transacition 


Sec.  7.  (a)  A  registered  holding  company  or  subsid¬ 
iary  company  thereof  may  file  a  declaration  with  the 
Commission,  regarding  any  of  the  acts  enumerated  in 
subsection  (a)  of  section  6,  in  such  form  as  the  Com¬ 
mission  may  by  rules  and  regulations  prescribe  as  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors  or  consumers.  Such  declaration  shall 
include — 

(1)  such  of  the  information  and  documents 
which  are  required  to  be  filed  in  order  to  register  a 
security  under  section  7  of  the  Securities  Act  of 
1933,  as  amended,  as  the  Commission  may  by  rules 
and  regulations  or  order  prescribe  as  necessary  or 
appropriate  in  the  public  interest  or  for  the  protec¬ 
tion  of  investors  or  consumers;  and 

(2)  such  additional  information,  in  such  form  and 
detail,  and  such  documents  regarding  the  declarant  or 
any  associate  company  thereof,  the  particular  security 
and  compliance  with  such  State  laws  as  may  apply  to 
the  act  in  question  as  the  Commission  may  by  rules  and 
regulations  or  order  prescribe  as  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers. 


#  *  *  *  * 

Acquiring  Interest  in  Electric  and  Gas  Utility 
Companies  Serving  Same  Territory 

Sec.  8  Whenever  a  State  law  prohibits,  or  requires 
approval  or  authorization  of,  the  ownership  or  operation 
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i 

by  a  single  company  of  the  utility  assets  of  an  electric  j 
utility  company  and  a  gas  utility  company  serving  sub-  | 
stantially  the  same  territory,  it  shall  be  unlawful  for  a  j 
registered  holding  company,  or  any  subsidiary  company  i 
thereof,  by  use  of  the  mails  or  any  means  or  instrumen-  j 
tality  of  interstate  commerce,  or  otherwise, — 

i 

(1)  to  take  any  step,  without  the  express  ap¬ 
proval  of  the  State  commission  of  such  State,  which  | 
results  in  its  having  a  direct  or  indirect  interest  in  ! 
an  electric  utility  company  and  a  gas  utility  com-  j 
pany  serving  substantially  the  same  territory;  or  ! 

(2)  if  it  already  has  any  such  interest,  to 
acquire,  without  the  express  approval  of  the  State 
commission,  any  direct  or  indirect  interest  in  an  j 
electric  utility  company  or  gas  utility  company  serv¬ 
ing  substantially  the  same  territory  as  that  served  j 
by  such  companies  in  which  it  already  has  an  in¬ 
terest. 

Acquisition  of  Securities  and  Utility  Assets  and 

Other  Interests 

Sec.  9.  (a)  Unless  the  acquisition  has  been  ap-! 
proved  by  the  Commission  under  section  10,  it  shall  be  j 

unlawful —  ! 

j 

(1)  for  any  registered  holding  company  or  any 

subsidiary  company  thereof,  by  use  of  the  mails  or 
any  means  or  instrumentality  of  interstate  com¬ 
merce,  or  otherwise,  to  acquire,  directly  or  indi¬ 
rectly,  any  securities  or  utility  assets  or  any  other 
interest  in  any  business;  ! 

(2)  for  any  person,  by  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce, 
to  acquire,  directly,  or  indirectly,  any  security  of 
any  public-utility  company,  if  such  person  is  an 
affiliate,  under  clause  (A)  of  paragraph  (11)  of  sub¬ 
section  (a)  of  section  2,  of  such  company  and  of 
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any  other  public  utility  or  holding  company,  or  will 
by  virtue  of  such  acquisition  become  such  an  affi¬ 
liate. 

(b)  Subsection  (a)  shall  not  apply  to — 

(1)  the  acquisition  by  a  public-utility  company 
of  utility  assets  the  acquisition  of  which  has  been 
expressly  authorized  by  a  State  commission;  or 

( 2 )  the  acquisition  by  a  public-utility  company 
of  securities  of  a  subsidiary  public-utility  company 
thereof,  provided  that  both  such  public-utility  com¬ 
panies  and  all  other  public-utility  companies  in  the 
same  holding-company  system  are  organized  in  the 
same  State,  that  the  business  of  each  such  company 
in  such  system  is  substantially  confined  to  such 
State,  and  that  the  acquisition  of  such  securities 
has  been  expressly  authorized  by  the  State  com¬ 
mission  of  such  State. 

(c)  Subsection  (a)  shall  not  apply  to  the  acquisi¬ 
tion  by  a  registered  holding  company,  or  a  subsidiary 
company  thereof,  of — 

(1)  securities  of,  or  securities  the  principal  or 
interest  of  which  is  guaranteed  by,  the  United 
States,  a  State,  or  political  subdivision  of  a  State, 
or  any  agency,  authority,  or  instrumentality  of  any 
one  or  more  of  the  foregoing,  or  any  corporation 
which  is  wholly  owned,  directly  or  indirectly,  by 
any  one  or  more  of  the  foregoing; 

(2)  such  other  readily  marketable  securities, 
within  the  limitation  of  such  amounts,  as  the  Com¬ 
mission  may  by  rules  and  regulations  prescribe  as 
appropriate  for  investment  of  current  funds  and  as 
not  detrimental  to  the  public  interest  or  the  interest 
of  investors  or  consumers;  or 

(3)  such  commercial  paper  and  other  securi¬ 
ties,  within  such  limitations,  as  the  Commission 


22 


Public  Utility  Holding  Company  Act — Sec.  10 

may  by  rules  and  regulations  or  order  prescribe  as 
appropriate  in  the  ordinary  course  of  business  of  a 
registered  holding  company  or  subsidiary  company 
thereof  and  as  not  detrimental  to  the  public  interest 
or  the  interest  of  investors  or  consumers. 

Approval  of  Acquisition  of  Securities  and  Utility 

Assets  and  Other  Interests 

Sec.  10.  (a)  A  person  may  apply  for  approval  of 
the  acquisition  of  securities  or  utility  assets,  or  of  any 
other  interest  in  any  business,  by  filling  an  application 
in  such  form  as  the  Commission  may  by  rules  and  regu¬ 
lations  prescribe  as  necessary  or  appropriate  in  the  pub¬ 
lic  interest  or  for  the  protection  of  investors  and  con¬ 
sumers.  Such  application  shall  include — 

( 1 )  in  the  case  of  the  acquisition  of  securities, 
such  information  and  copies  of  such  documents  as 
the  Commission  may  by  rules  and  regulations  or 
order  prescribe  as  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or 
consumers  in  respect  of — 

(A)  the  security  to  be  acquired,  the  con¬ 
sideration  to  be  paid  therefor,  and  compliance 
with  such  State  laws  as  may  apply  in  respect 
of  the  issue,  sale,  or  acquisition  thereof, 

(B)  the  outstanding  securities  of  the  com¬ 
pany  whose  security  is  to  be  acquired,  the 
terms,  position,  rights,  and  privileges  of  each 
class  and  the  options  in  respect  of  any  such 
securities, 

(C)  the  names  of  all  security  holders  of 
record  (or  otherwise  known  to  the  applicant) 
owning,  holding,  or  controlling  1  per  centum  or 
more  of  any  class  of  security  of  such  company, 
the  officers  and  directors  of  such  company,  and 
their  remuneration,  security  holdings  in,  mate- 
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rial  contracts  with,  and  borrowings  from  such 
company  and  the  offices  or  directorships  held, 
and  securities  owned,  held,  or  controlled,  by 
them  in  other  companies, 

(D)  the  bonus,  profit-sharing  and  voting- 
trust  agreements,  underwriting  arrangements, 
trust  indentures,  mortgages,  and  similar  docu¬ 
ments,  by  whatever  name  known,  of  or  relating 
to  such  company, 

(E)  the  material  contracts,  not  made  in 
the  ordinary  course  of  business,  and  the  serv¬ 
ice,  sales,  and  construction  contracts  of  such 
company, 

(F)  the  securities  owned,  held,  or  con¬ 
trolled,  directly  or  indirectly,  by  such  company, 

(G)  balance  sheets  and  profit  and  loss 
statements  of  such  company  for  not  more  than 
the  five  preceding  fiscal  years,  certified,  if  re¬ 
quired  by  the  rules  and  regulations  of  the  Com¬ 
mission  by  an  independent  public  accountant, 

(H)  any  further  information  regarding 
such  company  and  any  associate  company  or 
affiliate  thereof,  or  its  relations  with  the  appli¬ 
cant  company,  and 

(I)  if  the  applicant  be  not  a  registered 
holding  company,  any  of  the  information  and 
documents  which  may  be  required  under  sec¬ 
tion  5  from  a  registered  holding  company; 

(2)  in  the  case  of  the  acquisition  of  utility 
assets,  such  information  concerning  such  assets,  the 
value  thereof  and  consideration  to  be  paid  therefor, 
the  owner  or  owners  thereof  and  their  relation  to, 
agreements  with,  and  interest  in  the  securities  of, 
the  applicant  or  any  associate  company  thereof  as 
the  Commission  may  by  rules  and  regulations  or 
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order  prescribe  as  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or 
consumers;  and 

i 

(3)  in  the  case  of  the  acquisition  of  any  other  j 
interest  in  any  business,  such  information  concern-  j 
in g  such  business  and  the  interest  to  be  acquired, 
and  the  consideration  to  be  paid,  as  the  Commission  j 
may  by  rules  and  regulations  or  order  prescribe  as  j 
necessary  or  appropriate  in  the  public  interest  or  ; 
for  the  protection  of  investors  or  consumers.  j 

j 

(b)  If  the  requirements  of  subsection  (f )  are  sat-  j 
isfied,  the  Commission  shall  approve  the  acquisition  un-  j 
less  the  Commission  finds  that —  j 

(1)  such  acquisition  will  tend  towards  inter-  j 

locking  relations  or  the  concentration  of  control  of  j 
public-utility  companies,  of  a  kind  or  to  an  extent  ! 
detrimental  to  the  public  interest  or  the  interest  of  j 
investors  or  consumers;  I 

i 

(2)  in  case  of  the  acquisition  of  securities  or  j 
utility  assets,  the  consideration,  including  all  fees, 
commissions,  and  other  remuneration,  to  whomso¬ 
ever  paid,  to  be  given,  directly  or  indirectly,  in  con¬ 
nection  with  such  acquisition  is  not  reasonable  or! 
does  not  bear  a  fair  relation  to  the  sums  invested 
in  or  the  earning  capacity  of  the  utility  assets  to  be 
acquired  or  the  utility  assets  underlying  the  secu¬ 
rities  to  be  acquired ;  or 

( 3 )  such  acquisition  will  unduly  complicate  the 
capital  structure  of  the  holding-company  system  of 
the  applicant  or  will  be  detrimental  to  the  public 
interest  or  the  interest  of  investors  or  consumers 
or  the  proper  functioning  of  such  holding-company 
system. 

The  Commission  may  condition  its  approval  of  the  ac¬ 
quisition  of  securities  of  another  company  upon  such  a 


i 

I 
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fair  offer  to  purchase  such  of  the  other  securities  of  the 
company  whose  security  is  to  be  acquired  as  the  Com¬ 
mission  may  find  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors  or  consumers. 

(c)  Notwithstanding  the  provisions  of  subsection 
(b),  the  Commission  shall  not  approve — 

(1)  an  acquisition  of  securities  or  utility  as¬ 
sets,  or  of  any  other  interest,  which  is  unlawful 
under  the  provisions  of  section  8  or  is  detrimental 
to  the  carrying  out  of  the  provisions  of  section  11; 
or 

(2)  the  acquisition  of  securities  or  utility  as¬ 
sets  of  a  public-utility  or  holding  company  unless 
the  Commission  finds  that  such  acquisition  will 
serve  the  public  interest  by  tending  towards  the 
economical  and  efficient  development  of  an  inte¬ 
grated  public-utility  system.  This  paragraph  shall 
not  apply  to  the  acquisition  of  securities  or  utility 
assets  of  a  public-utility  company  operating  exclu¬ 
sively  outside  the  United  States. 

(d)  Within  such  reasonable  time  after  the  filing 
of  an  application  under  this  section  as  the  Commission 
shall  fix  by  rules  and  regulations  or  order,  the  Commis¬ 
sion  shall  enter  an  order  either  granting  or,  after  notice 
and  opportunity  for  hearing,  denying  approval  of  the 
acquisition  unless  the  applicant  shall  withdraw  its  appli¬ 
cation.  Amendments  to  an  application  may  be  made 
upon  such  terms  and  conditions  as  the  Commission  may 
prescribe. 

(e)  The  Commission,  in  any  order  approving  the 
acquisition  of  securities  or  utility  assets,  may  prescribe 
such  terms  and  conditions  in  respect  of  such  acquisition, 
including  the  price  to  be  paid  for  such  securities  or 
utility  assets,  as  the  Commission  may  find  necessary  or 
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appropriate  in  the  public  interest  or  for  the  protection  | 
of  investors  or  consumers. 

i 

(f )  The  Commission  shall  not  approve  any  acqui-  j 
sition  as  to  which  an  application  is  made  under  this 
section  unless  it  appears  to  the  satisfaction  of  the  Com-  j 
mission  that  such  State  laws  as  may  apply  in  respect  of  j 
such  acquisition  have  been  complied  with,  except  where  j 
the  Commission  finds  that  compliance  with  such  State  j 
laws  would  be  detrimental  to  the  carrying  out  of  the  j 
provisions  of  section  11. 

.  i 

i 

Simplification  of  Holding-Company  Systems 

Sec.  11.  (a)  It  shall  be  the  duty  of  the  Commission 
to  examine  the  corporate  structure  of  every  registered 
holding  company  and  subsidiary  company  thereof,  the 
relationships  among  the  companies  in  the  holding-corn^ 
pany  system  of  every  such  company  and  the  character 
of  the  interests  thereof  and  the  properties  owned  or 
controlled  thereby  to  determine  the  extent  to  which  the 
corporate  structure  of  such  holding-company  system 
and  the  companies  therein  may  be  simplified,  unneces¬ 
sary  complexities  therein  eliminated,  voting  power  fairly 
and  equitably  distributed  among  the  holders  of  securif 
ties  thereof,  and  the  properties  and  business  thereof 
confined  to  those  necessary  or  appropriate  to  the  opera¬ 
tions  of  an  integrated  public-utility  system. 

(b)  It  shall  be  the  duty  of  the  Commission,  as 
soon  as  practicable  after  January  1,  1938: 

(1)  To  require  by  order,  after  notice  and  op¬ 
portunity  for  hearing,  that  each  registered  holding 
company,  and  each  subsidiary  company  thereof, 
shall  take  such  action  as  the  Commission  shall  find 
necessary  to  limit  the  operations  of  the  holding- 
company  system  of  which  such  company  is  a  part 
to  a  single  integrated  public-utility  system,  and  to 
such  other  businesses  as  are  reasonably  incidental, 
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or  economically  necessary  or  appropriate  to  the  op¬ 
erations  of  such  integrated  public-utility  system: 
Provided ,  however,  That  the  Commission  shall  per¬ 
mit  a  registered  holding  company  to  continue  to 
control  one  or  more  additional  integrated  public- 
utility  systems,  if,  after  notice  and  opportunity  for 
hearing,  it  finds  that — 

(A)  Each  of  such  additional  systems  can¬ 
not  be  operated  as  an  independent  system  with¬ 
out  the  loss  of  substantial  economies  which  can 
be  secured  by  the  retention  of  control  by  such 
holding  company  of  such  system; 

(B)  All  of  such  additional  systems  are 
located  in  one  State,  or  in  adjoining  States,  or 
in  a  contiguous  foreign  country;  and 

(C)  The  continued  combination  of  such 
systems  under  the  control  of  such  holding  com¬ 
pany  is  not  so  large  (considering  the  state  of 
the  art  and  the  area  or  region  affected)  as  to 
impair  the  advantages  of  localized  manage¬ 
ment,  efficient  operation,  or  the  effectiveness  of 
regulation. 

The  Commission  may  permit  as  reasonably  inciden¬ 
tal,  or  economically  necessary  or  appropriate  to  the 
operations  of  one  or  more  integrated  public-utility 
systems  the  retention  of  an  interest  in  any  business 
( other  than  the  business  of  a  public-utility  company 
as  such)  which  the  Commission  shall  find  necessary 
or  appropriate  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors  or  consumers  and  not  detrimen- 
tal  to  the  proper  functioning  of  such  system  or 
systems. 

(2)  To  require  by  order,  after  notice  and  op¬ 
portunity  for  hearing,  that  each  registered  holding 
company,  and  each  subsidiary  company  thereof, 
shall  take  such  steps  as  the  Commission  shall  find 
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necessary  to  ensure  that  the  corporate  structure  or 
continued  existence  of  any  company  in  the  holding- 
company  system  does  not  unduly  or  unnecessarily 
complicate  the  structure,  or  unfairly  or  inequitably 
distribute  voting  power  among  security  holders,  of 
such  holding-company  system.  In  carrying  out  the 
provisions  of  this  paragraph  the  Commission  shall 
require  each  registered  holding  company  (and  any 
company  in  the  same  holding-company  system  with 
such  holding  company)  to  take  such  action  as  the 
Commission  shall  find  necessary  in  order  that  such 
holding  company  shall  cease  to  be  a  holding  com¬ 
pany  with  respect  to  each  of  its  subsidiary  com¬ 
panies  which  itself  has  a  subsidiary  company  which 
is  a  holding  company.  Except  for  the  purpose  of 
fairly  and  equitably  distributing  voting  power 
among  the  security  holders  of  puch  company,  noth¬ 
ing  in  this  paragraph  shall  authorize  the  Commis¬ 
sion  to  require  any  change  in  the  corporate  struc¬ 
ture  or  existence  of  any  company  which  is  not  a 
holding  company,  or  of  any  company  whose  princi¬ 
pal  business  is  that  of  a  public-utility  company. 

The  Commission  may  by  order  revoke  or  modify  any 
order  previously  made  under  this  subsection,  if,  after 
notice  and  opportunity  for  hearing,  it  finds  that  the 
conditions  upon  which  the  order  was  predicated  do  not 
exist.  Any  order  made  under  this  subsection  shall  be 
subject  to  judicial  review  as  provided  in  section  24. 

(c)  Any  order  under  subsection  (b)  shall  be  com¬ 
plied  with  within  one  year  from  the  date  of  such  order; 
but  the  Commission  shall,  upon  a  showing  (made  before 
or  after  the  entry  of  such  order)  that  the  applicant  has 
been  or  will  be  unable  in  the  exercise  of  due  diligence 
to  comply  with  such  order  within  such  time,  extend  such 
time  for  an  additional  period  not  exceeding  one  year  if 
it  finds  such  extension  necessary  or  appropriate  in  the 
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public  interest  or  for  the  protection  of  investors  or  con¬ 
sumers. 

*  «  *  *  * 

(e)  In  accordance  with  such  rules  and  regulations 
or  order  as  the  Commission  may  deem  necessary  or  ap¬ 
propriate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers,  any  registered  holding  company 
or  any  subsidiary  company  of  a  registered  holding  com¬ 
pany  may,  at  any  time  after  January  1,  1936,  submit  a 
plan  to  tiie  Commission  for  the  divestment  of  control, 
securities,  or  other  assets,  or  for  other  action  by  such 
company  or  any  subsidiary  company  thereof  for  the 
purpose  of  enabling  such  company  or  any  subsidiary 
company  thereof  to  comply  with  the  provisions  of  sub¬ 
section  (b) .  If,  after  notice  and  apportunity  for  hearing, 
the  Commission  shall  find  such  plan,  as  submitted  or  as 
modified,  necessary  to  effectuate  the  provisions  of  sub¬ 
section  (b)  and  fair  and  equitable  to  the  persons  affected 
by  such  plan,  the  Commission  shall  make  an  order  ap¬ 
proving  such  plan;  and  the  Commission,  at  the  request 
of  the  company,  may  apply  to  a  court,  in  accordance 
with  the  provisions  of  subsection  (f)  of  section  18,  to 
(enforce  and  carry  out  the  terms  and  provisions  of  such 
plan.  If,  upon  any  such  application,  the  court,  after 
notice  and  opportunity  for  hearing,  shall  approve  such 
plan  as  fair  and  equitable  and  as  appropriate  to  effec¬ 
tuate  the  provisions  of  section  11,  the  court  as  a  court 
of  equity  may,  to  such  extent  as  it  deems  necessary  for 
the  purpose  of  carrying  out  the  terms  and  provisions  of 
such  plan,  take  exclusive  jurisdiction  and  possession 
of  the  company  or  companies  and  the  assets  thereof, 
wherever  located;  and  the  court  shall  have  jurisdiction 
to  appoint  a  trustee,  and  the  court  may  constitute  and 
appoint  the  Commission  as  sole  trustee,  to  hold  or  ad¬ 
minister,  under  the  direction  of  the  court  and  in  accord¬ 
ance  with  the  plan  theretofore  approved  by  the  court 
and  the  Commission,  the  assets  so  possessed. 
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Court  Review  of  Orders 

Sec.  24.  (a)  Any  person  or  party  aggrieved  by  an 
order  issued  by  the  Commission  under  this  title  may  | 
obtain  a  review  of  such  order  in  the  circuit  court  of 
appeals  of  the  United  States  within  any  circuit  wherein 
such  person  resides  or  has  his  principal  place  of  business, 
or  in  the  United  States  Court  of  Appeals  for  the  Dis- 
trict  of  Columbia,  by  filing  in  such  court,  within  sixty 
days  after  the  entry  of  such  order,  a  written  petition  j 
praying  that  the  order  of  the  Commission  be  modified  j 
or  set  aside  in  whole  or  in  part.  A  copy  of  such  petition  j 
shall  be  forthwith  served  upon  any  member  of  the  Com-  j 
mission,  or  upon  any  officer  thereof  designated  by  the  j 
Commission  for  that  purpose,  and  thereupon  the  Com-  j 
mission  shall  certify  and  file  in  the  court  a  transcript  of  j 
the  record  upon  which  the  order  complained  of  was  j 
entered.  Upon  the  filing  of  such  transcript  such  court  j 
shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  j 
aside  such  order,  in  whole  or  in  part.  No  objection  to  the  ! 
order  of  the  Commission  shall  be  considered  by  the  court  j 
unless  such  objection  shall  have  been  urged  before  the  j 
Commission  or  unless  there  were  reasonable  grounds  for 
failure  so  to  do.  The  findings  of  the  Commission  as  to 
the  facts,  if  supported  by  substantial  evidence,  shall  be  ; 
conclusive.  If  application  is  made  to  the  court  for  leave  i 
to  adduce  additional  evidence,  and  it  is  shown  to  the  | 
satisfaction  of  the  court  that  such  additional  evidence  j 
is  material  and  that  there  were  reasonable  grounds  for  j 
failure  to  adduce  such  evidence  in  the  proceeding  before 
the  Commission,  the  court  may  order  such  additional  ! 
evidence  to  be  taken  before  the  Commission  and  to  be j 
adduced  upon  the  hearing  in  such  manner  and  upon  such 
terms  and  conditions  as  to  the  court  may  seem  proper,  j 
The  Commission  may  modify  its  findings  as  to  the  facts 
by  reason  of  the  additional  evidence  so  taken,  and  it 
shall  file  with  the  court  such  modified  or  new  findings, 
which,  if  supported  by  substantial  evidence,  shall  be  con- 
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elusive,  and  its  recommendation,  if  any,  for  the  modifi¬ 
cation  or  setting  aside  of  the  original  order.  The  judg¬ 
ment  and  decree  of  the  court  affirming,  modifying,  or 
setting  aside,  in  whole  or  in  part,  any  such  order  of  the 
Commission  shall  be  final,  subject  to  review  by  the 
Supreme  Court  of  the  United  States  upon  certiorari  or 
certification  as  provided  in  sections  239  and  240  of  the 
Judicial  Code,  as  amended  (U.  S.  C.,  title  28,  secs.  346 
and  347). 

/ 

(b)  The  commencement  of  proceedings  under  sub¬ 
section  (a)  shall  not,  unless  specifically  ordered  by  the 
court,  operate  as  a  stay  of  the  Commission's  order. 

*  *  *  *  * 

Study  of  Public-Utility  and  Investment  Companies 

Sec.  30.  The  Commission  is  authorized  and  directed 
to  make  studies  and  investigations  of  public-utility  com¬ 
panies,  the  territories  served  or  which  can  be  served  by 
public-utility  companies,  and  the  manner  in  which  the 
same  are  or  can  be  served,  to  determine  the  sizes,  types, 
and  locations  of  public-utility  companies  which  do  or 
can  operate  most  economically  and  efficiently  in  the 
public  interest,  in  the  interest  of  investors  and  con¬ 
sumers,  and  in  furtherance  of  a  wider  and  more  economi¬ 
cal  use  of  gas  and  electric  energy;  upon  the  basis  of  such 
investigations  and  studies  the  Commission  shall  make 
public  from  time  to  time  its  recommendations  as  to  the 
type  and  size  of  geographically  and  economically  inte¬ 
grated  public-utility  systems  which,  having  regard  for 
the  nature  and  character  of  the  locality  served,  can  best 
promote  and  harmonize  the  interests  of  the  public,  the 
investor,  and  the  consumer.  The  Commission  is  author¬ 
ized  and  directed  to  make  a  study  of  the  functions  and 
activities  of  investment  trusts  and  investment  compa¬ 
nies,  the  corporate  structures,  and  investment  policies 
of  such  trusts  and  companies,  the  influence  exerted  by 
such  trusts  and  companies  upon  companies  in  which 
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they  are  interested,  and  the  influence  exerted  by  inter-  j 
ests  affiliated  with  the  management  of  such  trusts  and 
companies  upon  their  investment  policies,  and  to  report 
the  results  of  its  study  and  its  recommendations  to  the 
Congress  on  or  before  January  4,  1937. 


Short  Title 

Sec.  33.  This  title  may  be  cited  as  the  “Public  Util¬ 
ity  Holding  Company  Act  of  1935”. 


DL  Administrative  Procedure  Act,  Act  of  June  11, 
1946,  60  Stat.  237;  U.S.C.  Title  5,  §  1001  et  seq. 


l 

i 
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An  Act  To  improve  the  administration  of  justice  by  j 
prescribing  fair  administrative  procedure. 

Be  it  enacted  by  the  Senate  and  House  of  Represent¬ 
atives  of  the  United  States  of  America  in  Congress  as¬ 
sembled, 

TITLE 

Sec.  1.  This  Act  may  be  cited  as  the  “Administra¬ 
tive  Procedure  Act”. 


DEFINITIONS 

Sec.  2.  As  used  in  this  Act —  j 

(a)  Agency  —  “Agency”  means  each  authority 
(whether  or  not  within  or  subject  to  review  by  another 
agency)  of  the  Government  of  the  United  States  other 
than  Congress,  the  courts,  or  the  governments  of  the 
possessions,  Territories,  or  the  District  of  Columbia. 
Nothing  in  this  Act  shall  be  construed  to  repeal  delega¬ 
tions  of  authority  as  provided  by  law.  Except  as  to  the 
requirements  of  section  3,  there  shall  be  excluded  from 
the  operation  of  this  Act  (1)  agencies  composed  of 
representatives  of  the  parties  or  of  representatives  of 
organizations  of  the  parties  to  the  disputes  determined 
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by  them,  (2)  courts  martial  and  military  commissions, 
(3)  military  or  naval  authority  exercised  in  the  field  in 
time  of  war  or  in  occupied  territory,  or  (4)  functions 
which  by  law  expire  on  the  termination  of  present  hos¬ 
tilities,  within  any  fixed  period  thereafter,  or  before 
July  1, 1947,  and  the  functions  conferred  by  the  follow¬ 
ing  statutes:  Selective  Training  and  Service  Act  of 
1940;  Contract  Settlement  Act  of  1944;  Surplus  Prop¬ 
erty  Act  of  1944. 

*  *  *  *  * 

(c)  Rule  and  Rule  Making. — “Rule”  means  the 
whole  or  any  part  of  any  agency  statement  of  general 
or  particular  applicability  and  future  effect  designed  to 
implement,  interpret,  or  prescribe  law  or  policy  or  to 
describe  the  organization,  procedure,  or  practice  require¬ 
ments  of  any  agency  and  includes  the  approval  or  pre¬ 
scription  for  the  future  of  rates,  wages,  corporate  or 
financial  structures  or  reorganizations  thereof,  prices, 
facilities,  appliances,  services  or  allowances  therefor  or 
of  valuations,  costs,  or  accounting,  or  practices  bearing 
upon  any  of  the  foregoing.  “Rule  making”  means  agency 
process  for  the  formulation,  amendment,  or  repeal  of  a 
rule. 

( d )  Order  and  Adjudication. — “Order”  means  the 
whole  or  any  part  of  the  final  disposition  (whether  af¬ 
firmative,  negative,  injunctive,  or  declaratory  in  form) 
of  any  agency  in  any  matter  other  than  rule  making  but 
including  licensing.  “Adjudication”  means  agency  proc¬ 
ess  for  the  formulation  of  an  order. 

***** 

(f)  Sanction  and  Relief.  —  “Sanction”  includes 
the  whole  or  part  of  any  agency  (1)  prohibition,  re¬ 
quirement,  limitation,  or  other  condition  affecting  the 
freedom  of  any  person;  (2)  withholding  of  relief;  (3) 
imposition  of  any  form  of  penalty  or  fine;  (4)  destruc¬ 
tion,  taking,  seizure,  or  withholding  of  property;  (5) 
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assessment  of  damages,  reimbursement,  restitution, 
compensation,  costs,  charges,  or  fees;  (6)  requirement, 
revocation,  or  suspension  of  a  license;  or  (7)  taking  of  j 
other  compulsory  or  restrictive  action.  “Relief”  includes  j 
the  whole  or  part  of  any  agency  (1)  grant  of  money,  j 
assistance,  license,  authority,  exemption,  exception,  priv-  j 
ilege,  or  remedy;  (2)  recognition  of  any  claim,  right,  j 
immunity,  privilege,  exemption,  or  exception;  or  (3)  j 
taking  of  any  other  action  upon  the  application  or  peti-  j 
tion  of,  and  beneficial  to  any  person. 

j 

(g)  Agency  Proceeding  and  Action.  —  “Agency  | 
proceeding”  means  any  agency  process  as  defined  in  sub-  j 
sections  (c),.  (d),  and  (e)  of  this  section.  “Agency 
action”  includes  the  whole  or  part  of  every  agency  rule,  j 
order,  license,  sanction,  relief,  or  the  equivalent  or  denial 
thereof,  or  failure  to  act.  j 

*  »  *  »  * 

i 

i 

ADJUDICATION  j 

Sec.  5.  In  every  case  of  adjudication  required  by  \ 
statute  to  be  determined  on  the  record  after  opportunity  j 
for  an  agency  hearing,  except  to  the  extent  that  there 
is  involved  (1)  any  matter  subject  to  a  subsequent  trial1 
of  the  law  and  the  facts  de  novo  in  any  court;  (2)  the 
selection  or  tenure  of  an  officer  or  employee  of  the  United 
States  other  than  examiners  appointed  pursuant  to  sec¬ 
tion  11;  (3)  proceedings  in  which  decisions  rest  solely 
on  inspections,  tests,  or  elections;  (4)  the  conduct  of 
military,  naval,  or  foreign-affairs  functions;  (5)  cases 
in  which  an  agency  is  acting  as  an  agent  for  a  court;  and 
(6)  the  certification  of  employee  representatives — 

(a)  Notice.  —  Persons  entitled  to  notice  of  an 
agency  hearing  shall  be  timely  informed  of  (1)  the  time; 
place,  and  nature  thereof;  (2)  the  legal  authority  and 
jurisdiction  under  which  the  hearing  is  to  be  held;  and  . 
(3)  the  matters  of  fact  and  law  asserted.  In  instances  ih 


j 

\ 
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which  private  persons  are  the  moving  parties,  other 
parties  to  the  proceeding  shall  give  prompt  notice  of 
issues  controverted  in  fact  or  law;  and  in  other  in¬ 
stances  agencies  may  by  rule  require  responsive  plead¬ 
ing.  In  fixing  the  times  and  places  for  hearings,  due 
regard  shall  be  had  for  the  convenience  and  necessity 
of  the  parties  or  their  representatives. 

(b)  Procedure. — The  agency  shall  afford  all  in¬ 
terested  parties  opportunity  for  (1)  the  submission  and 
consideration  of  facts,  argument,  offers  of  settlement, 
or  proposals  of  adjustment  where  time,  the  nature  of 
the  proceeding,  and  the  public  interest  permit,  and  (2) 
to  the  extent  that  the  parties  are  unable  so  to  determine 
any  controversy  by  consent,  hearing,  and  decision  upon 
notice  and  in  conformity  with  sections  7  and  8. 

(c)  Separation  of  Functions. — The  same  officers 
who  preside  at  the  reception  of  evidence  pursuant  to 
section  7  shall  make  the  recommended  decision  or  initial 
decision  required  by  section  8  except  where  such  officers 
become  unavailable  to  the  agency.  Save  to  the  extent 
required  for  the  disposition  of  ex  parte  matters  as  au¬ 
thorized  by  law,  no  such  officer  shall  consult  any  person 
or  party  on  any  fact  in  issue  unless  upon  notice  and  op¬ 
portunity  for  all  parties  to  participate;  nor  shall  such 
officer  be  responsible  to  or  subject  to  the  supervision  or 
direction  of  any  officer,  employee,  or  agent  engaged  in 
the  performance  of  investigative  or  prosecuting  func¬ 
tions  for  any  agency.  No  officer,  employee,  or  agent  en¬ 
gaged  in  the  performance  of  investigative  or  prosecuting 
functions  for  any  agency  in  any  case  shall,  in  that  or  a 
factually  related  case,  participate  or  advise  in  the  deci¬ 
sion,  recommended  decision,  or  agency  review  pursuant 
to  section  8  except  as  witness  or  counsel  in  public  pro¬ 
ceedings.  This  subsection  shall  not  apply  in  determining 

•  applications  for  initial  licenses  or  to  proceedings  involv¬ 
ing  the  validity  or  application  of  rates,  facilities,  or 
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practices  of  public  utilities  or  carriers ;  nor  shall  it  be ! 
applicable  in  any  manner  to  the  agency  or  any  member ; 
or  members  of  the  body  comprising  the  agency. 

i 

( d )  Declaratory  Orders. — The  agency  is  author¬ 
ized  in  its  sound  discretion,  with  like  effect  as  in  the  j 
case  of  other  orders,  to  issue  a  declaratory  order  to  ! 
terminate  a  controversy  or  remove  uncertainty. 

I 

i 

***** 

HEARINGS 

Sec.  7.  In  hearings  which  section  4  or  5  requires! 
to  be  conducted  pursuant  to  this  section — 

(a)  Presiding  Officers. — There  shall  preside  at| 
the  taking  of  evidence  (1)  the  agency,  (2)  one  or  morel 
members  of  the  body  which  comprises  the  agency,  or| 
(3)  one  or  more  examiners  appointed  as  provided  ini 
this  Act;  but  nothing  in  this  Act  shall  be  deemed  to 
supersede  the  conduct  of  specified  classes  of  proceedings 
in  whole  or  part  by  or  before  boards  or  other  officers 
specially  provided  for  by  or  designated  pursuant  to  stat¬ 
ute.  The  functions  of  all  presiding  officers  and  of  officers 
participating  in  decisions  in  conformity  with  section  8 
shall  be  conducted  in  an  impartial  manner.  Any  such 
officer  may  at  any  time  withdraw  if  he  deems  himself 
disqualified;  and,  upon  the  filing  in  good  faith  of  a  timely 
and  sufficient  affidavit  of  personal  bias  or  disqualifica¬ 
tion  of  any  such  officer,  the  agency  shall  determine  the 
matter  as  a  part  of  the  record  and  decision  in  the  case. 

(b)  Hearing  Powers. — Officers  presiding  at  hear¬ 
ings  shall  have  authority,  subject  to  the  published  rules 
of  the  agency  and  within  its  powers,  to  (1)  administer 
oaths  and  affirmations,  (2)  issue  subpenas  authorized 
bylaw,  (3)  rule  upon  offers  of  proof  and  receive  relevant 
evidence,  (4)  take  or  cause  depositions  to  be  taken  when¬ 
ever  the  ends  of  justice  would  be  served  thereby,  (5) 
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regulate  the  course  of  the  hearing,  (6)  hold  conferences 
for  the  settlement  or  simplification  of  the  issues  by  con¬ 
sent  of  the  parties,  (7)  dispose  of  procedural  requests 
or  similar  matters,  (8)  make  decisions  or  recommend 
decisions  in  conformity  with  section  8,  and  (9)  take  any 
other  action  authorized  by  agency  rule  consistent  with 
this  Act. 

(c)  Evidence. — Except  as  statutes  otherwise  pro¬ 
vide,  the  proponent  of  a  rule  or  order  shall  have  the 
burden  of  proof.  Any  oral  or  documentary  evidence  may 
be  received,  but  every  agency  shall  as  a  matter  of  policy 
provide  for  the  exclusion  of  irrelevant,  immaterial,  or 
unduly  repetitious  evidence  and  no  sanction  shall  be  im¬ 
posed  or  rule  or  order  be  issued  except  upon  considera¬ 
tion  of  the  whole  record  or  such  portions  thereof  as  may 
be  cited  by  any  party  and  as  supported  by  and  in  accord¬ 
ance  with  the  reliable,  probative,  and  substantial  evi¬ 
dence.  Every  party  shall  have  the  right  to  present  his 
case  or  defense  by  oral  or  documentary  evidence,  to  sub¬ 
mit  rebuttal  evidence,  and  to  conduct  such  cross-exami¬ 
nation  as  may  be  required  for  a  full  and  true  disclosure 
of  the  facts.  In  rule  making  or  determining  claims  for 
money  or  benefits  or  applications  for  initial  licenses  any 
agency  may,  where  the  interest  of  any  party  will  not 
be  prejudiced  thereby,  adopt  procedures  for  the  sub¬ 
mission  of  all  or  part  of  the  evidence  in  written  form. 

,  / 

(d)  Record. — The  transcript  of  testimony  and  ex¬ 
hibits,  together  with  all  papers  and  requests  filed  in  the 
proceeding,  shall  constitute  the  exclusive  record  for  de¬ 
cision  in  accordance  with  section  8  and,  upon  payment 
of  lawfully  prescribed  costs,  shall  be  made  available  to 
the  parties.  Where  any  agency  decision  rests  on  official 
notice  of  a  material  fact  not  appearing  in  the  evidence 
in  the  record,  any  party  shall  on  timely  request  be  af¬ 
forded  an  opportunity  to  show  the  contrary. 
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DECISIONS 

Sec.  8.  In  cases  in  which  a  hearing  is  required  to  j 
be  conducted  in  conformity  with  section  7 — 

(a)  Action  by  Subordinates. — In  cases  in  which  j 
the  agency  has  not  presided  at  the  reception  of  the 
evidence,  the  officer  who  presided  (or,  in  cases  not  sub-  ! 
ject  to  subsection  (c)  of  section  5,  any  other  officer  or  j 
officers  qualified  to  preside  at  hearings  pursuant  to  sec- j 
tion  7)  shall  initially  decide  the  case  or  the  agency  shall 
require  (in  specific  cases  or  by  general  rule)  the  entire  i 
record  to  be  certified  to  it  for  initial  decision.  Whenever 
such  officers  make  the  initial  decision  and  in  the  absence 
of  either  an  appeal  to  the  agency  or  review  upon  motion  j 
of  the  agency  within  time  provided  by  rule,  such  decision 
shall  without  further  proceedings  then  become  the  de-| 
cision  of  the  agency.  On  appeal  from  or  review  of  the 
initial  decisions  of  such  officers  the  agency  shall,  except  j 
as  it  may  limit  the  issues  upon  notice  or  by  rule,  have! 
all  the  powers  which  it  would  have  in  making  the  initial! 
decision.  Whenever  the  agency  makes  the  initial  decision 
without  having  presided  at  the  reception  of  the  evidence, 
such  officers  shall  first  recommend  a  decision  except  that 
in  rule  making  or  determining  applications  for  initial 
licenses  ( 1 )  in  lieu  thereof  the  agency  may  issue  a  ten¬ 
tative  decision  or  any  of  its  responsible  officers  may! 
recommend  a  decision  or  (2)  any  such  procedure  may 
be  omitted  in  any  case  in  which  the  agency  finds  upon  the 
record  that  due  and  timely  execution  of  its  function  im-| 
peratively  and  unavoidably  so  requires. 

(b)  Submittals  and  Decisions.  —  Prior  to  each 
recommended,  initial,  or  tentative  decision,  or  decision 
upon  agency  review  of  the  decision  of  subordinate  offi¬ 
cers  the  parties  shall  be  afforded  a  reasonable  opportu¬ 
nity  to  submit  for  the  consideration  of  the  officers  par¬ 
ticipating  in  such  decisions  (1)  proposed  findings  and 
conclusions,  or  (2)  exceptions  to  the  decisions  or  rec- 
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ommended  decisions  of  subordinate  officers  or  to  tenta¬ 
tive  agency  decisions,  and  (3)  supporting  reasons  for 
such  exceptions  or  proposed  findings  or  conclusions.  The 
record  shall  show  the  ruling  upon  each  such  finding, 
conclusion,  or  exception  presented.  All  decisions  (includ¬ 
ing  initial,  recommended,  or  tentative  decisions)  shall 
become  a  part  of  the  record  and  include  a  statement  of 
(1)  findings  and  conclusions,  as  well  as  the  reasons  or 
basis  therefor,  upon  all  the  material  issues  of  fact,  law, 
or  discretion  presented  on  the  record;  and  (2)  the  ap¬ 
propriate  rule,  order,  sanction,  relief,  or  denial  thereof. 


JUDICIAL  REVIEW 

Sec.  10.  Except  so  far  as  (1)  statutes  preclude 
judicial  review  or  (2)  agency  action  is  by  law  com¬ 
mitted  to  agency  discretion — 

(a)  Right  of  Review. — Any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely  af¬ 
fected  or  aggrieved  by  such  action  within  the  meaning 
of  any  relevant  statute,  shall  be  entitled  to  judicial 
review  thereof. 

(b)  Form  and  Venue  of  Action. — The  form  of 
proceeding  for  judicial  review  shall  be  any  special  statu¬ 
tory  review  proceeding  relevant  to  the  subject  matter 
in  any  court  specified  by  statute  or,  in  the  absence  or 
inadequacy  thereof,  any  applicable  form  of  legal  action 
(including  actions  for  declaratory  judgments  or  writs 
of  prohibitory  or  mandatory  injunction  or  habeas  cor¬ 
pus)  in  any  court  of  competent  jurisdiction.  Agency 
action  shall  be  subject  to  judicial  review  in  civil  or  crimi¬ 
nal  proceedings  for  judicial  enforcement  except  to  the 
extent  that  prior,  adequate,  and  exclusive  opportunity 
for  such  review  is  provided  by  law. 

( c )  Review  able  Acts. — Every  agency  action  made 
re  viewable  by  statute  and  every  final  agency  action  for 
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which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary, 
procedural,  or  intermediate  agency  action  or  ruling  not  j 
directly  reviewable  shall  be  subject  to  review  upon  the  j 
review  of  the  final  agency  action.  Except  as  otherwise  j 
expressly  required  by  statute,  agency  action  otherwise  j 
final  shall  be  final  for  the  purposes  of  this  subsection  j 
whether  or  not  there  has  been  presented  or  determined 
any  application  for  a  declaratory  order,  for  any  form  j 
of  reconsideration,  or  (unless  the  agency  otherwise  re-  j 
quires  by  rule  and  provides  that  the  action  meanwhile 
shall  be  inoperative)  for  an  appeal  to  superior  agency! 
authority. 

! 

( d )  Interim  Relief. — Pending  judicial  review  any  j 
agency  is  authorized,  where  it  finds  that  justice  so  re-i 
quires,  to  postpone  the  effective  date  of  any  action  taken  ! 
by  it.  Upon  such  conditions  as  may  be  required  and  to; 
the  extent  necessary  to  prevent  irreparable  injury,  every 
reviewing  court  (including  every  court  to  which  a  case 
may  be  taken  on  appeal  from  or  upon  application  for 
certiorari  or  other  writ  to  a  reviewing  court)  is  author¬ 
ized  to  issue  all  necessary  and  appropriate  process  to 
postpone  the  effective  date  of  any  agency  action  or  to 
preserve  status  or  rights  pending  conclusion  of  the 
review  proceedings. 

( e )  Scope  of  Review. — So  far  as  necessary  to  de¬ 
cision  and  where  presented  the  reviewing  court  shall 
decide  all  relevant  questions  of  law,  interpret  constitu¬ 
tional  and  statutory  provisions,  and  determine  the  mean¬ 
ing  or  applicability  of  the  terms  of  any  agency  action. 
It  shall  (A)  compel  agency  action  unlawfully  withheld 
or  unreasonably  delayed;  and  (B)  hold  unlawful  and 
set  aside  agency  action,  findings,  and  conclusions  found 
to  be  (1)  arbitrary,  capricious,  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  law;  (2)  contrary 
to  constitutional  right,  power,  privilege,  or  immunity; 
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(3)  in  excess  of  statutory  jurisdiction,  authority,  or 
limitations,  or  short  of  statutory  right;  (4)  without 
observance  of  procedure  required  by  law;  (5)  unsup¬ 
ported  by  substantial  evidence  in  any  case  subject  to 
the  requirements  of  sections  7  and  8  or  otherwise  re¬ 
viewed  on  the  record  of  an  agency  hearing  provided  by 
statute;  or  (6)  unwarranted  by  the  facts  to  the  extent 
that  the  facts  are  subject  to  trial  de  novo  by  the  review¬ 
ing  court.  In  making  the  foregoing  determinations  the 
court  shall  review  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party,  and  due  account 
shall  be  taken  of  the  rule  of  prejudicial  error. 


CONSTRUCTION  AND  EFFECT 

Sec.  12.  Nothing  in  this  Act  shall  be  held  to  dimin¬ 
ish  the  constitutional  rights  of  any  person  or  to  limit 
or  repeal  additional  requirements  imposed  by  statute 
or  otherwise  recognized  by  law.  Except  as  otherwise 
required  by  law,  all  requirements  or  privileges  relating 
to  evidence  or  procedure  shall  apply  equally  to  agencies 
and  persons.  If  any  provision  of  this  Act  or  the  applica¬ 
tion  thereof  is  held  invalid,  the  remainder  of  this  Act 
or  other  applications  of  such  provision  shall  not  be  af¬ 
fected.  Every  agency  is  granted  all  authority  necessary 
to  comply  with  the  requirements  of  this  Act  through 
the  issuance  of  rules  or  otherwise.  No  subsequent  legis¬ 
lation  shall  be  held  to  supersede  or  modify  the  provisions 
of  this  Act  except  to  the  extent  that  such  legislation  - 
shall  do  so  expressly.  This  Act  shall  take  effect  three 
months  after  its  approval  except  that  sections  7  and  8 
shall  take  effect  six  months  after  such  approval,  the 
requirement  of  the  selection  of  examiners  pursuant  to 
section  11  shall  not  become  effective  until  one  year  after 
such  approval,  and  no  procedural  requirement  shall  be 
mandatory  as  to  any  agency  proceeding  initiated  prior 
to  the  effective  date  of  such  requirement. 
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PART  2 


STATEMENT  OF  THE  SCOPE  AND  NATURE 
OF  THE  WORK  PERFORMED  BY  EACH  OF 
THE  GENERAL  DEPARTMENTS  OF  THE 
PHILADELPHIA  COMPANY  SYSTEM 


Accounting  Department — Accounting  matters  gen-  j 
erally,  including  maintenance  of  corporate  books  and  I 
supporting  ledgers;  recording  of  receipts  and  disburse-  j 
ments;  reading  of  electric,  gas  and  steam  meters;  cus-  i 
tomer  billing  and  accounting;  administration  of  pay 
rolls,  pay  checks  and  annuity  and  pension  records; 
preparation  of  accounts  payable  vouchers;  maintenance j 
of  continuing  property  records  as  required  by  systems  j 
of  accounts  prescribed  by  regulatory  bodies  including  j 
reclassification  of  accounts;  preparation  of  tax  returns; 
preparation  of  statistical  information,  including  annual  j 
reports  and  reports  to  regulatory  bodies;  and  many  ! 
other  related  matters  ( P.  Ex.  40, 2353a-2355a ) . 

i 

i 

Adjustment  Department  —  Investigation  of  negli¬ 
gence  or  damage  cases;  adjustment  of  claims  arising 
from  such  cases;  and  handling  of  litigation,  where 
claims  cannot  be  amicably  adjusted.  The  actual  trial  of 
such  cases  is  conducted  by  outside  attorneys  engaged 
for  the  purpose  by  the  department  and  not  by  any  per¬ 
son  identified  with  the  department  (P.  Ex.  40,  2352a; 
P.  Ex.  65-2,  Pet.  Ex.  VoL  n,  P.  876). 


Advertising  Department — Handles  advertising  and 
publicity;  and  prepares  and  supervises  the  publication  of 
a  monthly  employee  magazine  called  “Public  Service.,, 
The  department  personnel  renders  occasional  advertis¬ 
ing  and  publicity  assistance  to  philanthropic,  trade  and 
other  outside  organizations  not  directly  connected  with 
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companies  in  the  Philadelphia  Company  system  (P.  Ex. 
40,  2358a;  P.  Ex.  65-2,  Pet.  Ex.  Vol.  n,  P.  888). 

Law  Department — Legal  matters  of  every  character 
and  description,  other  than  negligence  or  damage  cases 
and  certain  tax  matters.  Through  its  Real  Estate  Di¬ 
vision,  the  Department  also  handles  the  purchase,  lease 
and  sale  of  real  estate;  the  supervision  and  maintenance 
of  real  estate  other  than  operating  property;  the  hand¬ 
ling  of  real  estate  taxes;  the  placement  of  insurance 
on  property  of  all  kinds;  and  the  transaction  of  other 
matters  of  a  real  estate  nature  (P.  Ex.  40,  2357a;  P.  Ex. 
65-2,  Pet  Ex.  VoL  n,  P.  892) . 

Personnel  Department  —  Employment,  education 
and  training  of  employees;  labor  relations  matters;  com¬ 
pilation  and  maintenance  of  employees’  service  records; 
handling  of  group  insurance,  group  annuities,  pensions, 
workmen’s  compensation  and  relief  allowances  in  re¬ 
spect  to  employees;  promotion  of  safety  and  furnishing 
of  medical  and  dental  attention  to  employees;  and  ad¬ 
vancement  of  employee  industrial  and  public  relations 
(P.  Ex.  40,  2357a;  P.  Ex.  65-2,  Pet  Ex.  VoL  n,  P.  898). 

Purchasing  Department  (Including  Stores  Di¬ 
vision) — Purchase  of  materials,  supplies  and  equip¬ 
ment;  inspection,  storage  and  delivery  from  stock  of 
new  materials,  supplies  and  equipment;  and  disposal  of 
scrap  and  used  materials,  supplies  and  equipment  (P. 
Ex.  40,  2358a;  P.  Ex.  65-2,  Pet  Ex.  VoL  n,  P.  904,  908) . 

Sales  and  Service  Department  (Rate  Division  and 
Retail  Service  Divisions  Only)  —  Preparation  of  rate 
schedules,  analyses,  statistics  and  forecasts;  mainte¬ 
nance,  filing  and  publication  of  rate  reports  as  required 
by  regulatory  bodies;  customer  service  matters  gener¬ 
ally  affecting  residential  and  small  commercial  custo¬ 
mers,  including  applications  for  and  cancellation  of  serv¬ 
ice,  handling  of  inquiries  and  complaints,  and  turning  on 
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and  off  service  when  customers  move  (P.  Ex.  65-2,  Pet. 
Ex.  Vol.  II,  P.955). 

Secretary’s  Department — In  respect  to  companies 
other  than  the  Trustees  of  Pittsburgh  Railways  Com¬ 
pany  and  Pittsburgh  Motor  Coach  Company,  such  duties 
as  ordinarily  pertain  to  the  positions  of  Secretary  and 
Assistant  Secretary,  as  for  example,  holding  of  direc¬ 
tors’  and  stockholders’  meetings,  keeping  of  minutes  of 
such  meetings,  attestation  of  contracts  and  other  instru¬ 
ments,  safekeeping  of  contracts,  agreements  of  sale  and 
consolidation  and  merger,  franchises,  charters  and  other 
documents  and  records,  and  supplying  information  in  re¬ 
spect  thereto.  In  respect  to  the  Trustees  of  Pittsburgh 
Railways  Company  and  the  Trustees  of  Motor  Coach, 
safekeeping  of  documents  and  records  and  supplying 
information  with  respect  thereto.  The  photostat  division 
makes  photostat  copies  of  documents,  records  and 
papers,  and  the  mail  division  maintains  a  central  mail 
collection  and  delivery  service  (P.  Ex.  40,  2356a). 

Telephone  Department — Maintenance  and  operation 
of  an  extensive  private  telephone  and  electrical  commu¬ 
nication  system,  together  with  connections  with  public 
telephone  facilities  and  other  privately  owned  lines ;  and 
general  administration  and  supervision  of  telephone 
service  (P.  Ex.  40,  2359a;  P.  Ex.  65-2,  Pet.  Ex.  VoL  n, 
P.920). 

Treasury  Department — Performance  of  duties  com¬ 
monly  pertaining  to  the  positions  of  Treasurer  and  As¬ 
sistant  Treasurer;  maintenance  of  cash  books,  handling 
of  moneys  received  from  all  sources,  registering  of 
vouchers  issued  for  disbursement  of  moneys,  mainte¬ 
nance  of  auxiliary  control  records  for  bank  accounts; 
acceptance  of  payment  of  customers’  accounts  by  mail 
and  at  tellers’  windows;  sale  of  street  and  motor  coach 
tickets,  tokens  and  pieces;  collection  of  delinquent  ac- 
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counts;  disbursement  of  semi-monthly  pay  rolls  and 
general  office  pay  rolls  of  monthly  rated  employees; 
maintenance  of  stock  records;  stock  transfers;  collec¬ 
tion  and  deposit  of  daily  transportation  receipts;  and 
other  related  matters  (P.  Ex.  40, 2355a;  P.  Ex.  65-2,  Pet. 
Ex.  VoLn,  P.933). 
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PART  3 

SUMMARY  AND  ANALYSIS  OF  THE  EXHIBITS  AND  j 
TESTIMONY  OF  PAUL  B.  COFFMAN,  RELATING 
TO  THE  AMOUNT  OF  ECONOMIES  LOST 
BY  THE  ELIMINATION  OF  THE 

GENERAL  DEPARTMENTS.  j 

i 

L  Foreword 

Throughout  this  Part  3  of  Petitioners*  Appendix,  j 
certain  abbreviations  have  been  used  in  accordance  with  | 
the  list  of  defined  terms  set  out  in  the  forepart  of  the 
Brief  for  Philadelphia  Company,  et  aL,  Petitioners,  at 
No.  9961. 

H.  Nature  and  Scope  of  Coffman’s  Assignment 
Early  in  January,  1947,  Paul  B.  Coffman,  an  expert 
witness  for  Petitioners,  was  engaged  by  the  Petitioners 
to  make  a  study  to  determine  whether  and  to  what  ex¬ 
tent  economies  would  be  lost  in  the  event  that  the  Phila¬ 
delphia  Company  holding  company  system  were  split 
up  in  the  manner  contemplated  by  the  notices  and  orders 
of  the  Commission  in  these  proceedings  (626a).  His  as¬ 
signment  was  to  make  an  independent  investigation  of 
this  subject,  to  go  about  the  work  as  he  saw  fit  and  to 
arrive  at  his  own  conclusions  in  his  own  way  ( 924a,  925a, 
942a,  1716a).  j 

Coffman  undertook  his  study  upon  the  basic  premise 
that  the  loss  of  economies  to  be  determined  was  the  loss 
thereof  which  would  be  caused  by  a  split-up  or  a  segre¬ 
gation  of  the  companies  in  the  Philadelphia  system  into 
the  following  groups: 

i 

(1)  the  Electric  Group,  to  consist  of  Duquesne, 

Steam  Heating  and  Cheswick  and  Harmar,  j 

(2)  the  Gas  Group,  to  consist  of  Equitable  Gas, 
Pittsburgh  and  West  Virginia,  Kentucky-West  Vir¬ 
ginia,  Philadelphia  Oil  and  Finleyville, 
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(3)  the  Transportation  Group,  to  consist  of 
Pittsburgh  Railways  and  its  underlier  companies 
and  Motor  Coach,  and 

(4)  the  Auxiliary  Group,  to  consist  of  Equi¬ 
table  Real  Estate  (1890a,  2112a-2118a,  924a,  925a, 
1716a). 

This  premise  was  adopted  by  Coffman  at  the  sug¬ 
gestion  of  counsel  for  Petitioners  and  pursuant  to  ad¬ 
vice  from  counsel  for  Petitioners  with  respect  to  the  le¬ 
gal  construction  of  Section  11(b)  of  the  Act  and  of  the 
Commission's  notices  and  orders  in  these  proceedings 
and  with  respect  to  the  corporate  realignment,  of  com¬ 
panies  in  the  Philadelphia  Company  holding  company 
system,  which  is  contemplated  by  those  notices  and  or¬ 
ders  (924a,  925a,  1716a,  2112a-2118a). 

Coffman,  therefore,  approached  the  problem  of  loss 
of  economies  on  the  basis  of  ascertaining  what  econo¬ 
mies  would  be  lost  by  each  group  of  companies  rather 
than  on  the  basis  of  ascertaining  what  economies  would 
be  lost  by  each  individual  company  (Ibid. ) . 

Pursuant,  also,  to  the  advice  of  counsel  for  Peti¬ 
tioners  as  to  the  legal  construction  of  Section  11(b)  of 
the  Act  and  of  the  Commission's  notices  and  orders  in 
these  proceedings,  Coffman  treated  Philadelphia  Com¬ 
pany  as  continuing  in  existence  as  a  holding  company 
with  Equitable  Real  Estate  and  the  companies  in  the 
Electric  Group  continuing  to  be  owned  by  Philadelphia 
Company,  for  purposes  of  his  study,  after  a  split-up  of 
the  Philadelphia  Company  holding  company  system 
(1890a,  2112a-2118a).  Coffman's  study  also  treated  the 
companies  in  the  Gas  Group  as  being  completely  di¬ 
vorced  from  Philadelphia  Company  in  the  event  that  the 
Philadelphia  Company  system  is  split  up,  although  he 
contemplated  that  upon  segregation  the  companies  in 
the  Gas  Group  would  continue  to  be  affiliated  among 
themselves  and  to  operate  as  an  integrated  group 
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(1890a).  His  study  also  treated  Pittsburgh  Railways,  | 
and  its  subsidiary,  Motor  Coach,  as  being  completely  di-  j 
vorced  from  Philadelphia  Company  upon  a  split  up  of 
the  Philadelphia  Company  system  (1890a).  Lastly,  his  j 
study  contemplated  that  a  split-up  of  the  Philadelphia 
Company  system  along  these  lines  would  result  in  the  | 
elimination  and  dissolution  of  Equitable  Auto  (1823a). 

m.  Basic  Methods  Used  By  Coffman 

Based  upon  an  investigation  which  he  and  his  staff ! 
made  of  the  records,  activities  and  personnel  of  the  com-  j 
panies  in  the  Philadelphia  Company  holding  company 
system,  Coffman  determined  that  the  principal  econo¬ 
mies,  which  would  be  affected  by  a  split-up  of  that  sys¬ 
tem  into  groups,  were  those  economies  presently  realized 
by  these  companies  through  their  joint  operation  of 
certain  departments  known  as  “general  departments” 
(631a,  633a,  693a,  694a,  1892a,  1896a-1902a)  and  by  the 
operations  of  Equitable  Auto  (1892a).1 

The  general  departments  as  now  organized  would 
be  affected,  and  in  fact  eliminated,  by  a  segregation  of 
the  Philadelphia  Company  system  into  groups,  because 
each  general  department  performs  work  for  or  is  avail¬ 
able  to  perform  work  for  all  of  the  companies  in  the 
system  (P.  Ex.  25  to  P.  Ex.  40;  402a-407a)  and  because 
each  general  department  functions  as  a  department  of 
each  of  the  companies  (Ibid.).  Equitable  Auto  would  be 
affected  by  segregation  because  it  performs  work  for 

xAs  an  integral  part  of  his  economies  study,  an  investiga¬ 
tion  was  made  by  Coffman  to  ascertain  whether  segregation 
would  cause  countervailing  economies  to  accrue  to  the  segre¬ 
gated  companies.  The  possible  existence  of  any  such  counter^ 
vailing  economies  was  tested  by  his  comparative  studies  set 
forth  in  P.  Ex.  88  to  P.  Ex.  97  (Pet  Ex.  Vol.  II,  P.  1156  to 
1202)  which  showed  that  there  was  no  reasonable  expectation 
that  segregation  would  result  in  a  more  economical  or  efficient 
operation  of  the  gas,  electric  or  transportation  systems. 
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companies  in  each  group  and  would  be  eliminated  upon 
segregation  (1823a,  1890a). 

Coffman  therefore  undertook  to  determine  what 
effect  the  elimination  of  the  general  departments  and 
of  Equitable  Auto  would  have  upon  the  operating  ex¬ 
penses  of  each  group  of  companies  ( 1892a,  1896a-1902a ) . 

The  data,  factors,  methods  and  procedures  used  by 
Coffman  in  determining  the  effect  of  such  elimination 
upon  operating  expenses  are  set  forth  in  detail  in  the 
Summary  and  Analysis  of  P.  Ex.  58  to  P.  Ex.  70,  inclu¬ 
sive,  at  Section  VII  of  Part  3  of  Petitioners'  Appendix. 
Stated  briefly,  the  methods  employed  by  him  to  reach 
such  a  determination  were  the  following: 

(1)  He  analyzed  the  January,  1947,  payrolls  of 
Philadelphia  Company  and  Subsidiary  Companies, 
on  a  company  basis,  and  made  certain  preliminary 
adjustments  looking  toward  the  use  of  the  January, 
1947,  payrolls  as  a  basis  for  estimating  an  annual 
payroll  cost  which  would  be  representative  of  nor¬ 
mal  conditions  (P.  Ex.  59,  Pet.  Ex.  Vol.  I;  710a, 
711a). 

( 2 )  He  analyzed  the  adjusted  payrolls  for  Jan¬ 
uary,  1947,  and  isolated  for  further  analysis  the 
wage  payments  made  to  employees  in  the  general 
departments  and  to  employees  of  Equitable  Auto, 
as  these  were  the  wage  payments  which  would  be 
affected  by  a  segregation  of  the  companies  into 
groups  (P.  Ex.  59-1,  Pet.  Ex.  Vol.  I;  715a-7l8a). 

(3)  He  analyzed  the  wage  payments  made  in 
January,  1947,  to  employees  in  the  general  depart¬ 
ments  and  to  employees  of  Equitable  Auto  to  deter¬ 
mine  what  portions  thereof  were  paid  by  each  group 
of  companies  (P.  Ex.  60-1,  Pet.  Ex.  Vol.  I;  730a, 
731a). 
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i 

i 

(4)  He  analyzed  and  made  further  adjust¬ 
ments  in  the  January,  1947,  payroll  for  each  general 
department  and  for  Equitable  Auto  in  order  to 
eliminate  the  effect  of  certain  abnormal  conditions 
existing  in  that  month;  and  produced  a  “normal- 
ized”  straight-time  payroll  for  January,  1947,  which 
he  used  as  a  basis  for  estimating  an  annual  payroll 
for  1947  for  the  same  departments  and  for  Equi¬ 
table  Auto  (P.  Ex.  61,  Pet.  Ex.  VoL  I;  731a-737a). 

(5)  He  adjusted  the  “normalized”  straight- 
time  payroll  for  January,  1947,  for  each  general  de¬ 
partment  and  for  Equitable  Auto  to  give  effect  to 
a  wage  increase  made  by  the  companies  on  February 
8,  1947,  retroactive  to  January  1,  1947;  and  calcu¬ 
lated  therefrom  an  estimated  annual  payroll  (in¬ 
cluding  overtime)  for  1947  for  the  same  depart¬ 
ments  and  for  Equitable  Auto,  which  reflected  con¬ 
ditions  actually  expected  to  exist  during  1947  (P. 
Ex.  62-1,  Pet  Ex.  Vol.  I;  738a,  739a,  742a). 

(6)  He  determined  what  portion  of  his  esti¬ 

mated  1947  annual  payroll  for  the  general  depart¬ 
ments  and  for  Equitable  Auto  is  payable  by  each 
group  of  companies.  He  did  this  on  the  same  basis 
as  that  actually  employed  by  the  companies  them¬ 
selves  in  determining  what  portion  of  the  actual 
January,  1947,  payroll  for  the  general  departments 
and  Equitable  Auto  was  payable  by  each  group 
(P.  Ex.  63-1,  Pet  Ex.  VoL  I;  745a-747a) .  In  the  case, 
however,  of  those  employees  whose  salaries  are  dis¬ 
tributed  on  a  time-sheet  basis,  he  determined  the 
portion  of  the  estimated  1947  annual  salaries  of 
such  employees,  which  is  payable  by  each  group,  on 
the  basis  of  the  average  allocation  of  their  salaries 
for  the  entire  twelve  months  of  1946  ( See  Sheet  3- 
G-3.29  of  P.  Ex.  63-2  at  Pet  Ex.  VoL  I,  P.  640;  1850a- 
1852a).  ! 


I 
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(7)  He  adjusted  the  portion  of  his  estimated 
1947  annual  payroll  for  the  general  departments 
payable  by  each  group  to  give  effect  to  the  fact 
that,  upon  segregation,  Equitable  Auto  would  be 
eliminated  and  each  group  would  assume  a  portion 
of  Equitable  Auto's  functions  (P.  Ex.  64-1,  Pet.  Ex. 
Vol.  H;  754a). 

(8)  He  estimated  (a)  the  number  of  em¬ 
ployees  by  job  classification,  required  in  each  group 
to  perform  such  of  the  work  (presently  being  done 
for  that  group  in  each  general  department  and  by 
Equitable  Auto)  as  he  concluded  each  segregated 
group  would  continue  to  perform  for  itself  after 
segregation,  and  (b)  the  1947  annual  payroll  re¬ 
quired  to  be  paid  by  each  group  to  the  number  of 
employees  required  by  that  group  to  perform,  after 
segregation,  the  work  mentioned  in  (a)  above  (P. 
Ex.  65-1,  Pet.  Ex.  Vol.  H;  762a-764a). 

( 9 )  He  determined  the  increase  caused  by  seg¬ 
regation  in  the  annual  payroll  of  each  group  of  com¬ 
panies  by  comparing  (a)  his  estimated  1947  an¬ 
nual  payroll  for  the  general  departments,  payable 
by  each  group  of  companies,  on  the  present  basis 
before  segregation,  but  after  giving  effect  to  the 
elimination  of  Equitable  Auto  and  (b )  his  estimated 
1947  annual  payroll  required  to  be  paid  by  each 
group  of  companies  to  the  number  of  employees  re¬ 
quired  by  that  group  to  perform,  after  segregation, 
such  of  the  work  (presently  being  done  for  that 
group  in  each  general  department  and  by  Equitable 
Auto)  as  he  concluded  that  group  would  continue 
to  perform  for  itself  after  segregation  (P.  Ex.  66-1, 
Pet.  Ex.  Vol.  H;  856a,  857a). 

( 10 )  He  estimated  ( a )  the  1947  annual  cost  to 
each  group  of  companies,  on  the  present  basis,  of 
social  security,  employee  annuity,  employee  insur- 
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ance  and  employee  hospitalization  payments  re-  | 
qnired  to  be  made  by  that  group  with  respect  to  the  j 
present  number  of  employees  in  the  general  depart¬ 
ments  and  in  Equitable  Auto,  and  (b)  the  1947  an-  i 
nual  cost  to  each  group  of  companies  of  such  pay-  j 
ments  required  to  be  made  with  respect  to  the  esti-  j 
mated  number  of  employees  required  by  that  group 
to  perform,  after  segregation,  such  of  the  work 
(presently  being  done  for  that  group  in  each  general 
department  and  by  Equitable  Auto )  as  he  concluded 
that  group  would  continue  to  perform  for  itself 
after  segregation.  By  comparing  (a)  and  (b),  he 
showed  the  increase  which  segregation  will  cause  to 
each  group  of  companies  with  respect  to  this  type  of 
expense  (P.  Ex.  67-1,  Pet.  Ex.  VoL  II;  857a,  858a). | 

(11)  He  estimated  (a)  the  1947  annual  rental 
costs  payable  by  each  group  of  companies,  on  the 
present  basis,  for  space  occupied  in  January,  1947, 
by  each  of  the  general  departments  and  by  Equit¬ 
able  Auto,  and  (b)  the  1947  annual  rental  costs  of 
each  group  of  companies  for  the  space  estimated 
by  him  to  be  required  for  the  number  of  employees 
required  by  that  group  to  perform,  after  segrega¬ 
tion,  such  of  the  work  (presently  being  done  for 
that  group  in  each  general  department  and  by 
Equitable  Auto)  as  he  concluded  that  group  would 
continue  to  perform  for  itself  after  segregation.  By 
comparing  (a)  and  (b)  he  showed  the  increase 
which  segregation  would  cause  to  each  group  of 
companies  with  respect  to  space  rental  costs  (PT 
Ex.  68-1,  Pet  Ex.  Vol.  H,  861a). 

(12)  He  next  estimated  (a)  the  amount  of 
“other  expenses”  payable  by  each  group  of  com* 
panies,  on  the  present  basis,  with  respect  to  the 
present  number  of  employees  in  each  general  de¬ 
partment  and  in  Equitable  Auto,  and  (b)  the  an- 
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nual  amount  of  such  “other  expenses”  of  each  group 
of  companies  with  respect  to  the  estimated  number 
of  employees  required  by  that  group  to  perform 
such  of  the  work  (presently  being  done  for  that 
group  in  each  general  department  and  by  Equitable 
Auto)  as  he  concluded  each  group  would  continue 
to  perform  for  itself  after  segregation.  The  term 
“other  expenses,”  as  used  in  these  estimates,  repre¬ 
sents  certain  items  of  expense  other  than  those  pre¬ 
viously  dealt  with  in  his  estimates  of  increased  pay¬ 
roll  costs,  space  rental  costs,  social  security  costs, 
employee  annuity  costs,  employee  life  insurance 
costs  and  employees  hospitalization  costs.  Hence 
these  other  items  were  classed  as  “other  expenses” 
( 865a,  866a ).  By  comparing  (a)  and  (b)  he  showed 
the  increase  which  segregation  would  cause  to  each 
group  of  companies  with  respect  to  those  items  of 
expense  included  in  “other  expenses”  (P.  Ex.  69-1, 
Pet.  Ex.  Vol.  II;  865a). 

* 

(13)  He  arrived  at  his  estimate  of  the  total 
increase  which  segregation  would  cause  in  the  op¬ 
erating  expenses  of  each  group  of  companies  by 
adding  together  the  increase  to  each  group  in  the 
following  types  of  operating  expenses : 

i 

(a)  Annual  payroll  costs; 

(b)  Annual  social  security,  employee  annuity, 
employee  insurance  and  employee  hospitalization 
costs; 

(c)  Annual  space  rental  costs,  and 

(d)  Annual  costs  for  “other  expenses”,  i.e. 
other  than  (a),  (b),  and  (c).  (P.  Ex.  70,  Pet  Ex. 
Vol.  H;  871a,  872a). 

IV.  SUMMARY  OF  COFFMAN'S  ESTIMATES  OF 
ECONOMIES  WHICH  WILL  BE  LOST  IF  THE 
PHILADELPHIA  COMPANY  HOLDING  COM- 
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PANY  SYSTEM  IS  SEGREGATED  INTO 
GROUPS 

Coffman  estimated  that  a  divorcement  from  the 
Philadelphia  Company  holding  company  system  of  the 
companies  in  the  Gas  Group  and  of  those  in  the  Trans¬ 
portation  Group  would  increase  the  annual  operating  ex¬ 
penses  of  each  group  of  companies  by  the  following 
amounts  (P.  Ex.  70,  Pet.  Ex.  Vol.  n,  P.  1112) : 

Increase  In  Operating 

Groups  Expenses 

Electric  .  $  525,188 

Gas  .  500,328 

Transportation  .  98,093 

Auxiliary  (i.e.  Equitable  Real  Es¬ 
tate)  .  *(6,753) 

Philadelphia  Company .  *(26,255) 


Total  all  groups. 
*  Decrease 


$1,090,598 


The  $525,188  increase  in  the  annual  operating  ex¬ 
penses  of  the  Electric  Group  is  made  up  of  the  follow¬ 
ing  items : 

Increase  in  annual  payroll  (from  P. 

Ex.  66-1,  Pet.  Ex.  Vol.  U,  P.  968)..  $  377,526 
Increase  in  annual  social  security, 
annuity,  insurance  and  hospitaliza¬ 
tion  costs  (from  P.  Ex.  67-1,  Pet. 

Ex.  Vol.  H,  P.  999) .  $  22,527 

Increase  in  annual  space  rental 
costs  (from  P.  Ex.  68-1,  Pet.  Ex. 

Vol.  H,  P.1008) .  $  61,312 

Increase  in  annual  “other  expenses” 

(from  P.  Ex.  69-1,  Pet.  Ex.  Vol.  n, 

P.  1025)  .  $  63,823 


22,527 


61,312 


Total  increase — Electric  Group..  $  525,188 
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The  $500,328  increase  in  the  annual  operating  ex¬ 
penses  of  the  Gas  Group  is  made  up  of  the  following 


items: 

Increase  in  annual  payroll  (from  P. 

Ex.  66-1,  Pet.  Ex.  Vol.  n,  P.  968) .  $  367,058 

Increase  in  annual  social  security, 
annuity,  insurance  and  hospitaliza¬ 
tion  costs  (from  P.  Ex.  67-1,  Pet. 

Ex.  Vol.  n,  P.  999) .  21,816 

Increase  in  annual  space  rental 
costs  (from  P.  Ex.  68-1,  Pet.  Ex. 

Vol.  n,  P.  1008) .  40,358 

Increase  in  annual  “other  expenses” 

(from  P.  Ex.  69-1,  Pet.  Ex.  VoL  n, 

P.  1025)  . . .  71,096 


Total  increase — Gas  Group .  $  500,328 


The  $98,093  increase  in  the  annual  operating  ex¬ 
penses  of  the  Transportation  Group  is  made  up  of  the 
following  items: 

Increase  in  annual  payroll  (from 
P.  Ex.  66-1,  Pet  Ex.  Vol.  H,  P.  968 ) ..  $ 

Increase  in  annual  social  security, 
annuity,  insurance  and  hospitaliza¬ 
tion  costs  (from  P.  Ex.  67-1,  Pet  Ex. 

Vol.  H,  P.  999) . . . 

Increase  in  annual  space  rental 
costs  (from  P.  Ex.  68-1,  Pet  Ex. 

Vol.  n,  P.  1008) . 

Increase  in  annual  “other  expenses” 

(from  P.  Ex.  69-1,  Pet.  Ex.  Vol.  n, 

P.  1025)  . 


Total  increase  —  Transportation 
Group  .  $  98,093 


84,542 

5,255 

4,919 

3,377 
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j 

V.  REASON  FOR  USING  JANUARY,  1947,  PAYROLL 
AS  A  BASIS  FOR  ESTIMATING  AN  ANNUAL 
PAYROLL  FOR  1947  j 

Coffman  used  the  January,  1947,  payrolls,  as  a  basis  j 
for  estimating  an  annual  1947  payroll  of  the  general  de-  j 
partments  and  of  Equitable  Auto,  for  several  reasons  | 
(1726a-1727a).  The  month  of  January,  1947,  was  the 
latest  complete  month  available  at  the  time  his  study 
began  and  he  wanted  to  base  his  study  on  conditions  as  j 
he  found  them  at  the  time  his  investigation  began! 
(Ibid.).  Because  there  was  little  change  from  month  to i 
month  in  the  number  of  personnel  in  the  general  depart¬ 
ments,  with  which  he  was  chiefly  concerned,  he  felt  that 
a  thorough  analysis  of  the  situation  actually  existing  in 
January,  1947,  as  to  number  of  employees  and  as  to  pay¬ 
roll  requirements  would  give  as  complete  and  accurate 
an  appraisal  as  was  needed  to  mate  a  sound  estimate  of 
the  effect  of  segregation  on  payroll  costs  (Ibid.). 

! 

He  did  not  use  the  payrolls  for  1946  because  an  an¬ 
alysis  of  twelve  months’  payrolls  would  have  involved 
much  more  time  than  was  required  to  analyze  one  months 
payroll  thoroughly  and  was  not  necessary  (Ibid.)  and 
because  the  1946  payrolls  would  have  to  be  adjusted  to 
reflect  the  effect  of  a  strike  which  occurred  in  1946  and 
to  reflect  the  wage  increase  granted  in  February,  1947 
(942a-943a) .  He  did  not  use  the  1947  annual  payroll  fig¬ 
ures  from  the  1947  budgets  because  at  the  time  he  began 
his  study  the  budgets  had  not  been  revised  to  reflect  the 
wage  increases  made  on  February  8, 1947,  retroactive  to 
January  1, 1947,  and  because  his  study  involved  an  an¬ 
alysis  of  individual  employees  rather  than  total  payroll 
figures  (1904a) .  He  did  not  use  the  payrolls  for  the  first 
quarter  of  1947  because  they  were  not  available  at  the 
time  his  study  began  and  the  use  of  these  figures  would 
not  have  been  practical  within  the  time  available  for 
completing  his  work  (979a-980a). 


i 

i 

1 

i 
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VL  (COMPARISON  OF  COFFMAN’S  (A)  ESTIMATES 
OF  ANNUAL  PAYROLL  AND  NUMBER  OF  EM¬ 
PLOYEES  FOR  1947  BASED  ON  EXPERIENCE 
FOR  JANUARY,  1947,  WITH  (B)  ESTIMATES  OF 
ANNUAL  PAYROLL  AND  NUMBER  OF  EM¬ 
PLOYEES  BASED  ON  EXPERIENCE  FOR 
OTHER  PERIODS 

Subsequent  to  the  completion  of  his  estimates  of  the 
1947  annual  payroll  of  the  general  departments  and  of 
Equitable  Auto,  based  on  January,  1947,  experience,  Coff¬ 
man  compared  those  estimates  with  the  actual  1946  ex¬ 
perience  of  the  same  departments  and  company  to  deter¬ 
mine  whether  the  use  of  1946  payroll  figures  as  a  basis 
for  an  estimate  of  1947  payroll  would  have  produced  a 
different  result.  He  did  the  same  with  the  actual  April, 
1947,  experience  of  the  companies.  In  both  cases,  the  com¬ 
parisons  showed  that  no  significant  difference  in  results 
would  have  occurred  either  in  number  of  employees  or 
in  payrolls;  and  the  comparison  with  1946  experience 
showed  that  the  use  of  one  month’s  experience  produced 
as  accurate  an  annual  payroll  cost  as  would  have  been 
obtained  by  using  the  experience  of  a  longer  period 
(1727a-1732a,  1983a-1985a). 

The  actual  payroll  for  the  general  departments  and 
Equitable  Auto  for  1946  (both  straight-time  and  over¬ 
time,  but  exclusive  of  special  bonuses  paid  during  a  strike 
in  1946)  was  $4,669,668  (1728a).  Coffman  then  adjusted 
this  figure  to  make  it  comparable  with  his  estimated  pay¬ 
roll  for  1947  by 

(1)  eliminating  items  included  in  payroll  which  did 
not  represent  payment  for  services  rendered, 

(2)  eliminating  payments  made  during  1946  but  not 
chargeable  to  that  year, 

(3)  eliminating  the  effect  of  a  strike  which  occurred 
in  September  and  October,  1946, 
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(4)  adjusting  for  the  difference  between  the  number  | 
of  employees  in  the  general  departments  and  j 
Equitable  Auto  during  1946  and  during  January 
of  1947,  and  by 

i 

(5)  adjusting  to  give  effect  to  the  retroactive  wage 
increase  of  February  8,  1947,  which  became  j 
effective  as  of  January  1, 1947  ( 1727a-1728a ) . 

The  details  of  these  adjustments  are  set  out  at  1727a 
to  1730a. 

i 

These  adjustments  produced  a  1946  payroll  for  the  j 
general  departments  and  Equitable  Auto  of  $5,235,178  | 
(1727a).  This  figure  is  $5,370  less  than  Coffman’s  esti¬ 
mated  annual  1947  payroll  of  $5,240,548  shown  in  P.  Ex.  j 
63-1  for  the  same  departments  and  company  (1728a).  j 
Coffman’s  estimated  annual  payroll  for  1947  based  on  | 
January,  1947,  experience  is  therefore  only  one-tenth  of  j 
one  per  cent  greater  than  the  annual  payroll  obtained  by  ! 
adjusting  1946  experience  in  the  manner  indicated  to 
eliminate  conditions  abnormal  to  1946  and  to  reflect  1947  j 
conditions  (1728a) .  The  use  of  1946  payrolls  would  have 
involved  much  more  work  and  would  have  produced  ap¬ 
proximately  the  same  figures  shown  in  P.  Ex.  63-1  as  the 
estimated  annual  1947  payrolls  (1728a). 

The  actual  overtime  pay  during  1946  to  employees  | 
in  the  general  departments  and  Equitable  Auto,  exclusive 
of  special  bonuses  paid  during  a  strike  that  occurred  in  j 
that  year,  was  $165,244.  Coffman’s  estimate  of  annual  ! 
overtime  pay  for  the  same  departments  and  company  for  ! 
1947  was  $136,785  ( P.  Ex.  62-1 ) ,  a  reduction  of  $28,459  or 
17.2  per  cent,  which  was  based  on  his  judgment,  as  to  j 
the  expected  overtime  experience  during  1947  (Ibid.). ! 
His  total  estimated  overtime  pay  for  1947  amounts  to 
only  2.68  per  cent  of  his  estimated  annual  1947  straight- 
time  payroll  of  $5,103,763,  shown  in  P.  Ex.  62-1  ( 1903a- 
1904a).  ! 
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The  total  straight-time  payroll  actually  paid  during 
April,  1947,  to  employees  in  the  general  departments  and 
in  Equitable  Auto  was  $434,227  ( 1730a-1731a ) .  Coffman’s 
estimated  1947  monthly  straight-time  payroll  for  the 
same  departments  and  company  is  $425,190  ( P.  Ex.  62-1 ) . 
Thus,  the  companies’  actual  experience  during  April, 
1947,  was  that  their  straight-time  payroll  was  $9,037 
greater  for  the  general  departments  and  Equitable  Auto 
than  Coffman  had  estimated  for  a  normal  month’s  payroll 
based  on  January,  1947,  experience  (Ibid.).  The  differ¬ 
ence  is  2.13  per  cent  of  his  estimated  normal  monthly 
straight-time  payroll  ( Ibid. ) . 

The  last  comparison  excludes  overtime  pay,  because 
overtime  pay  varies  widely  from  month  to  month  between 
the  various  departments  and  between  divisions  of  depart¬ 
ments  (1731a).  During  April,  1947,  overtime  pay  in  the 
general  departments  and  Equitable  Auto  was  $7,789,  as 
compared  with  Coffman’s  estimated  monthly  average 
overtime  pay  for  1947  of  $11,399  which  was  calculated 
from  his  estimated  annual  overtime  figure  shown  in  P.  Ex. 
62-1  (1731a).  The  total  straight-time  pay  plus  overtime 
pay  for  these  departments  and  Equitable  Auto  for  April, 
1947,  was  $442,014  (1731a) .  Coffman’s  estimated  month¬ 
ly  total  straight-time  pay  plus  monthly  overtime  pay  for 
1947  for  these  departments  and  Equitable  Auto  was 
$436,587  made  up  of  $425,190  monthly  straight-time  pay 
and  $11,399  monthly  overtime  pay  ( Ibid. ) .  The  difference 
between  the  two  totals  is  only  $5,425  or  a  little  over  one 
percent  (Ibid.). 

The  total  annual  payroll  shown  in  the  revised  budgets 
for  1947  for  the  general  departments  and  for  Equitable 
Auto,  exclusive  of  general  officers’  salaries  not  carried  in 
the  departmental  budgets,  was  $5,202,638  (1905a).  As 
the  total  salaries  of  the  general  officers  for  the  same  de¬ 
partments  and  company  were  $225,200  for  1947,  the  total 
annual  payroll  as  per  the  1947  budgets,  including  general 
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officers’  salaries,  becomes  $5,427,838  (Ibid.).  This  is 
$187,290  higher  than  Coffman’s  estimated  annual  1947 
payroll  of  $5,246,548,  for  the  general  departments  and  | 
for  Equitable  Auto,  as  shown  in  P.  Ex.  63-1,  despite  the  j 
fact  that  several  of  the  budget  payroll  figures  had  not 
been  adjusted  to  reflect  the  retroactive  pay  increase  of  j 
February 8, 1947  (Ibid.).  j 

The  average  number  of  employees  in  the  general  de-  j 
partments  during  1946  was  1375,  exclusive  of  those  on  I 
the  general  officers’  or  junior  officers’  payrolls  (1894a-  j 
1895a).  The  number  remained  practically  unchanged 
from  month  to  month  ( Ibid. ) .  In  January,  1947,  the  com-  i 
parable  number  of  employees  was  1380  (Ibid.).  Coffman  j 
used  1373  in  his  study  as  he  eliminated  some  temporary 
employees  (Ibid.).  In  April,  1947,  the  comparable  num-  j 
ber  was  1369  and  in  May,  1947,  it  was  1372  (Ibid. ) . 

The  number  of  employees  of  Equitable  Auto,  who  ; 
worked  exclusively  for  it  and  not  in  the  general  depart-  j 
ments,  varied  during  1946  because  the  operating  force  j 
was  short  handed  in  early  1946  and  was  working  on  a 
48  hour  week  basis  to  compensate  for  that  condition  | 

( 1894a-1895a) .  During  1946,  the  service  and  maintenance  j 
work  increased  as  more  vehicles  were  added  to  its  fleet j 
(Ibid.).  In  1946,  the  average  number  of  such  employees  j 
was  229,  with  the  number  increasing  from  210  in  January  ! 
to  241  in  December  (Ibid.).  In  January,  1947,  the  num-  j 
ber  was  241  (Ibid.).  In  his  study,  Coffman  used  243,  a 
judgment  figure  based  on  personnel  requirements  ( Ibid. ) .  j 
In  April,  1947,  the  number  of  such  employees  was  252 
and  in  May,  1947,  it  was  248  (Ibid.). 

Adding  these  figures  together  for  the  general  de¬ 
partments  and  Equitable  Auto,  the  average  number  of 
employees  for  1946  was  1604  (Ibid.).  The  total  number 
of  such  employees  in  January,  1947,  was  1621  (Ibid.).! 
The  figure  used  in  Coffman’s  study  was  1616  (Ibid. ) .  The 


i 

i 
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total  number  of  such  employees  in  April,  1947,  was  1621 
and  in  May,  1947,  was  1620  ( 1894a-1895a ) . 

t 

VIL  SUMMARY  AND  ANALYSIS  OF  P.  EX.  58  TO 
P.  EX.  70,  INCLUSIVE 

The  results  of  Coffman’s  study  on  loss  of  economies 
are  recorded  in  P.  Ex.  58  to  P.  Ex.  70,  inclusive,  which 
consist  of  summaries  and  work  sheets  with  respect  to 
various  phases  of  that  study.  In  the  following  pages,  each 
of  these  exhibits  is  separately  summarized  and  analyzed 
to  show  the  purpose  of  the  exhibit,  its  relationship  to 
i  Coffman’s  other  exhibits,  and  the  procedures  and  meth¬ 
ods  employed  in  its  preparation. 

P.  Ex.  58 

P.  Ex.  58  (Pet.  Ex.  VoL  I)  is  captioned  “Philadelphia 
!  Company  and  Subsidiary  Companies  —  Total  Salaries 
and  Wages  for  the  year  Ending  December  31,  1946,  ex¬ 
cluding  Retirements.”  All  the  data  shown  on  P.  Ex.  58 
were  taken  from  the  payroll  records  of  the  companies. 
(696a). 

The  purpose  of  this  exhibit  is  to  furnish  a  back¬ 
ground  for  Coffman’s  study  and  to  acquaint  him  with 
the  nature  of  the  payroll  charges  and  classifications 
which  would  have  to  be  analyzed  in  the  course  of  that 
study.  (707a). 

P.  Ex.  58  includes  all  wage  payments  made  during 
1946  by  Philadelphia  Company  and  Subsidiary  Compa¬ 
nies  to  all  employees  carried  on  the  payroll  records  main¬ 
tained  in  the  Pittsburgh  offices  of  the  companies.  It 
excludes  only  wage  payments  to  those  employees  of 
Kentucky-West  Virginia  who  are  employed  in  Kentucky 
and  carried  on  the  separate  payrolls  of  that  company 
at  Ashland,  Kentucky.  These  latter  wage  payments  were 
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excluded  as  immaterial  to  Coffman's  study  as  they  would 
not  be  affected  by  a  segregation  of  the  companies.  ( 1860a- 
1861a). 

I 

P.  Ex.  58  contains  a  breakdown  of  the  1946  payrolls  j 
of  the  companies  on  the  following  bases : 

(1)  total  wages  paid  by  each  company,  | 

I 

(2)  total  wages  paid  by  each  company  to  all  of 
its  employees  carried  on  each  of  five  separate  pay¬ 
roll  classifications, 

I 

(3)  total  wages  paid  by  each  of  five  separate 
groups  of  companies,  and 

(4)  total  wages  paid  by  each  of  five  separate 
groups  of  companies  to  all  of  their  respective  em¬ 
ployees  carried  on  each  of  five  separate  payroll 
classifications. 

j 

I 

The  five  payroll  classifications  are  those  actually 
used  by  the  companies  for  payroll  record  purposes  ( 698a- 
699a ) .  They  are  ( 1 )  General  Officers,  ( 2 )  Junior  Officers, 
(3)  General  Departments,  (4)  General  Office  and  (5); 
Operating. 

The  five  separate  groups  of  companies  are  the 

(1)  Electric  Group ,  comprised  of  Duquesne, 
Steam  Heating,  and  Cheswick  and  Harmar. 

(2)  Gas  Group ,  comprised  of  Equitable  Gas, 
Pittsburgh  and  West  Virginia,  Finleyville,  Philadel¬ 
phia  Oil  and  Kentucky-West  Virginia. 

(3)  Transportation  Group ,  comprised  of  Pitts¬ 
burgh  Railways  and  Motor  Coach, 

^  i 

(4)  Auxiliary  Group,  comprised  of  Equitable 
Auto,  Equitable  Real  Estate  and  Equitable  Sales 
Company,  and 
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(5)  Philadelphia  Company,  here  treated  sepa¬ 
rately  (697a-698a). 

The  above  grouping  is  basic  to  Coffman’s  study 
(1890a).  The  makeup  of  each  group  remains  unchanged 
throughout  the  succeeding  exhibits,  except  in  the  case 
of  the  Auxiliary  Group.  Depending  on  the  purpose  of  the 
exhibit,  the  Auxiliary  Group  may  omit  Equitable  Auto 
which  Coffman  treats  as  being  dissolved  in  the  event  of 
segregation,  and  may  omit  Equitable  Sales  Company 
which  is  an  inactive  Company  in  process  of  dissolution 
having  no  full  time  employees  (1861a)  and  a  total  pay¬ 
roll  for  1946  of  only  $1,311  as  shown  by  this  exhibit. 

P.  Ex.  58  shows  that  during  1946  the  following  wage 
payments  were  made  to  employees  carried  on  the  payroll 
records  maintained  in  the  Pittsburgh  offices : 

(1)  $31,293,546  by  Philadelphia  Company  and 
Subsidiary  Companies,  including  $353,744  of  ex¬ 
traordinary  wage  payments  made  during  the  electric 
power  strike  in  September  and  October  of  1946, 

(2)  $14,402,884  by  the  companies  in  the  Elec¬ 
tric  Group, 

(3)  $4,526,124  by  the  companies  in  the  Gas 
Group, 

( 4 )  $11,332,677  by  the  companies  in  the  Trans¬ 
portation  Group, 

( 5 )  $873,805  by  the  companies  in  the  Auxiliary 
Group,  and 

(6)  $158,056  by  Philadelphia  Company. 

P.  Ex.  59 

P.  Ex.  59  (Pet.  Ex.  VoL  I)  is  captioned  “Philadel¬ 
phia  Company  and  Subsidiary  Companies — Total  Salar¬ 
ies  and  Wages  for  Month  of  January,  1947,  Excluding 
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i 

I 

Retirements.”  All  the  data  shown  on  this  exhibit  were 
taken  from  the  payroll  records  of  the  companies. 

j 

The  purpose  of  this  exhibit  is  to  record  and  adjust 
payroll  data  for  the  month  of  January,  1947,  so  that  it 
will  furnish  a  basis  for  estimating  an  annual  payroll  cost 
which  will  be  fairly  representative  of  normal  conditions 
(710a-711a). 

P.  Ex.  59  includes  all  wage  payments  made  during! 
January,  1947,  by  Philadelphia  Company  and  Subsidiary 
Companies  to  employees  carried  on  the  payroll  records 
maintained  in  the  Pittsburgh  offices  (1860a-1861a).  As 
in  the  case  of  P.  Ex.  58,  this  exhibit  excludes  wage  pay¬ 
ments  to  those  employees  of  Kentucky-West  Virginia 
who  are  employed  in  Kentucky  and  carried  on  the  sepa¬ 
rate  payrolls  of  that  Company  at  Ashland,  Kentucky 

(1860a-1861a).  j 

| 

It  contains  the  same  breakdowns  by  companies,  by 
groups  and  by  payroll  classifications  as  those  in  P.  Ex.  58 
(709a-710a).  It  also  shows  the  elimination  of  certain 
specified  amounts  paid  by  Equitable  Gas  to  (1)  em¬ 
ployees  not  eligible  for  regular  overtime  pay,  for  work 
during  a  strike  in  January,  1947,  of  Distribution  Depart¬ 
ment  employees  of  Equitable  Gas;  and  (2)  nonsales  de¬ 
partment  employees  of  Equitable  Gas  as  commissions  for 
names  of  prospective  customers.  These  last  two  items 
were  eliminated  as  abnormal  because  Coffman  wanted  to 
use  the  resulting  figures  as  a  basis  for  determining  an 
estimated  annual  payroll  figure,  for  the  classifications 
shown,  which  would  represent  typical  and  normal  con¬ 
ditions  based  on  the  companies’  experience  during  Janu¬ 
ary,  1947  (  710a-713a ) . 

i 

P.  Ex.  59  shows  that  during  January,  1947,  the  fol¬ 
lowing  wage  payments  were  made  to  employees  carried 
on  the  payroll  records  maintained  in  the  Pittsburgh  of¬ 
fice,  after  eliminating  abnormal  payments  made  because 
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of  strike  conditions  and  on  account  of  customer  prospect 
commissions: 

(1)  $2,932,745.62  by  Philadelphia  Company 
and  Subsidiary  Companies, 

( 2 )  $1,444,560.07  by  the  companies  in  the  Elec¬ 
tric  Group, 

(3)  $396,291.16  by  the  companies  in  the  Gas 
•  Group, 

(4)  $1,001,948.79  by  the  companies  in  the 
Transportation  Group, 

(5)  $76,487.20  by  the  companies  in  the  Auxil¬ 
iary  Group, 

(6)  $13,458.40  by  Philadelphia  Company. 

P.  Ex.  59-1 

P.  Ex.  59-1  (Pet.  Ex.  Vol.  I)  is  captioned  “Analysis 
of  January,  1947  Payrolls  to  Show  Amounts  Paid  in  Per¬ 
formance  of  Consolidated  Functions.”  All  the  data  shown 
on  this  exhibit  were  taken  from  the  payroll  records  of 
the  companies  (715a). 

The  purpose  of  this  exhibit  is  to  analyze  the  Janu¬ 
ary,  1947,  payroll  and  isolate  for  further  analysis  the 
wage  payments  which  are  made  to  employees  performing 
work  for  companies  in  more  than  one  group  and  which 
will  be  affected  by  a  split-up  or  segregation  of  the  com¬ 
panies  into  separate  groups  (715a-718a) . 

P.  Ex.  59-1  shows  the  same  total  of  $2,932,745.62 
which  is  shown  on  P.  Ex.  59  as  the  total  wage  payments 
.made  in  January,  1947,  to  employees  carried  in  the  pay¬ 
roll  records  maintained  in  the  Pittsburgh  offices,  after 
Aliminaling-  certain  payments  attributable  to  abnormal 
conditions.  This  figure  is  then  analyzed  and  broken  down 
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in  the  exhibit  to  show  the  amount  thereof  paid  to  em¬ 
ployees  working  in  each  of  thirteen  departments  mainf 
tained  jointly  by  companies  in  the  Philadelphia  Company 
system  and  also  to  show  separately  the  amounts  thereof 
paid  by  Equitable  Auto  and  by  Equitable  Real  Estate  to 
their  respective  employees  other  than  those  working  in 
those  departments.  The  derivation  of  these  amounts  is 
shown  by  breakdown  showing  the  portions  thereof  paid 
to  employees  in  each  of  the  five  separate  payroll  classic 
fications  maintained  by  the  companies. 

The  thirteen  departments  shown  are  ( 1 )  Presidents’, 
(2)  Executive,  (3)  Accounting,  (4)  Adjustment,  (5) 
Advertising,  (6)  Law  and  Real  Estate,  (7)  Personnel, 
(8)  Purchasing,  (9)  Stores,  (10)  Secretary’s,  (11) 
Telephone,  (12)  Treasury  and  (13)  Retail  Service  and 
Rate.  These  are  the  only  departments  which  would  be 
affected  by  segregation  of  the  companies  into  the  several 
groups  of  companies  shown  on  P.  Ex.  59-1,  because  these 
are  the  only  departments  performing  work  for  more  than 
one  of  the  several  groups  of  companies  ( See  P.  Ex.  25  to 
P.  Ex.  40,  inc.;  402a-407a,  711a,  712a,  717a,  718a).  Equi¬ 
table  Auto  will,  of  course,  be  affected  by  segregation  be¬ 
cause  it  performs  work  for  all  groups  of  companies  and 
because  Coffman’s  study  assumes  that  Equitable  Auto 
will  be  dissolved  upon  segregation  (754a,  1823a,  1890a  ). 

These  departments  embrace  all  the  “general  depart¬ 
ments”  which  are  so  called  because  they  perform  or  are 
available  to  perform  work  for  all  of  tie  companies  in 
the  Philadelphia  Company  system  (402a-407a,  500a, 
507a).  Coffman  has  included  the  Executive  Department 
under  this  classification  throughout  his  exhibits,  al¬ 
though,  because  it  performs  work  for  only  a  limited 
number  of  companies,  it  is  not  usually  referred  to  as  a 
general  department  (402a-407a) .  He  did  this  because  the 
Executive  Department,  like  the  departments  which  are 
usually  referred  to  as  general  departments,  performs 
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work  for  companies  in  more  than  one  group  and  will 
therefore  be  affected  by  segregation  ( 717a,  718a,  1814a, 
1815a).  Similarly,  he  included  two  separate  Presidents’ 
Departments  under  the  classification  of  “Presidents’  De¬ 
partment”  and  showed  the  salaries  paid  therein,  on  P. 
Ex.  59-1  and  P.  Ex.  60-1,  for  the  purpose  of  recording 
the  fact  that  portions  of  such  salaries  were  paid  by  Equi¬ 
table  Auto  and  would  for  that  reason  be  affected  by  segre¬ 
gation  (717a,  718a,  1819a-1826a). 

P.  Ex.  59-1  also  shows  th  amount  of  wages,  in  total 
and  by  each  of  the  five  payroll  classifications,  paid  to 
employees  who  work  for  Equitable  Real  Estate  (other 
than  those  in  the  general  departments)  and  to  employ¬ 
ees  who  work  for  other  companies  in  departments  which 
will  not  be  affected  by  a  segregation  of  the  companies 
into  groups.  These  are  the  employees  who  will  continue 
after  segregation  to  receive  their  total  compensation 
from  the  same  company  or  else  from  companies  in  the 
same  group  as  they  did  before  segregation.  Wages  paid 
to  such  employees  would  be  unaffected  by  segregation 
and  hence  not  material  to  Coffman’s  study  (715a-717a). 

The  total  amounts  shown  on  P.  Ex.  59-1  as  total 
payroll  for  each  department  and  for  Equitable  Auto 
cover  all  wages  paid  by  Philadelphia  Company  and  Sub¬ 
sidiary  Companies  during  January,  1947,  to  employees 
who  were  performing  functions  which,  since  they  are- 
performed  jointly  for  companies  in  more  than  one  group, 
will  be  affected  by  a  segregation  of  the  companies 
into  groups  (717a-719a).  These  amounts  aggregate 
$375,237.19  for  the  13  departments  named  and  $53,579.65 
for  Equitable  Auto. 


P.  Ex.  59-2 

P.  Ex.  59-2  (Pet  Ex.  VoL  I)  consists  of  the  work 
sheets  containing  the  supporting  data  on  which  P.  Ex. 
59-1  was  based  (723a,  724a).  The  figures  in  these  work 
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sheets  were  taken  from  the  books  of  the  companies  j 
(724a).  | 

These  work  sheets  record  the  amount  of  the  Jan¬ 
uary,  1947,  payroll  which  was  paid  to  the  employees 
in  each  department  listed  on  P.  Ex.  59-1,  (which  are 
the  departments  affected  by  segregation)  and  show  the  ! 
amount  thereof  paid  to  employees,  in  each  payroll  classi-  j 
fieation,  by  each  company  and  by  each  group  of  com-  j 
panies. 

For  example,  the  work  sheets  covering  the  Account¬ 
ing  Department  are  Sheets  3-C-l,  3-02  and  3-03,  (Pet. 
Ex.  VoL  I,  P.  427,  428  and  429).  Sheet  3-01  analyzes 
the  payments  made  to  the  two  employees  in  the  Account¬ 
ing  Department  who  are  on  the  General  Officers’  Pay-  ! 
roll ;  Sheet  3-02  analyzes  the  payments  made  to  the  nine ! 
employees  in  that  department  who  are  on  the  Junior  Of-  i 
fleers’  Payroll;  and  Sheet  3-03  analyzes  the  payments 
made  to  the  740  employees  in  that  department  who  are 
on  the  General  Office  Payroll.  The  totals  shown  on  each 
of  these  sheets  are  carried  into  the  appropriate  column 
on  P.  Ex.  59-1.  As  the  total  number  of  employees  in  the 
Accounting  Department  is  751  (P.  Ex.  65-1)  and  as  each 
employee  is  carried  on  only  one  of  the  five  separate  pay¬ 
rolls  maintained  by  the  companies  (1860a,  1861a) ,  these 
three  sheets  contain  all  wage  payments  made  in  Jan¬ 
uary,  1947,  to  employees  in  the  Accounting  Department. 

Similar  treatment  was  given  to  each  of  the  other 
departments  shown  on  P.  Ex.  59-1  and  to  Equitable 
Auto,  with  the  exception  that  in  the  sheets  relating  tp 
the  so-called  Presidents’  Department  ( Sheets  1-C-l  and 
l-C-2  at  Pet.  Ex.  VoL  I,  P.  422  and  423) ,  the  only  com¬ 
pany  whose  payments  were  isolated  and  recorded  was 
Equitable  Auto.  This  arises  from  the  fact  that  the  only 
employees  in  the  Presidents’  Department  who  will  be 
affected  by  segregation  are  a  few  who  receive  part  of 
their  compensation  from  Equitable  Auto,  which  Coff- 
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man’s  study  treats  as  being  dissolved  on  segregation 
(1819a-1823a).  The  aggregate  of  the  wage  payments 
made  by  Equitable  Auto  in  January,  1947,  to  employees 
included  in  this  department  was  $317.97.  Since  the  pay¬ 
ments  made  by  other  companies  to  employees  in  this 
department  were  not  affected  by  segregation,  they  were 
not  compiled  because  they  were  not  material  to  his 
study  (1819a-1823a). 


P.  Ex.  60-1 

P.  Ex.  60-1  (Pet.  Ex.  VoL  I)  is  captioned  “Distribu¬ 
tion  of  January,  1947  Departmental  Payroll  Costs  by 
Utility  Groups.”  All  the  data  shown  on  this  exhibit  were 
taken  from  the  payroll  records  of  the  companies  (725a, 
726a). 

The  purpose  of  this  exhibit  is  to  analyze  that  por¬ 
tion  of  the  January,  1947,  payroll  which  is  paid  to  em¬ 
ployees  working  in  departments  which  will  be  affected 
by  segregation  and  to  record  what  portions  thereof  are 
paid  by  each  of  the  several  groups  of  companies  (730a) . 

P.  Ex.  60-1  shows  the  same  total  of  $2,932,745.62 
(rounded  to  the  nearest  dollar),  which  is  shown  on 
P.  Ex.  59  and  P.  Ex.  59-1  as  the  total  wage  payments 
made  in  January,  1947,  to  employees  carried  on  the  pay¬ 
roll  records  maintained  in  the  Pittsburgh  offices,  after 
elimination  of  certain  payments  attributable  to  abnor¬ 
mal  conditions. 

This  total  of  $2,932,746  is  then  analyzed  and  broken 
down  in  the  exhibit  to  show  the  amount  thereof  paid  by 
each  group  of  companies  (with  payments  by  Equitable 
Auto,  Equitable  Real  Estate,  Equitable  Sales  Company 
and  Philadelphia  Company  shown  separately)  to  each 
of  the  following  classes  of  employees: 

(a)  employees  in  each  of  the  13  departments  af¬ 
fected  by  segregation, 
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(b)  employees  of  Equitable  Auto  other  than  those 
working  in  the  13  departments  mentioned, 

(c)  employees  of  Equitable  Real  Estate  other  than  | 
those  working  in  the  13  departments  men-  j 
tioned. 

This  exhibit  shows  that  the  aggregate  wage  pay¬ 
ment  of  $375,327,  shown  by  P.  Ex.  59-1  to  have  been  j 
made  in  January,  1947,  to  employees  in  the  13  depart¬ 
ments  which  will  be  affected  by  segregation,  was  borne 
by  the  following  groups  in  the  following  amounts: 

(1)  $204,168  by  the  Electric  Group, 

(2)  $  87,340  by  the  Gas  Group,  j 

(3)  $  60,892  by  the  Transportation  Group, 

(4)  $  8,285  by  Equitable  Auto, 

(5)  $  991  by  Equitable  Real  Estate, 

(6)  $  57  by  Equitable  Sales  Company, 

(7)  $  13,504  by  Philadelphia  Company. 

| 

i 

i 

i 

P.  Ex.  60-2 

P.  Ex.  60-2  (Pet.  Ex.  Vol.  I)  consists  of  the  work 
sheets  containing  the  supporting  data  on  which  P.  Ex. 
60-1  was  based  (728a,  729a).  The  figures  in  these  work  j 
sheets  were  taken  from  the  books  of  the  companies  | 
(729a). 

These  work  sheets  contain  the  same  payroll  data 
as  that  shown  in  the  work  sheets  in  P.  Ex.  59-2,  except  j 
that  in  P.  Ex.  59-2  the  data  are  broken  down  by  separate 
payroll  classifications,  whereas  in  P.  Ex.  60-2  the  data 
are  presented  on  the  basis  of  total  payroll.  Thus,  Sheet 
3-D-l  of  P.  Ex.  60-2  (Pet.  Ex.  Vol.  I,  P.  462)  shows  the 
total  payroll  for  the  Accounting  Department  and  the 
figures  there  shown  are  the  total  of  the  figures  given 
for  the  Accounting  Department  by  each  of  three  sepa-i 
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rate  payroll  classifications  in  Sheets  3-C-l,  3-02  and 
3-03  of  P.  Ex.  59-2  at  Pet.  Ex.  VoL  I,  P.  427,  428  and 
429  (968a). 


P.  Ex.  61 

P.  Ex.  61  (Pet.  Ex.  VoL  I)  is  captioned  “Analysis 
and  Adjustment  of  January,  1947  Payroll” 

The  purpose  of  this  exhibit  is  to  analyze  and  adjust 
the  January,  1947,  payroll  (which  is  shown  on  P.  Ex. 
59-1 )  for  each  of  the  12  general  departments  (not  includ¬ 
ing  the  Presidents’  Department)  and  for  Equitable  Auto 
so  as  to  produce  a  “normalized”  straight-time  payroll 
for  January,  1947,  which  will  be  used  as  the  basis  for  esti¬ 
mating  an  annual  payroll  for  1947  for  the  same  depart¬ 
ments  and  company  (733a,  736a,  737a).  The  so-called 
Presidents’  Department  is  omitted  from  this  exhibit  and 
from  each  of  Coffman’s  succeeding  exhibits.  As  the 
analysis  in  P.  Ex.  59-1,  P.  Ex.  59-2  and  P.  Ex.  60-1  showed 
that  $318  of  the  wages  paid  to  employees  therein  would 
be  affected  by  segregation,  the  omission  of  this  amount 
from  the  base  used  in  calculating  the  normalized  straight- 
time  payroll  for  January,  1947,  produces  an  adjustment 
on  the  side  of  conservatism. 

This  exhibit  shows  the  following  adjustments  to  the 
January,  1947,  payroll: 

(1)  An  adjustment  to  eliminate  overtime  pay 
actually  paid  in  January,  1947, 

( 2 )  An  adjustment  to  eliminate  the  effect  of  ab¬ 
normal  conditions  such  as  (a)  employment  or  re¬ 
lease  of  employees  between  pay  days,  (b)  overpay¬ 
ments  or  underpayments  chargeable  to  prior  periods, 
(c)  deductions  for  employees’  absence,  and  (d)  the 
fact  that  January  has  31  days  which  causes  a  dif¬ 
ference  between  the  number  of  hours  actually 
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! 

worked  in  that  month  and  the  168  hours  used  to  cal¬ 
culate  a  typical  monthly  pay, 

(3)  An  adjustment  to  reflect  minor  personnel  j 

changes  then  pending. 

i 

The  data  shown  on  P.  Ex.  61  for  actual  January,  j 
1947,  payroll,  for  straight-time  pay  and  for  overtime  pay 
during  that  month,  were  taken  from  the  books  of  the  j 
companies  ( 731a,  732a).  The  data  upon  which  the  ad¬ 
justments  were  made  were  based  on  information 
obtained  from  the  records  of  the  companies  and/or  inter-  j 
views  with  department  heads  (736a,  737a). 

This  exhibit  shows  that  the  adjusted  or  “normal-  j 
ized”  straight-time  payroll  for  January,  1947,  of  the  12 
general  departments  and  Equitable  Auto  is  $391,841,  as  | 
compared  with  the  unadjusted  actual  payroll  for  Janu- 1 . 
ary,  1947,  of  $416,165.  | 

The  figures  shown  on  this  exhibit,  as  the  adjusted 
straight-time  pay  for  January,  1947,  for  each  of  the  12  j 
general  departments  and  Equitable  Auto,  which  aggre-j 
gate  $391,841,  are  subsequently  used  to  estimate  an  an¬ 
nual  payroll  for  1947  ( 736a,  737a ) . 

i 

P.  Ex.  62-1 

P.  Ex.  62-1  (Pet.  Ex.  VoL  I)  is  captioned  “Applica¬ 
tion  of  Increases  in  Pay  Rates  Effective  January  1, 1947, 
Retroactive  From  February  8, 1947.” 

| 

The  purpose  of  this  exhibit  is  to  analyze  and  adjust 
the  “normalized”  January,  1947,  straight-time  payroll 
shown  on  P.  Ex.  61  and  to  calculate  therefrom  an  esti-i 
mated  1947  annual  payroll  (both  straight-time  and  over¬ 
time)  for  the  general  departments  and  for  Equitable 
Auto,  which  will  be  based  on  January,  1947,  experience 
as  adjusted  to  reflect  conditions  actually  expected  to  ex¬ 
ist  during  1947  (738a,  739a). 
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This  exhibit  shows  the  aggregate  “normalized”  or 
adjusted  straight-time  pay  for  January,  1947,  for  each 
of  the  general  departments  and  for  Equitable  Auto,  taken 
from  the  last  column  of  P.  Ex.  61.  It  then  shows  the  re¬ 
sult  of  the  following  further  adjustments  and  calcula¬ 
tions  with  respect  to  the  “normalized”  straight-time  pay 
for  January,  1947 : 

(1)  An  adjustment  to  give  effect  to  a  wage  in¬ 
crease  made  by  the  companies  on  February  8, 1947, 
retroactive  to  January  1, 1947.  This  adjustment  was 
calculated  by  applying  the  retroactive  pay  increase 
for  January,  1947,  on  an  individual  employee  basis 
rather  than  on  the  basis  of  applying  the  increase 
to  the  aggregate  straight-time  pay  for  all  affected 
employees  (738a,  742a,  743a).  The  supporting  data 
for  these  adjustments  are  set  forth  in  P.  Ex.  62-2. 

t 

(2)  A  calculation  of  the  1947  annual  straight- 
time  pay  for  each  of  the  general  departments  and  for 
Equitable  Auto,  based  on  the  normalized  straight- 
time  pay  for  January,  1947,  after  the  adjustment 
mentioned  in  (1)  above  to  give  effect  to  the  retro¬ 
active  wage  increase  of  February  8,  1947.  This  cal¬ 
culation  was  also  made  on  an  individual  employee 
basis  by  multiplying  each  employee’s  adjusted 
straight-time  pay  for  January,  1947,  by  12  (  742a) ; 
and  is  set  forth  in  P.  Ex.  63-2,  where  for  each  depart¬ 
ment  and  for  Equitable  Auto  there  is  shown  (a)  the 
name  of  each  individual  employee  and  his  job  title, 
(b)  the  employee’s  straight-time  pay  for  January, 
1947,  as  adjusted  and  set  forth  in  P.  Ex.  62-2  to  re¬ 
flect  the  retroactive  wage  increase  of  February  8, 
1947  and  (c)  the  employee’s  1947  annual  straight- 
time  pay  based  on  his  adjusted  straight-time  pay  for 
January,  1947,  as  set  out  in  P.  Ex.  62-2. 

(3)  A  calculation  of  an  overtime  pay  figure 
representing  an  estimate  of  the  overtime  pay  which 
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would  be  paid  during  1947  to  employees  in  each  of 
the  general  departments  and  in  Equitable  Auto 
(739a).  The  supporting  data  on  which  these  calcu¬ 
lations  are  made  are  set  forth  in  P.  Ex.  62-3. 

P.  Ex.  62-1  finally  shows  the  total  of  (a)  the  esti¬ 
mated  1947  annual  straight-time  payroll  and  (b)  the 
estimated  1947  annual  overtime  payroll,  which  amounts 
to  $5,240,548.  This  amount  is  the  estimated  1947  annual  | 
payroll  for  the  general  departments  and  for  Equitable 
Auto.  | 

i 

P.  Ex.  62-2  and  P.  Ex.  62-3 

P.  Ex.  62-2  and  P.  Ex.  62-3  (Pet.  Ex.  VoL  I)  are  the  , 
work  sheets  containing  the  supporting  data  on  which 
P.  Ex.  62-1  was  based  ( 739a,  740a ) . 

i 

i 

P.  Ex.  62-2  records  the  following  data  for  each  gen-  | 
eral  department  and  for  Equitable  Auto:  (1)  the  name  j 
and  job  title  of  each  employee,  ( 2 )  the  monthly  salary  of 
each  employee  at  rates  in  effect  during  January,  1947,  j 
prior  to  the  wage  increase  made  on  February  8,  1947, 
retroactive  to  January  1,  1947,  (3)  the  increase  in  the 
monthly  salary  of  each  employee  resulting  from  that 
wage  increase  and  (4)  the  monthly  salary  of  each  em-  j 
ployee  at  rates  in  effect  for  January,  1947,  after  giving  j 
effect  to  that  increase.  The  aggregate  figures  for  all  em¬ 
ployees  in  each  department  are  the  figures  carried  into  j 
columns  two,  three  and  four  of  P.  Ex.  62-1.  For  example,  i 
the  two  sheets  marked  7-F-l.l  and  1.2  of  P.  Ex.  62-2  ( at 
Pet.  Ex.  Vol.  I,  P.  511  and  512)  show  aggregate  figures 
for  the  Personnel  Department  of  $16,705.67  for  “Old  i 
Rate”,  $1566.20  for  “Increase”  and  $18,271.87  for  “New 
Rate.”  These  figures  are  rounded  to  the  nearest  dollar  ! 
and  carried  into  the  appropriate  columns  opposite  Per-  j 
sonnel  Department  on  P.  Ex.  62-1. 

*  j 

P.  Ex.  62-3  records  the  following  data  for  each  j 
general  department  and  for  Equitable  Auto:  (1)  the  j 


i 
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straight-time  pay  for  all  employees  eligible  for  overtime 
for  each  month  during  1946  and  for  January,  1947,  (2) 
the  number  of  hours  of  overtime  and  the  amount  of  over¬ 
time  pay  incurred  with  respect  to  all  employees  eligible 
for  overtime  for  each  month  during  1946  and  for  Janu¬ 
ary,  1947,  (3)  the  percentage  which  overtime  pay  is  of 
straight-time  pay  of  those  employees  eligible  for  over¬ 
time  for  each  month  during  1946  and  for  January,  1947, 
(4)  the  average  percentage  which  the  average  overtime 
pay  of  such  employees  for  1946  is  of  their  average 
straight-time  pay  for  1946,  (5)  the  estimated  1947  an¬ 
nual  straight-time  payroll  as  shown  in  P.  Ex.  63-2,  from 
which  is  subtracted  the  estimated  1947  salaries  payable 
to  employees  not  eligible  for  overtime  to  give  the  esti¬ 
mated  1947  annual  payroll  on  which  overtime  is  payable, . 
(6)  the  percentage  of  that  payroll  at  which  Coffman 
estimated  that  overtime  pay  will  be  incurred  during  1947 
in  the  light  of  1946  experience  and  anticipated  overtime 
requirements  during  1947,  and  (7)  the  estimated  dollar 
amount  of  overtime  pay  for  1947. 

For  example,  Sheets  7-F-2  and  7-F-3  of  P.  Ex.  62-3 
(at  Pet.  Ex.  VoL  I,  P.  561  and  562)  set  forth  the  above 
data  for  the  Personnel  Department.  From  these  it  ap¬ 
pears  that  the  average  percentage,  which  the  average 
overtime  pay  of  employees  eligible  for  overtime  for  1946 
is  of  their  average  straight-time  pay,  was  5.3%  for  this 
department.  In  Coffman’s  judgment,  this  percentage  fig¬ 
ure  represented  the  overtime  expectancy  during  1947 
(982a,  983a,  997a,  998a) .  He  then  applied  this  percentage 
to  the  estimated  1947  annual  straight-time  payroll  for 
this  department  on  which  overtime  is  payable  and  ob¬ 
tained  the  figure  of  $7,427.  This  figure  represented  his 
judgment  as  to  the  expected  overtime  pay  in  the  Per¬ 
sonnel  Department  for  1947.  This  figure  was  then  carried 
into  P.  Ex.  62-1  under  the  appropriate  column  opposite 
the  Personnel  Department. 
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A  similar  procedure  was  followed  in  respect  to  de¬ 
termining  overtime  for  the  other  departments  and  for 
Equitable  Auto.  For  the  most  part,  it  was  Coffman’s 
judgment  that  the  1946  overtime  experience  would  pre¬ 
vail  during  1947  (995a-997a).  j 

i 

i 

P.  Ex.  63-1  | 

P.  Ex.  63-1  (Pet.  Ex.  VoL  I)  is  captioned  “Distri¬ 
bution  of  1947  Estimated  Departmental  Payroll  Costs  i 
by  Utility  Groups.” 

The  purpose  of  this  exhibit  is  to  analyze  the  j 
$5,240,548,  which  is  shown  on  P.  Ex.  62-1  as  the  esti- j 
mated  1947  annual  payroll  for  each  of  the  general  de-  j 
partments  and  for  Equitable  Auto,  and  to  determine! 
how  much  thereof  is  to  be  borne  by  each  group  of  com- 1 
P^es  (745a).  j 

P.  Ex.  63-1  shows  that  the  estimated  1947  annual  j 
payroll  aggregating  to  $5,240,548  is  borne  by  the  follow¬ 
ing  groups  in  the  following  amounts: 


Group 

Amount 

Electric  . 

.  $2,467,018 

Gas  . 

.  1,076,198 

Transportation  . 

733,032 

Equitable  Auto . 

781,917 

Equitable  Real  Estate . 

12,488 

Philadelphia  Company  . 

169,895 

Total . 

.  $5,240,548 

Of  the  $781,917  payable  by  Equitable  Auto,  the  exhibit 
shows  that  $90,402  is  payable  to  employees  of  that  com¬ 
pany  working  in  the  general  departments  and  that 
$691,515  is  payable  to  employees  of  that  company  not 
working  in  the  general  departments. 
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P.  Ex.  63-2 

P.  Ex.  63-2  (Pet.  Ex.  Vol.  I)  consists  of  the  work 
sheets  containing  the  supporting  data  on  which  P.  Ex. 
63-1  and  a  portion  of  P.  Ex.  62-1  were  based. 

This  exhibit  sets  forth  separately  for  each  general 
department  and  for  Equitable  Auto  the  following  data : 

(1)  the  name  and  job  title  of  each  individual 
employee, 

(2)  the  employee’s  “monthly  rate,”  being  the 
straight-time  pay  for  January,  1947,  as  adjusted 
and  set  forth  in  P.  Ex.  62-2  to  reflect  the  retroactive 
wage  increase  of  February  8,  1947, 

(3)  the  employee’s  “annual  rate,”  being  the 
1947  annual  straight-time  pay  based  on  his  ad¬ 
justed  straight-time  pay  for  January,  1947,  as  set 
out  in  P.  Ex.  62-2, 

(4)  the  portion  of  the  employee’s  monthly  and 
annual  straight-time  pay  which  is  paid  by  each 
group  of  companies,  with  Equitable  Auto,  Equi¬ 
table  Real  Estate  and  Philadelphia  Company  shown 
separately, 

(5)  the  estimated  amount  of  overtime  pay,  if 
any,  expected  to  be  paid  during  1947  and  the  por¬ 
tions  thereof  which  will  be  paid  by  each  group  of 
companies, 

(6)  the  total  estimated  1947  annual  payroll, 
including  overtime  pay,  and  the  amount  thereof 
which  will  be  paid  by  each  group  of  companies, 

(7)  the  basis  upon  which  the  1947  pay  of  each 
employee  is  actually  borne  by  the  various  companies 
as  evidenced  by  copies  of  the  official  records  of  the 
companies,  except  in  the  case  of  employees  whose 
pay  is  distributed  on  the  basis  of  time  sheets,  and 
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(8)  the  average  allocation,  for  the  entire 
twelve  months  of  1946,  of  the  total  1946  pay  of 
those  employees  whose  pay  is  distributed  on  a  time  ! 
sheet  basis. 

» 

Coffman  determined  the  portion  of  each  employee's 
monthly  and  annual  1947  straight-time  pay  which  is  | 
paid  by  each  group  of  companies  on  the  same  basis  as  j 
that  prescribed  by  the  department  head  for  use  through-  j 
out  the  year  1947  and  actually  employed  by  the  com-  j 
panies  in  January,  1947  (  745a,  746a,  961a,  962a) ,  except 
that,  in  the  case  of  those  employees  whose  salaries  are  j 
distributed  on  a  time-sheet  basis,  the  1947  annual  I 
straight-time  salaries  of  such  employees  were  dis¬ 
tributed  on  the  basis  of  the  average  allocation  of  their 
salaries  for  the  entire  twelve  months  of  1946  (See,  for 
example,  Sheet  3-G-3.29  of  P.  Ex.  63-2  at  Pet.  Ex.  VoL 
I,  P.  640;  1851a,  1852a).  j 

Coffman  determined  the  portion  of  the  total  esti¬ 
mated  1947  overtime  pay,  of  each  general  department  i 
expected  to  have  overtime  pay  during  1947,  which  is  ! 
paid  by  each  group  of  companies,  on  the  following  bases,  j 
In  the  case  of  those  general  departments  made  up  of  I 
two  or  more  divisions,  he  first  distributed  the  total  esti-  j 
mated  1947  overtime  pay  for  each  division  to  company 
groups  on  the  basis  of  the  percentage  which  each  group  I 
bears  of  that  division's  estimated  1947  annual  straight- ! 
time  payroll,  and  then  totaled  the  amounts  distributed 
to  each  group  by  each  division  of  the  department,  to] 
produce  the  total  amount  of  estimated  1947  overtime; 
pay  of  the  department  to  be  paid  by  each  group  (See, 
for  example,  1852a) .  In  the  case  of  those  general  depart¬ 
ments  not  having  divisions,  he  distributed  the  total  1947 
estimated  overtime  pay  for  the  department  to  company 
groups  on  the  basis  of  the  percentage  which  each  group 
bears  of  that  department's  estimated  1947  annual 
straight-time  pay. 
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i 


By  adding  together  ( a )  the  portion  of  the  estimated 
annual  1947  straight-time  pay  of  each  general  depart¬ 
ment  which  is  distributed  to  each  group  of  companies 
and  (b)  the  portion  of  the  estimated  annual  1947  over¬ 
time  pay  of  the  same  general  department  which  is  dis¬ 
tributed  to  the  same  group  of  companies,  he  obtained 
that  portion  of  each  general  department's  estimated  an¬ 
nual  payroll  (including  overtime)  which  is  borne  by 
each  group  of  companies. 

The  application  of  these  methods,  in  the  case  of  a 
general  department  in  which  no  overtime  pay  is  ex¬ 
pected  during  1947,  may  be  illustrated  by  Coffman's 
treatment  of  the  Purchasing  Department.  Sheets  8-G-l.l 
to  8-G-3.5  of  P.  Ex.  63-2  (at  Pet  Ex.  Vol.  I,  P.  713  to 
719)  contain  the  data  for  the  Purchasing  Department 
Sheets  8-G-3.1  to  8-G-3.4  consist  of  the  authorizations 
of  the  General  Purchasing  Agent,  the  head  of  the  Pur¬ 
chasing  Department,  notifying  the  Accounting  Depart¬ 
ment  of  the  distribution  to  be  made,  during  1947,  to 
each  company  of  the  salary  of  each  employee  in  the 
department  (1734a-1736a). 

It  will  be  seen  that  these  authorizations  direct  that 
a  specific  percentage  of  the  salary  of  each  employee  in 
the  Purchasing  Department  (except  for  two  employees 
noted  on  Sheet  8-G-3.4  and  discussed  in  detail  at  1734a- 
1739a)  shall  be  paid  by  certain  companies  which  are 
listed.  Thus  the  percentages  specified  for  the  companies 
making  up  the  Electric  Group  are: 


Duquesne  .  42.92% 

Steam  Heating  .  1.36% 

Cheswick  and  Harmar . 22% 

Total  .  44.50% 
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By  combining  the  percentages  for  each  company  mak¬ 
ing  up  each  group,  Coffman  derived  the  percentage  ap¬ 
plicable  to  the  group.  Thus,  44.5%  is  used  in  P.  Ex.  63-2 
as  the  percentage  of  the  Purchasing  Department's  1947 
payroll  which  is  borne  by  the  Electric  Group,  except  as 
to  one  employee  mentioned  in  the  above  exception. 

The  distributions  specified  in  the  authorizations  for 
the  Purchasing  Department  are  based  on  the  number  of 
purchase  orders  written  for  the  year  ended  November 
30,  1946,  subject  to  the  adjustment  noted  on  Sheet 
8-G-3.4  (1734a-1936a).  This  period  was  used  by  the 
General  Purchasing  Agent  as  it  was  the  latest  twelve- 
month  period  for  which  figures  were  available  at  the 
time  when  salary  distributions  were  established  for 
1947  (1742a,  1743a).  Sheet  8-03.5  shows  the  number 
of  purchase  orders  written  during  the  twelve-month 
period  ended  December  31,  1946  and  it  differs  from  the 
number  written  during  the  twelve-month  period  ended 
November  30,  1946  by  54  or  by  a  difference  of  128/1000 
of  1%  (1742a,  1743a). 

It  will  be  seen  from  Sheet  8-01.2  that,  for  purposes 
of  his  study,  Coffman  has  treated  three  printing  control 
employees,  who  are  actually  in  the  Accounting  Depart¬ 
ment,  as  being  transferred  to  the  Purchasing  Depart¬ 
ment  in  order  to  reflect  the  fact  that  such  a  transfer 
was  pending  at  the  time  his  study  was  made  (1772a- 
1774a).  The  basis  on  which  the  salaries  of  these  three 
employees  is  distributed  is  not  the  same  as  that  of  the 
employees  in  the  Purchasing  Department,  but  is  deter¬ 
mined  by  the  Accounting  Department.  The  salary  dis¬ 
tributions  of  these  three  employees  are  shown  by  Coff¬ 
man  at  Sheet  3-01.3  (at  Pet.  Ex.  Vol.  I,  P.  608)  and 
the  authorizations  pursuant  to  which  they  were  made 
are  shown  at  Sheets  3-03.6  and  3.7  ( at  Pet.  Ex.  Vol.  I, 
P.  609  and  610). 
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Sheets  8-G-l.l  and  8-G-1.2  show  for  the  Purchasing 
Department  that : 

(1)  the  total  monthly  straight-time  pay  for 
January,  1947  (being  the  total  of  the  January,  1947, 
straight-time  pay  of  all  employees  in  the  depart¬ 
ment,  including  the  three  printing  control  employ¬ 
ees,  as  adjusted  to  reflect  the  retroactive  wage  in¬ 
crease  of  February  8,  1947,  as  set  forth  in  P.  Ex. 
62-2  at  Sheet  8-F-l  at  Pet.  Ex.  VoL  I,  P.  513)  is 
$10,523; 

(2)  the  total  1947  annual  straight-time  pay 
(being  the  total  of  the  1947  annual  straight-time 
pay  of  all  employees  in  the  department,  including 
the  three  printing  control  employees,  based  on  the 
adjusted  January,  1947,  pay  as  set  forth  in  P.  Ex. 
62-2  at  Sheet  8-F-l  at  Pet.  Ex.  Vol.  I,  P.  513),  is 
$126,269;  and 

(3)  on  the  basis  of  distribution  actually  fol¬ 
lowed  by  the  companies  in  1947,  the  1947  annual 
straight-time  payroll  of  $126,269  is  distributable  as 
follows : 

(a)  $57,316  to  the  Electric  Group, 

(b)  28,563  to  the  Gas  Group, 

( c )  24,769  to  the  Transportation  Group, 

( d )  13,143  to  Equitable  Auto, 

(e)  701  to  Equitable  Real  Estate,  and 

(f )  1,557  to  Philadelphia  Company. 

$126,269  Total 

As  no  overtime  is  expected  for  this  department  during 
1947  (P.  Ex.  62-1;  739a),  the  amounts  last  shown  were 
carried  into  the  appropriate  columns  opposite  Purchas¬ 
ing  Department  on  P.  Ex.  63-2. 
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The  application  of  Coffman's  methods,  in  the  case  of 
a  general  department  in  which  overtime  pay  is  expected, 
during  1947,  may  be  illustrated  by  Coffman's  treatment 
of  the  Personnel  Department.  This  department  has  no 
divisions.  Sheets  7-G-l.l  and  7-G-1.2  of  P.  Ex.  63-2  (Pet. 
Ex.  VoL  I,  P.  706  and  707)  contain  the  data  for  the 
Personnel  Department.  Sheet  7-G-1.2  shows  the  Person¬ 
nel  Department's  expected  1947  annual  overtime  pay¬ 
ment  of  $7,427  (taken  from  P.  Ex.  62-3)  distributed  to 
each  group  of  companies  on  the  basis  of  the  percentage 
borne  by  each  group  of  the  department’s  total  estimated 
1947  annual  straight-time  payroll.  In  the  case  of  this 
department,  this  is  the  same  as  the  1947  basis  of  distri¬ 
bution  specified  by  the  department  head  in  the  authori-  . 
zations  at  Sheets  7-G-3.1  and  7-G-3.2  (Pet.  Ex.  VoL  I, 
P.  708  and  709).  Sheet  7-G-1.2  also  shows  that  the  re¬ 
sulting  amount  is  then  added  to  the  amount  of  1947  an¬ 
nual  straight-time  payroll  distributed  by  the  Personnel 
Department  to  the  particular  group  to  produce  a  1947 
annual  payroll  (including  overtime)  of  $226,674  for  the 
Personnel  Department  distributable  as  follows : 

(a)  $103,838  to  the  Eectric  Group,  j 

(b)  33,027  to  the  Gas  Group, 

l 

( c )  81,814  to  the  Transportation  Group, 

( d )  4,946  to  Equitable  Auto, 

(e)  1,360  to  Equitable  Real  Estate,  and  |  . 

(f )  1,689  to  Philadelphia  Company. 

$226,674  Total 

These  last  mentioned  amounts  are  then  carried  into  the 
appropriate  columns  opposite  Personnel  Department  on 
P.  Ex.  63-1. 

I 
| 

i 

i 


83 


Coffman — Exhibits  and  Testimony 

P.  Ex.  64-1 


P.  Ex.  64-1  (Pet.  Ex.  Vol.  IE)  is  captioned  “Distri¬ 
bution  of  Estimated  Annual  Payroll  Costs  after  Absorp¬ 
tion  of  Equitable  Auto  Company  Portion  in  Each  Gen¬ 
eral  Department.” 

The  purpose  of  this  exhibit  is  to  show  how  the  ag¬ 
gregate  estimated  1947  annual  payroll  of  $5,240,548 
( shown  on  last  line  of  P.  Ex.  62-1  and  P.  Ex.  63-1 )  would 
be  distributed  among  the  general  departments  and 
among  company  groups  in  the  event  that  Equitable  Auto 
were  dissolved  and  the  other  companies  in  the  Phila¬ 
delphia  Company  System  assumed  Equitable  Auto’s 
functions  ( 754a ) . 

This  is  accomplished  by  redistributing  to  company 
groups  (1)  that  portion  of  each  general  department’s 
estimated  1947  annual  payroll  which  is  attributable  to 
Equitable  Auto  and  (2 )  the  $691,515  of  Equitable  Auto’s 
estimated  1947  annual  payroll  payable  with  respect  to 
that  company’s  employees  not  working  in  the  general  de¬ 
partments.  The  basis  on  which  these  were  distributed  is 
the  percentage  by  which  each  of  the  other  companies 
contributed  to  Equitable  Auto’s  1946  income.  The  cal¬ 
culation  of  these  percentage  figures  is  set  forth  on  the 
bottom  of  each  work  sheet  in  P.  Ex.  64-2  (  756a).  The 
calculations  of  the  amount  redistributed  by  each  general 
department  to  each  company  group  are  set  forth  on 
Sheets  2-H-l  through  17-H-l  of  P.  Ex.  64-2  (at  Pet.  Ex. 
VoL  n,  P.  770  through  799)  and  the  calculations  of  the 
$691,515  redistributed  from  Equitable  Auto  to  each  com¬ 
pany  group  are  set  forth  on  Sheet  EA-H-1  (Pet.  Ex.  Vol. 
IE,  P.  800)  of  the  same  exhibit. 

P.  Ex.  64-1  shows  that,  as  a  result  of  these  redistri¬ 
butions,  the  estimated  1947  annual  payroll  attributable 
to 
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(1)  the  companies  in  the  Electric  Group  is  in-  | 

creased  from  the  $2,467,018  shown  on  P.  Ex.  63-1  to  j 
$2,713,793,  ! 

( 2 )  the  companies  in  the  Gas  Group  is  increased 
from  the  $1,076,198  shown  on  P.  Ex.  63-1  to 
$1,205,370, 

(3)  the  companies  in  the  Transportation  Group  j 

is  increased  from  the  $733,032  shown  on  P.  Ex.  63-1  I 
to  $1,138,926,  j 

(4)  Equitable  Real  Estate  remains  unchanged  j 
at  the  $12,488  shown  on  P.  Ex.  63-1,  and 

i 

(5)  Philadelphia  Company  is  increased  from  j 
the  $169,895  shown  on  P.  Ex.  63-1  to  $169,971. 

I 

P*  Ex.  64-2  j 

i 

P.  Ex.  64-2  (Pet.  Ex.  VoL  II)  consists  of  the  work  j 
sheets  containing  the  supporting  data  on  which  P.  Ex. 
64-1  was  based  (754a,  755a). 

This  exhibit  records  the  following  data  for  each  of  j 
the  general  departments  and  for  Equitable  Auto : 

(1)  The  amount  of  income  received  by  Equi-i 
table  Auto  during  1946  from  each  group  of  compa¬ 
nies  and  the  percentage  relationship  of  the  income 
received  during  1946  from  each  group  to  Equitable 
Auto’s  entire  1946  income  (754a,  755a,  757a,  758a ).j 

( 2 )  That  part  of  the  estimated  1947  annual  pay-  j 
roll  which  is  presently  payable  by  Equitable  Auto 
and  by  each  group  of  companies,  taken  from  P.  Ex. 
63-1  (754a,  755a). 

i 

(3)  A  redistribution  to  each  group  of  compa¬ 
nies  of  that  part  of  the  estimated  1947  payroll  which 
is  presently  payable  by  Equitable  Auto  (760a).  The 
percentage  thereof  distributed  to  each  group  is 
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based  on  the  percentage  relationship  of  the  income 
received  by  Equitable  Auto  from  that  group  during 

1946  to  Equitable  Auto’s  entire  1946  income  ( 755a, 
757a,  758a). 

( 4 )  That  part  of  the  estimated  1947  annual  pay¬ 
roll  payable  by  each  group  of  companies  after  the 
elimination  of  Equitable  Auto  and  after  the  redistri¬ 
bution  to  each  group  of  that  part  of  the  estimated 

1947  annual  payroll  payable  by  Equitable  Auto. 
These  amounts  are  shown  under  the  heading  “Ad¬ 
justed  Annual  Payroll”. 

Not  all  departments  would  be  affected  by  the  disso¬ 
lution  of  Equitable  Auto.  For  example,  Sheet  2-H-l  of 
P.  Ex.  64-2  ( at  Pet.  Ex.  Vol.  II,  P.  770 )  contains  the  above 
data  for  the  Executive  Department.  However,  since  no 
part  of  the  Executive  Department’s  1947  annual  payroll 
is  presently  paid  by  Equitable  Auto,  there  is  no  part  of 
the  payroll  of  the  Executive  Department  to  be  redistrib¬ 
uted  upon  Equitable  Auto’s  dissolution  (758a).  Conse¬ 
quently,  the  figures  shown  for  the  Executive  Depart¬ 
ment’s  estimated  1947  annual  payroll  presently  payable 
by  each  group  of  companies  remain  unadjusted  and  are 
carried  directly  into  P.  Ex.  64-1.  A  like  result  occurs  in 
the  case  of  other  departments  whose  payroll  costs  are 
borne  entirely  by  companies  other  than  Equitable  Auto. 

Sheets  3-H-1S  to  3-H-1.18  of  P.  Ex.  64-2  (at  Pet.  Ex. 
VoL  n,  P.  771  to  789)  cover  the  Accounting  Department, 
which  is  one  of  the  departments  whose  payroll  costs  are 
borne  in  part  by  Equitable  Auto.  Sheet  3-H-1S  shows 
that  Equitable  Auto  is  chargeable  with  $59,679  of  the 
department’s  estimated  1947  annual  payroll;  and  that 
when  this  $59,679  is  redistributed  to  company  groups 
( upon  Equitable  Auto’s  dissolution )  upon  the  percentage 
basis  by  which  each  group  contributed  to  Equitable 
Auto’s  entire  1946  income,  the  portion  of  the  depart- 
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ment’s  1947  estimated  annual  payroll  payable  by  each 
group  is  increased  to  the  following  amounts : 

$1,262,584  for  the  Electric  Group,  j 

572,946  for  the  Gas  Group,  j 

273,333  for  the  Transportation  Group, 

5,076  for  Equitable  Real  Estate,  and 
30,159  for  Philadelphia  Company.  ! 

$2,144,098— for  all  groups. 

The  above  figures  are  the  ones  which  are  carried  into 
P.  Ex.  64-1  under  the  appropriate  columns  opposite  the 
Accounting  Department. 

P.  Ex.  65-1 

P.  Ex.  65-1  (Pet.  Ex.  VoL  II)  is  entitled  “Compari¬ 
son  of  Employees  and  Estimated  Annual  Payroll  Cost 
— Present  Basis  vs.  Segregated  Basis.” 

The  purpose  of  this  exhibit  is  to  summarize  Coff¬ 
man’s  findings  as  to  the  number  of  employees  and  as  to 
the  payroll  which  will  be  required  in  the  event  that  the 
companies  are  segregated  into  groups  and  Equitable 
Auto  is  dissolved  and  its  functions  assumed  by  each 
segregated  group. 

The  exhibit  presents  a  comparison  of  the  following 
data  with  respect  to  the  number  of  employees : 

( 1 )  The  number  of  employees,  during  January, 
1947,  working  in  each  of  the  general  departments 
and  in  Fleet  Service  and  Maintenance1  (762a-764a)  J 

I 

lIn  this  exhibit  and  subsequent  exhibits  through  P.  Ex.  70, 
Coffman  uses  the  term  “Fleet  Service  and  Maintenance”  to 
describe  (1)  the  organization  made  up  of  those  employees  of 
Equitable  Auto  who  are  not  in  the  general  departments  and/ 
or  (2)  similar  organizations  which  will  perform  similar  func¬ 
tions  after  segregation  in  each  segregated  group. 
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These  data  are  referred  to  in  the  Exhibit  as  on  the 
“present  basis.” 

(2)  The  estimated  number  of  employees  which 
will  be  required  in  each  group  of  companies,  in  the 
event  of  segregation,  to  perform  such  of  the  work 
(presently  being  done  for  that  group  in  each  general 
department  and  by  Equitable  Auto )  as  Coffman  con¬ 
cluded  that  group  would  continue  to  perform  for 
itself  after  segregation  (762a-764a).  These  data  are 
referred  to  in  the  exhibit  as  on  a  “segregated  basis.” 


This  comparison  is  briefly  summarized  in  the  following 
table: 


No.  of 
Employes 
On  Segre- 


No.  of  Employees 

gated 

Group 

On  Present  Basis 

Basis 

Electric 

(Not  segregated  to  any  group) 

1015 

Gas 

^  it  tf  it  u 

“  ) 

510 

Transpor¬ 

tation 

^  it  U  it  it 

“  ) 

406 

Equitable 

Real 

Estate  (  “  “  “  “  “  )  6 


Philadel¬ 
phia  Com¬ 
pany  (  “  “  “  “  “  )  25 


Increase 
in  No.  of 
Employee!' 
Arising 
from 

Segregation 


All  groups  1684 


1962  278 


P.  Ex.  65-1  also  presents  a  comparison  of  the  follow¬ 
ing  data  with  respect  to  estimated  1947  annual  payrolls : 

( 1 )  The  estimated  1947  annual  payroll,  for  em¬ 
ployees  in  each  of  the  general  departments  and 
Fleet  Service  and  Maintenance,  which  aggregates 
$5,240,548.  These  payroll  figures  are  taken  from  the 
last  column  of  P.  Ex.  62-1,  P.  Ex.  63-1  and  P.  Ex.  64-1. 
These  figures  are  referred  to  in  P.  Ex.  65 1  as  on  the 
“present  basis.” 
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(2)  The  estimated  1947  annual  payroll  re¬ 
quired  to  be  paid  by  each  group  of  companies  to  the 
number  of  employees  required  by  that  group  to  per¬ 
form,  after  segregation,  such  of  the  work  (pres¬ 
ently  being  done  for  that  group  in  each  general  de¬ 
partment  and  Fleet  Service  and  Maintenance)  as 
Coffman  concluded  each  segregated  group  would 
continue  to  perform  for  itself  after  segregation. 
These  payroll  figures  are  referred  to  in  the  exhibit 
as  on  a  “segregated  basis.” 


This  comparison  is  briefly  summarized  in  the  fol¬ 


lowing  table: 


Group 

Electric 

Gas 

Transportation 
Equitable  Real 
Estate 
Philadelphia 
Company 


Estimated  1947  Annual 
Payroll  on  Present  Basis 


Estimated  Increase  in! 
1947  Annual  Estimated 
Payroll  on  1947  Payroll 
Segregated  Arising  from 
Basis  Segregation 


(Supplied  in  P.  Ex.  66-1)  $3,091,319 
(  “  “  “  “  “  )  1,572,428 

(  “  “  “  “  “  )  1,223,468 


it 


it  it 


a  ti 


it 


a 


a 


it 


)  24,303 

)  149,683 


AH  groups  $5,240,548  $6,061,201  $820,653 

The  exhibit  shows  that,  for  all  groups  of  companies, 
segregation  will  cause  an  overall  increase  of  278  em¬ 
ployees  and  an  overall  increase  of  $820,653  in  annual 
payroll. 

P.  Ex.  65-2 


P.  Ex.  65-2  (Pet  Ex.  Vol.  II)  consists  of  the  work 
sheets  containing  the  supporting  data  on  which  P.  Ex. 
65-1  was  based  (765a).1 

1The  data  shown  in  P.  Ex.  65-2,  with  respect  to  the 
Telephone  Department,  were  furnished  to  Coffman  by  H.  J. 
Smith,  manager  of  that  department  (831a) .  See  Smith's  quali¬ 
fications  at  833a  to  841a  and  his  testimony  on  the  Telephone 
Department  at  841a  to  852a. 
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This  exhibit  sets  forth  the  following  data  for  each 
general  department  and  Fleet  Service  and  Maintenance : 

(1)  An  organization  chart,  taken  from  P.  Ex. 
25  and  P.  Ex.  27  to  P.  Ex.  39, 

( 2 )  A  brief  description  of  functions  performed, 

( 3 )  A  list  of  all  job  titles,  showing  for  each  job 
title,  the  present  number  of  employees  and  the  1947 
monthly  and  annual  rate  of  pay,  taken  from  P.  Ex. 
63-2, 

(4)  Coffman’s  estimate  of  the  number  of  em¬ 
ployees,  by  job  titles,  which  will  be  required,  upon 
a  segregation  of  the  companies  into  groups  and 
upon  the  dissolution  of  Equitable  Auto,  to  perform 
for  each  segregated  group  of  companies  such  of  the 
work  (presently  being  done  for  that  group  in  each 
general  department  and  by  Equitable  Auto)  as  he 
concluded  each  segregated  group  would  continue  to 
perform  for  itself  after  segregation,  and 

(5)  Coffman’s  estimate  of  the  1947  annual  sal¬ 
ary  required  to  be  paid  by  each  group  to  each  em¬ 
ployee  required  by  that  group  to  perform,  after 
segregation,  the  work  mentioned  in  (4)  above. 

These  estimates  are  based  upon  facts  ascertained 
from  the  records  of  the  companies  and  from  interviews 
and  discussions  with  department  heads  (763a).  They 
represent  Coffman’s  judgment  based  upon  many  factors, 
such  as  the  present  organization  and  functions  of  each 
department;  the  present  functions  and  salary  of  each 
employee  in  each  department;  the  hours  worked  in  each 
department  (763a-765a) ;  the  amount  of  the  depart¬ 
ment’s  payroll  presently  distributed  to  each  company; 
the  work  presently  performed  by  each  employee  for  each 
company  to  which  his  payroll  cost  is  distributed  ( 784a, 
785a) ;  the  type  of  organization  which  would  be  needed 
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in  the  event  of  segregation;  the  amount  and  nature 
of  the  work  required  to  be  performed  by  the  various 
new  organizations  resulting  from  segregation  (785a,  j 
786a ) ;  and  current  rates  of  pay  for  employees  perform¬ 
ing  work  of  the  type  to  be  performed  by  the  new  organi-  j 
zations  resulting  from  segregation  ( 785a,  786a ) . 

In  making  his  study  and  in  reaching  these  esti¬ 
mates,  Coffman  was  guided  by  the  following  broad  gen¬ 
eral  principles : 

( 1 )  Where  a  certain  type  of  work  is  presently  j 

being  performed  by  the  companies  in  a  particular  j 
manner,  it  was  reasonable  to  conclude  that,  after  j 
segregation,  each  segregated  group  of  companies  j 
would  continue  to  have  the  same  type  of  work  per-  j 
formed  and  to  have  it  performed  in  approximately  j 
the  same  manner,  except  where  segregation  made 
it  impossible  to  do  so  or  where  changed  conditions 
resulting  from  segregation  would  obviously  cause  j 
managerial  judgment  to  select  a  different  method  j 
1838a,  1839a,  1882a,  1883a).  | 

i 

(2)  Where  the  companies  are  now  able  to  hire 
an  individual  to  do  a  given  type  of  work  at  a  given 
salary,  it  was  reasonable  to  conclude  that,  after 
segregation,  they  would  be  able  to  hire  either  the 
same  man,  or  one  with  similar  qualifications,  to  per¬ 
form  the  same  or  similar  type  of  work  at  approxi-  ! 
mately  the  same  salary  (789a,  790a,  1790a) . 

( 3 )  The  scope  of  his  study  was  limited  to  deter¬ 
mining  the  effect  which  segregation  would  have  on  j 
the  operating  expenses  of  the  companies.  Conse¬ 
quently,  he  was  not  concerned  with  the  question  of  j 
determining  whether  salaries  presently  being  paid! 
were  adequate  or  inadequate  (1790a),  or  with  the! 
question  of  determining  whether  the  present  opera-  j 

tions  were  conducted  in  the  most  efficient  and  least  i 

! 
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expensive  manner  possible  (1780a,  1838a,  1839a, 
1882a,  1883a,  1890a,  1891a).  He  treated  as  imma¬ 
terial  to  his  study  the  question  of  what  possible 
changes  in  operating  methods  might  be  made  to  re¬ 
duce  operating  costs,  where  the  changes  could  be 
effected  before  segregation  as  well  as  after,  since 
any  such  resulting  reduction  in  operating  costs 
would  not  be  caused  by  segregation  (1780a,  1890a, 
1891a). 

(4)  Practical  considerations,  arising  from  the 
fact  that  Pittsburgh  Railways  and  Motor  Coach  are 
being  operated  by  Trustees  in  a  bankruptcy  reor¬ 
ganization  proceeding,  would  operate  to  depress  the 
salary  levels  of  certain  higher  paid  job  classifica¬ 
tions  in  the  Transportation  Group  below  those  other¬ 
wise  payable  ( 1770a-1772a,  793a,  798a,  1122a, 
1123a). 

The  manner  in  which  the  above  factors  and  princi¬ 
ples  were  actually  applied  may  be  illustrated  by  the  Pur¬ 
chasing  Department,  which  is  covered  by  Sheets  8-1-1  to 
8-1-4  of  P.  Ex.  65-2  (at  Pet.  Ex.  Vol.  II,  P.  903  to  906). 

Sheet  8-1-4  of  P.  Ex.  65-2  contains  a  list  of  all  job 
titles  in  the  Purchasing  Department  and  the  number  of 
employees  in  each  job  title  and  the  1947  monthly  and  an¬ 
nual  rate  of  pay  for  each  job  title,  all  of  which  is  taken 
from  Sheets  8-G-l.l  and  8-G-1.2  of  P.  Ex.  63-2  ( at  Pet. 
Ex.  VoL  I,  P.  713  and  714 ) .  As  previously  explained  in 
connection  with  P.  Ex.  63-2,  Coffman's  study  treats 
three  printing  control  employees,  who  are  actually  in 
the  Accounting  Department,  as  being  transferred  to  the 
Purchasing  Department  in  order  to  reflect  the  fact  that 
such  a  transfer  was  pending  at  the  time  his  study  was 
made  (1772a-1774a).  Sheet  8-1-4  of  P.  Ex.  65-2  shows 
that  the  number  of  employees  presently  in  the  Purchas¬ 
ing  Department  is  39  (including  the  three  printing  con- 

92 


* 


Coffman — Exhibits  and  Testimony 

trol  employees)  and  that  the  aggregate  annual  payroll 
for  the  39  employes  is  $126,269. 

Sheet  8-1-4  of  P.  Ex.  65-2  also  shows  the  outline  of 
the  new  organization  (by  job  titles,  by  number  of  em¬ 
ployees  and  by  aggregate  salaries  of  all  employees  in  a 
given  job  title )  which  will  be  required,  in  Coffman’s  judg¬ 
ment,  to  perform  for  each  group  of  companies,  after 
segregation,  such  of  the  work  (presently  being  done  for 
that  group  in  the  Purchasing  Department,  including  the 
work  of  the  three  printing  control  employees)  as  he  con¬ 
cluded  that  group  would  continue  to  perform  for  itself 
after  segregation. 

Thus,  Sheet  8-1-4  of  P.  Ex.  65-2  records  Coffman’s 
judgment  that,  upon  segregation,  each  segregated  group 
would  require  a  separate  purchasing  department  (except 
in  the  case  of  the  Philadelphia  Company  and  Equitable 
Real  Estate)  having  the  following  number  of  employees 
and  the  following  aggregate  annual  payroll: 


Group 

Number 

of 

Employees 

Aggregate 

Annual 

Payroll 

Electric  . 

20 

$  71,041 

Gas  . 

12 

39,957 

Transportation  . 

11 

32,372 

Other  (i.e.  Philadelphia 
Company  and  Equitable 
Real  Estate) . 

1 

2,761 

Total  all  groups . 

44 

$146,131 

These  figures  are  the  ones  which  are  carried  into  P.  Ex. 
65-1. 

Sheet  8-1-4  shows  for  each  group  the  type  of  pur¬ 
chasing  organization,  with  the  number  and  type  of  em¬ 
ployees,  which  in  Coffman’s  judgment  is  needed  to  handle 
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the  type  and  volume  of  purchasing  work  which  Coffman 
estimates  that  the  group  will  have  upon  segregation,  in 
the  light  of  its  January,  1947,  experience  (763a,  764a). 

It  will  be  seen  from  Sheet  8-1-4  that  Coffman  has 
estimated  that,  after  segregation,  the  Electric  Group's 
purchasing  organization  will  need  a  general  purchasing 
agent  as  executive  head  and  that  the  job  would  involve 
such  work  and  responsibility  that  the  annual  salary 
therefor  would  be  $12,000;  whereas  the  executive  heads 
of  the  new  purchasing  organizations  for  the  Gas  Group 
and  Transportation  Group  would  have  jobs  involving 
such  work  and  qualifications  that  they  would  command 
annual  salaries  of  $8400  and  $7200,  respectively.  The 
salary  differentials  are  based  upon  his  evaluation  of  the 
skills  required  for  each  job,  and  in  the  case  of  the 
general  purchasing  agent  for  the  Transportation  Group, 
are  affected  by  the  fact  that  the  companies  in  that  group 
are  in  bankruptcy.  A  detailed  statement  of  the  consid¬ 
erations  upon  which  these  differentials  are  based  is  set 
forth  at  1768a-1772a. 

It  will  also  be  seen  from  Sheet  8-1-4  that  Coffman  has 
estimated  that,  after  segregation,  the  purchasing  organi¬ 
zations  of  each  group  can  and  will  obtain  almost  all  of 
the  required  personnel  at  the  same  rates  of  pay  presently 
being  paid  by  the  Purchasing  Department  for  individuals 
of  similar  qualifications.  For  example,  Coffman  estimates 
that  each  of  the  Electric,  Gas  and  Transportation  Groups 
can  and  would  obtain  someone  capable  of  performing 
approximately  the  same  work  as  is  now  performed  by  a 
Clerk  B  in  the  Purchasing  Department  at  the  $2605  an¬ 
nual  salary  now  paid  to  a  Clerk  B.  Where,  however,  the 
qualifications  required  for  a  given  job  after  segregation 
are  less  in  a  particular  segregated  group  than  at  present, 
he  has  made  an  adjustment  to  reflect  the  fact.  Thus,  the 
Chief  Clerk  in  the  Purchasing  Department  now  has  an 
annual  salary  of  $4200.  On  segregation,  it  is  Coffman’s 
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judgment  that  a  similar  job  in  the  Electric  Group  would; 
involve  such  work  and  qualifications  as  to  command  the 
same  salary,  but  that  in  the  Gas  and  Transportation 
Groups  the  work  and  qualifications  involved  would  com¬ 
mand  only  $3600  per  year. 

Similar  treatment  is  given  to  each  other  general  de¬ 
partment  and  Fleet  Service  and  Maintenance. 

P.  Ex.  66-1 

P.  Ex.  66-1  (Pet.  Ex.  VoL  II)  is  captioned  “Compari¬ 
son  of  Estimated  Annual  Payroll  Cost  By  Utility  Groups 
— Present  Basis  vs.  Segregated  Basis.”  j 

The  purpose  of  this  exhibit  is  to  determine,  for  each 
group  of  companies,  the  increase  or  decrease  which  will 
result  in  the  payroll  of  that  group  in  the  event  that  the 
companies  are  segregated  into  groups  and  Equitable 
Auto  is  dissolved  (856a,  857a).  | 

The  exhibit  does  this  by  comparing  the  following 
data: 

( 1 )  The  estimated  1947  annual  payroll  payable 

by  each  group  of  companies  before  segregation,  but 
after  dissolution  of  Equitable  Auto  and  after  that 
company’s  functions  are  assumed  by  the  other  com¬ 
panies  as  set  out  in  P.  Ex.  64-1.  These  payroll  fig¬ 
ures  are  referred  to  in  P.  Ex.  66-1  as  the  “present” 
payroll.  ' 

(2)  The  estimated  1947  annual  payroll  payable 
by  each  group  of  companies  in  the  event  of  segrega¬ 
tion,  as  set  out  in  P.  Ex.  65-1.  These  payroll  figures 
are  referred  to  in  P.  Ex.  66-1  as  the  “segregated” 
payroll. 

This  comparison  is  briefly  summarized  in  the  follow¬ 
ing  table : 
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Increase  in 
Estimated 

Estimated  Estimated  1947  Annual 

Present  Segregated  Payroll 
1947  Annual  1947  Annual  Arising  from 
Group  Payroll  Payroll  Segregation 

Electric .  $2,713,793  $3,091,319  $377,526 

Gas  .  1,205,370  1,572,428  367,058 

Transportation  .  1,138,926  1,223,468  84,542 


Other  (Equitable Real 
Estate  and  Phila- 

phia  Company)  ....  182,459  173,986  (8,473) 


Total— ah  groups..  $5,240,548  $6,061,201  $820,653 

The  data  upon  which  these  comparisons  are  based 
and  the  manner  in  which  they  were  reached  will  be  ex¬ 
plained  in  connection  with  P.  Ex.  66-2. 

P.  Ex.  66-2 

P.  Ex.  66-2  (Pet.  Ex.  Vol.  II)  consists  of  the  work 
sheets  containing  the  supporting  data  on  which  P.  Ex. 
66-1  was  based  ( 856a,  1364a ) . 

These  work  sheets  show  for  each  general  department 

and  for  Fleet  Service  and  Maintenance: 

% 

(1)  that  portion  of  the  estimated  1947  annual 
payroll  of  each  general  department  and  of  Fleet 
Service  and  Maintenance  which  is  payable  by  each 
group  of  companies  on  the  present  basis,  but  after 
the  redistribution  of  Equitable  Auto’s  own  payroll 
and  of  that  part  of  each  general  department’s  pay¬ 
roll  presently  payable  by  Equitable  Auto,  as  shown 
in  P.  Ex.  64-2, 

(2)  the  estimated  1947  annual  payroll  which 
will  be  payable  after  segregation  by  each  group  of 
companies  to  the  employees  required  to  perform 
for  that  group  such  of  the  work  (presently  being 
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done  for  that  group  in  each  general  department  and 
by  Equitable  Auto)  as  Coffman  concluded  each  seg¬ 
regated  group  would  continue  to  perform  for  itself 
after  segregation.  This  payroll  is  shown  in  P.  Ex. 
65-2,  and 

(3)  the  resulting  increase  or  decrease  for  each 
group. 

For  example.  Sheets  3-J-1S  to  3-J-1.18  of  P.  Ex.  66-2  j 
(at  Pet.  Ex.  VoL  n,  P.  970  to  987)  present  this  data  for  ! 
the  Accounting  Department.  Sheet  3-J-1S  is  a  summary 
of  the  data  for  all  divisions  of  that  department.  Thus,  it 
appears  that  the  Electric  Group  presently  contributes! 
$1,262,584  to  the  Accounting  Department’s  estimated 
1947  annual  payroll  (from  Sheet  3-H-1S  of  P.  Ex.  64-2 
at  Pet.  Ex.  VoL  2,  P.  771) ;  that  the  Electric  Group’s  esti¬ 
mated  1947  annual  payroll  for  the  new  accounting  organ¬ 
ization  required  upon  segregation  will  be  $1,396,848 
(from  Sheet  3-I-4S2  of  P.  Ex.  65-2  at  Pet.  Ex.  VoL  II, 
P.  807) ;  and  that  the  increase  for  the  Electric  Group, 
in  the  cost  of  accounting  functions,  caused  by  segrega¬ 
tion  will  be  the  difference  between  the  two  figures  or 
$134,264. 

P.  Ex*  67-1  j 

P.  Ex.  67-1  (Pet.  Ex.  VoL  II)  is  captioned  "Summary 
of  Social  Security,  Annuity,  Insurance  and  Hospitaliza¬ 
tion.” 

The  purpose  of  this  exhibit  is  to  determine,  for  each 
group  of  companies,  the  increase  or  decrease  which  will 
result  in  the  cost  to  that  group  of  payments  made  by  it 
for  social  security,  annuities,  insurance  and  hospitaliza¬ 
tion  with  respect  to  its  employees  in  the  event  that  the 
companies  are  segregated  into  groups  and  Equitable 
Auto  is  dissolved.  | 

The  exhibit  does  this  by  comparing  the  following 
data: 

! 
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(1)  The  estimated  1947  annual  cost  of  social 
security,  annuity,  insurance  and  hospitalization  pay¬ 
ments  required  to  be  made  by  each  group  of  com¬ 
panies  with  respect  to  the  present  number  of  em¬ 
ployees  shown  on  P.  Ex.  65-1  for  each  general  depart¬ 
ment  and  for  Fleet  Service  and  Maintenance.  These 
costs  are  referred  to  in  P.  Ex.  67-1  as  costs  on  the 
“present  basis.” 

(2)  The  estimated  1947  annual  cost  of  social 
security,  annuity  and  hospitalization  payments  re¬ 
quired  to  be  made  by  each  group  of  companies,  in 
the  event  of  segregation,  with  respect  to  the  esti¬ 
mated  number  of  employees  shown  on  P.  Ex.  65-1  as 
required  for  that  group  on  a  segregated  basis.  These 
costs  are  referred  to  in  P.  Ex.  67-1  as  costs  on  a 
“segregated  basis.” 

This  comparison  is  briefly  summarized  in  the  follow- 


ing  table: 

Estimated 

Estimated 
1947  Annual 

Increase  in 
Estimated 
1947  Annual 

Group 

1947  Annual 
Social 

Security,  etc.. 
Cost  on 
Present  Basis 

Social 

Security,  etc.. 
Cost  on 
Segregated 
Basis 

Social 

Security,  etc, 
Cost-Arising 
from 

Segregation 

Electric . 

$161,910 

$184,437 

$22,527 

Gas  . 

71,721 

93,536 

21,815 

Transportation . 

67,890 

73,145 

5,255 

Auxiliary  (Equitable 
Real  Estate) . 

792 

1,362 

570 

Philadelphia  Com¬ 
pany  . 

9,203 

7,712 

(1,491) 

Total  all  Groups.... 

$311,516 

$360,192 

$48,676 

The  data  upon  which  these  findings  are  based  and 
the  manner  in  which  they  were  reached  will  be  explained 
in  connection  with  P.  Ex.  67-2. 
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P.  Ex.  67-2  .  | 

P.  Ex.  67-2  (Pet.  Ex.  Vol.  II)  consists  of  the  work  ! 
sheets  containing  the  supporting  data  on  which  P.  Ex.  ! 
67-1  was  based  ( 858a ) .  The  data  relates  to  four  separate 
types  of  expenses  which  these  companies  incur:  (1)  so¬ 
cial  security  taxes,  (2)  company  annuity  costs,  (3)  j 
group  life  insurance  costs  and  (4)  hospitalization  costs. 
They  will  be  considered  separately  and  then  on  a  com-  I 
bined  basis. 

(1)  Social  Security  Taxes 

i 

Coffman  first  took  from  P.  Ex.  65-2  the  number  of  j 
employees  in  each  of  the  new  departmental  organiza-  j 
tions  resulting  from  segregation,  and  the  aggregate  es-  j 
timated  1947  annual  payroll  for  each  such  department.  ! 
He  calculated  from  this  the  average  annual  salary  per  J 
employee  in  each  such  departmental  organization. 

As  the  companies*  present  cost  of  social  security  j 
taxes  aggregates  2.3%  of  the  first  $3000  paid  to  each  em-  j 
ployee  per  year  (859a;  Page  4  of  Sheets  K  1  to  17  of  j 
P.  Ex.  67-2  at  Pet.  Ex.  VoL  n,  P.  1004) ,  he  estimated  the 
amount  of  1947  social  security  taxes  which  would  be 
payable,  in  the  event  of  segregation,  by  each  new  depart-  j 
ment  in  each  segregated  group  by  applying  2.3%  to  the 
average  annual  salary  per  employee  in  each  new  depart¬ 
ment  and  multiplying  the  result  by  the  number  of  em¬ 
ployees  in  that  department. 

He  then  took  from  P.  Ex.  65-2  the  increase,  arising 
from  segregation,  in  the  number  of  employees  in  each 
department  and  the  increase  in  the  aggregate  1947  an¬ 
nual  payroll  for  each  department.  From  this  he  calcu¬ 
lated  the  average  annual  salary  of  the  additional  num¬ 
ber  of  employees  required  as  a  result  of  segregation.  By 
applying  2.3%  to  this  last  figure  and  multiplying  the 
result  by  the  increase  in  the  number  of  employees,  he 
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computed  the  amount  by  which  the  1947  social  security 
taxes  are  increased,  as  a  result  of  segregation,  over  those 
presently  payable  with  respect  to  the  employees  in  each 
general  department  and  in  Fleet  Service  and  Mainte¬ 
nance. 

These  computations  are  illustrated  by  those  respect¬ 
ing  the  Accounting  Department  for  the  Electric  Group 
on  Page  1  of  Sheets  K 1  to  17  of  P.  Ex.  67-2  (Pet.  Ex.  VoL 
II,  P.  1001).  It  there  appears  that: 

(1)  the  average  annual  salary  per  employee 
on  a  segregated  basis  is  $2799,  based  on  the  499 
employees  shown  in  Sheet  3-I-4S1  of  P.  Ex.  65-2  ( at 
Pet.  Ex.  VoL  n,  P.  806)  and  the  aggregate  annual 
payroll  of  $1,396,848  shown  in  Sheet  3-I-4S2  of  P. 
Ex.  65-2  (at  Pet.  Ex.  VoL  n,  P.  807) ; 

(2)  the  cost  of  social  security  taxes  on  segre¬ 
gation  will  amount  to  $32,127,  obtained  by  multiply¬ 
ing  499  x  $2799  x  2.3% ; 

(3)  the  average  annual  salary  of  the  additional 
number  of  employees  required,  as  a  result  of  segre¬ 
gation,  is  $2430,  based  on  the  90  new  employees 
needed  as  a  result  of  segregation  (from  Sheet  3-1- 
4S1  of  P.  Ex.  65-2)  and  the  $218,709  increase  in  the 
aggregate  annual  payroll  resulting  from  segrega¬ 
tion  (from  Sheet  3-I-4S2  of  P.  Ex.  65-2) ;  and 

(4)  the  increase  in  the  social  security  taxes 
over  those  presently  payable  is  $5030,  obtained  by 
multiplying  90  x  $2430  x  2.3%. 

(2)  Company  Annuity  Costs 

By  the  same  method  used  to  calculate  social  security 
taxes  and  based  on  the  data  shown  in  P.  Ex.  65-2  as  to 
number  of  employees  and  average  annual  salary,  Coff¬ 
man  estimated,  first,  the  amount  of  company  annuity 
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j 

i 

i 

costs  which  each  new  department  in  each  segregated! 
group  would  pay  in  the  event  of  segregation  and,  sec¬ 
ond,  the  amount  by  which  the  company  annuity  costs  are 
increased  as  a  result  of  segregation  over  those  presently 
payable  with  respect  to  the  employees  in  each  general 
department  and  in  Fleet  service  and  Maintenance.  Here, 
however,  a  different  percentage  multiplier  was  used. 

As  the  companies'  present  costs  for  annuities  are 
2%  of  the  first  $250  per  month,  and  4*4%  on  the  excess 
over  $250  per  month,  paid  to  each  employee  (859a,  860a; 
Page  4  of  Sheets  K 1  to  17  of  P.  Ex.  67-2  at  Pet.  Ex.  VoL 
n,  P.  1004),  Coffman  applied  one  or  both  of  these  per* 
centages  to  the  appropriate  portions  of  the  average  an¬ 
nual  salary  per  employee. 

Again  using  the  Accounting  Department  for  the 
Electric  Group  as  an  illustration  it  appears  from  Page 
1  of  Sheets  K  1  to  17  of  P.  Ex.  67.2  (Pet.  Ex.  VoL  II,  P. 
1001)  that: 

(1)  the  cost  of  company  annuities  on  segre¬ 
gation  will  amount  to  $27,937,  obtained  by  multi¬ 
plying  499  x  $2799  x  2%,  and 

(2)  the  increase  in  the  cost  of  company  an¬ 
nuities  on  segregation  will  amount  to  $4374,  ob¬ 
tained  by  multiplying  90  x  $2430  x  2%. 

I 

i 

(S)  Group  Life  Insurance 

By  the  same  method  used  to  estimate  social  security 
taxes  and  company  annuity  costs,  Coffman  also  esti¬ 
mated,  first,  the  amount  of  group  life  insurance  costs 
which  each  new  department  in  each  segregated  group 
would  pay  in  the  event  of  segregation,  and,  second,  the 
amount  by  which  the  group  life  insurance  costs  are  in¬ 
creased  as  a  result  of  segregation  over  those  presently 
payable  with  respect  to  the  employees  in  each  general 
department  and  in  Fleet  Service  and  Maintenance. 
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As  the  companies’  present  group  life  insurance 
costs  are  $1.35  per  month  for  each  $1000  earnings  per 
employee  up  to  $3000  per  year  paid  each  employee,  plus 
$200  additional  insurance  (860a  Page  4  of  Sheets  K  1  to 
17  of  P.  Ex.  67-2) ,  Coffman  applied  1.62%  (.00135  times 
12)  to  the  total  of  (a)  the  average  annual  salary  per 
employee  up  to  $3000,  and  (b)  $200. 

i 

Again  using  the  Accounting  Department  for  the 
Electric  Group  as  an  illustration,  it  appears  from  Page 
1  of  Sheets  K 1  to  17  of  P.  Ex.  67-2  that : 

(1)  the  cost  of  group  life  insurance  on  segre¬ 
gation  will  amount  to  $24,243,  obtained  by  multi¬ 
plying  499  (the  number  of  employees)  times  $2999 
(the  average  annual  payroll  per  employee,  plus 
$200)  times  1.62%;  and 

(2)  the  increase  in  the  cost  of  group  life  in¬ 
surance  on  segregation  will  amount  to  $3835,  ob¬ 
tained  by  multiplying  90  (the  additional  number  of 
employees)  times  $2630  (the  average  annual  salary 
of  the  90  additional  employees,  plus  $200)  times 
1.62%. 

(If)  Hospitalization  Costs 

Coffman  estimated,  first,  the  amount  of  hospitaliza¬ 
tion  costs  which  each  new  department  in  each  segre¬ 
gated  group  would  pay  in  the  event  of  segregation,  and, 
second,  the  amount  by  which  the  hospitalization  costs 
are  increased  as  a  result  of  segregation  over  those  pres¬ 
ently  payable  with  respect  to  the  employees  in  each 
general  department  and  in  Fleet  Service  and  Mainte¬ 
nance. 

The  present  cost  to  the  companies  for  hospitaliza¬ 
tion  is  40*  per  month  for  each  employee,  where  the  em¬ 
ployee  alone  is  insured,  and  $1.15  per  month  for  each 
employee  and  his  dependents,  where  both  the  employee 
and  his  dependents  are  insured  (860a;  Page  4  of  Sheets 
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K1  to  17  of  P.  Ex.  67-2).  At  the  present  time,  approxi¬ 
mately  70%  of  the  employees  have  employee  coverage 
only  and  approximately  30%  have  both  employee  and 
dependent  coverage  (Ibid.).  Because  of  this,  the  costs 
with  respect  to  70%  of  the  employees  in  a  department  j 
would  be  calculated  at  the  40*  monthly  rate  and  with  re-  i 
spect  to  30%  of  the  employees  at  the  $1.15  monthly  rate,  j 

In  this  instance,  the  number  of  employees  with  one 
type  of  coverage  can  be  multiplied  directly  by  the  an¬ 
nual  rate  in  dollars  and  cents.  However,  through  inad-  j 
vertence,  Coffman  used  the  monthly  rates  only  in  his  j 
calculations,  with  the  result  that  his  ultimate  figures  for  j 
hospitalization  costs  are  only  1/12  of  the  annual  costs  j 
which  they  purport  to  be  (860a,  861a).  The  error  is  on 
the  conservative  side  as  it  understates  the  increase  in  j 
costs  actually  resulting  from  segregation. 

Again  using  the  Accounting  Department  for  the 
Electric  Group  as  an  illustration,  it  appears  from  Page 
1  of  Sheets  K 1  to  17  of  P.  Ex.  67-2  that : 

i 

( 1 )  The  cost  of  hospitalization,  on  segregation,  j 
will  amount  to  $314,  for  all  499  employees.  This  is 
shown  in  the  exhibit  as  an  annual  cost,  whereas  it 
is  in  fact  only  1/12  thereof.  This  is  the  sum  of  (a)  j 
$140,  which  is  the  cost  for  349  employees  (70%  of 
499),  obtained  by  multiplying  349  times  40*,  and 
(b)  $174,  which  is  the  cost  for  150  employees  (30%  ' 
of  499) ,  obtained  by  multiplying  150  times  $1.15. 

(2)  The  increase  in  the  cost  of  hospitalization,  j 
on  segregation,  will  amount  to  $57  for  all  90  of  the  j 
additional  employees.  This  is  shown  in  the  exhibit! 
as  an  annual  cost,  whereas  it.  is  in  fact  only  1/12 
thereof.  This  is  the  sum  of  (a)  $26,  which  is  thej 
cost  for  63  employees  (70%  of  90),  obtained  hyj 
multiplying  63  times  40*,  and  (b)  $31,  which  is  the 
cost  for  27  employees  (30%  of  90),  obtained  by 
multiplying  27  times  $1.15. 
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(5)  Combining  Social  Security,  Annuity,  Insur¬ 
ance  and  Hospitalization  Costs,  and  deter¬ 
mining  the  total  thereof  on  the  present 
basis  for  each  group  of  companies. 

Sheets  K  1.2  to  17.2  of  P.  Ex.  67-2  ( at  Pet.  Ex.  Vol. 
n,  P.  1006  and  1007)  show  (a)  the  total  for  all  groups 
of  all  four  classes  of  these  costs  for  each  new  depart¬ 
mental  organization  upon  a  segregated  basis,  taken 
from  Sheets  K  1  to  17,  (at  Pet.  Ex.  Vol.  II,  P.  1001  to 
1004)  of  the  same  exhibit,  and  (b)  the  total  increase, 
resulting  from  segregation,  in  all  four  classes  of  these 
costs  for  all  groups  for  each  such  departmental  organi¬ 
zation,  taken  from  Sheets  K  1  to  17  of  the  same  exhibit. 
The  difference  between  these  two  figures  for  each  de¬ 
partment  is  shown  on  Sheets  K  1.2  to  17.2  as  represent¬ 
ing  the  total  of  all  four  classes  of  these  costs,  on  the 
present  basis,  for  each  general  department  and  for  Fleet 
Service  and  Maintenance. 

Sheet  K  1.1  to  17.1  (Pet.  Ex.  Vol.  n,  P.  1005)  of  the 
same  exhibit  records  the  percentage  amount  of  the  pres¬ 
ent  payrolls  of  each  general  department  and  of  Fleet 
Service  and  Maintenance  which  is  borne  by  each  group 
of  companies.  Using  these  percentages  as  a  basis  for  dis¬ 
tribution,  Coffman  then  distributed  to  each  group  the 
total  of  these  four  classes  of  costs  for  each  general  de¬ 
partment  and  for  Fleet  Service  and  Maintenance,  on  the 
present  basis,  and  obtained  thereby  the  estimated  amount 
of  these  four  classes  of  costs  presently  payable  by  each 
group.  These  distributions  are  recorded  on  Sheets  K  1.2 
to  17.2  of  P.  Ex.  67-2  (Pet.  Ex.  Vol.  U,  P.  1006-1007). 
Thus,  it  appears  from  these  sheets  that  the  total  of  such 
costs  for  the  Accounting  Department  is  presently 
$129,758  per  year;  and  that  the  Electric  Group  presently 
bears  58.9%  thereof  or  $76,427. 

The  difference  between  $76,427  (the  amount  of  these 
costs  for  the  Accounting  Department  presently  payable 
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I 

by  the  Electric  Group)  and  $84,621  (the  amount  of  these  j 
|  costs  for  the  Accounting  Department  payable  on  segre¬ 

gation  by  the  Electric  Group  as  set  forth  in  Sheets  K  1 
to  17  of  the  same  exhibit)  is  $8194,  which  is  the  amount 
carried  into  P.  Ex.  67-1  as  the  increase  in  these  costs  for 
the  Accounting  Department  of  the  Electric  Group,  as  a 
result  of  segregation. 

Similar  calculations  are  made  on  P.  Ex.  67-2  with 
respect  to  each  other  department  of  the  Electric  Group 
and  with  respect  to  each  department  of  each  other  group, 
and  the  resulting  increases  or  decreases  in  these  four 
classes  of  costs  are  carried  into  P.  Ex.  67-1. 

>  i 

P.  Ex.  68-1 

i 

P.  Ex.  68-1  (Pet.  Ex.  Vol.  II)  is  captioned  “Summary 
of  Rental  Costs — Present  vs.  Segregated  Basis.” 

I 

The  purpose  of  this  exhibit  is  to  determine,  for  each 
group  of  companies,  the  increase  or  decrease  which  will 
result  in  the  cost  to  that  group  for  rental  of  space  in  the 
event  that  the  companies  are  segregated  into  groups  and 
Equitable  Auto  is  dissolved.  j 

The  exhibit  does  this  by  comparing  the  following 
data: 

(1)  The  estimated  annual  1947  rental  costs 
paid  by  each  group  of  companies  with  respect  to 
space  occupied  during  January,  1947,  by  each  of  the 
general  departments  and  by  Fleet  Service  and  Main¬ 
tenance.  These  costs  are  based  on  the  rentals  actu¬ 
ally  paid  in  January,  1947.  They  are  referred  to  in 
the  exhibit  as  rental  costs  on  the  “present  basis.” 

i 

|  *  (2)  The  estimated  1947  annual  rental  costs  re¬ 

quired  to  be  paid  by  each  group  of  companies,  in  the 
i  event  of  segregation,  for  the  estimated  space  re¬ 

quired  for  the  number  of  employees  shown  on  P.  Ex. 

! 
i 

i 
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65-1  as  required  for  that  group  on  a  segregated  basis. 
These  costs  are  referred  to  in  P.  Ex.  68-1  as  rental 
costs  on  a  “segregated  basis.” 


This  comparison  is  briefly  summarized  in  the  follow¬ 
ing  table: 


Group 

Estimated 
1947  Annual 
Rental  (Dost 
on  Present 
Basis 

Estimated 
1947  Annual 
Rental  Cost 
on 

Segregated 

Basis 

Increase  in 
Estimated 
1947  Annual 
Rental  Cost 
Arising  from 
Segregation 

Electric . 

.  $244,490 

$305,802 

$61,312 

Gas  . 

.  128,752 

169,110 

40,358 

Transportation . 

95,347 

100,266 

4,919 

Auxiliary*  . 

8,749 

3,198 

(5,551) 

Philadelphia  Com¬ 
pany  . 

22,365 

18,805 

(3,560) 

Total  all  Groups . 

.  $499,704 

$597,181 

$97,477 

*On  the  present  basis,  the  Auxiliary  Group  consists  of 
Equitable  Auto,  Equitable  Real  Estate  and  Equitable  Sales 
Company;  on  a  segregated  basis,  the  Auxiliary  Group  includes 
only  Equitable  Real  Estate. 

The  data  upon  which  these  findings  are  based  and 
the  manner  in  which  they  were  reached  will  be  explained 
in  connection  with  P.  Ex.  68-2. 

P.  Ex.  68-2 

P.  Ex.  68-2  (Pet.  Ex.  Vol.  II)  consists  of  the  work 
sheets  containing  the  supporting  data  on  which  P.  Ex. 
68-1  was  based  ( 861a,  862a ) -1 


1The  data  shown  in  P.  Ex.  68-2,  with  respect  to  the  Tele¬ 
phone  Department,  were  furnished  to  Coffman  by  H.  J.  Smith, 
manager  of  that  department  (863a,  864a).  See  Smith’s  quali¬ 
fications  at  833a-841a  and  his  testimony  on  the  Telephone  De¬ 
partment’s  rental  costs  at  868a-870a. 
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i 


This  exhibit  shows  for  each  general  department  and 
for  Equitable  Auto: 

i 

(1)  A  summary  of  the  1947  rentals  presently 

paid  by  each  group  of  companies  for  space  in  thej 
Central  Building  (Sheets  L-1.1  to  17.1,  Page  1  at 
Pet.  Ex.  Vol.  n,  P.  102 2).  j 

(2)  A  summary  of  the  1947  rentals  presently 

paid  by  each  group  of  companies  for  space  in  the| 
Duquesne  Building  (Sheets  L-1.1  to  17.1,  Page  2  at! 
Pet  Ex.  Vol.  n,  P.  1023).  j 

i 

(3)  A  summary  of  the  1947  rentals  presently 
paid  by  each  group  of  companies  for  all  space  occu¬ 
pied,  broken  down  to  show  separately  such  rentals 
paid  for  space  in  (a)  the  Central  Building,  (b)  the 
Duquesne  Building  and  (c)  all  other  buildings 
(Sheets  L-1.1  to  17.1,  Page  3  at  Pet.  Ex.  VoL  n,  P. 
1024) .  The  figures  shown  on  this  summary  for  each 
general  department  and  Equitable  Auto  (Fleet 
Service  and  Maintenance),  and  for  each  group,  are 
carried  into  P.  Ex.  68-1  as  rental  costs  on  the  pres¬ 
ent  basis. 

i 

The  above  data  were  taken  from  the  records  of  the 
Real  Estate  Division  of  the  Law  Department  ( 1905a  )i 
Coffman’s  figure  of  $499,704,  for  the  1947  annual  rentals 
for  space  occupied  by  the  general  departments  and  by 
Fleet  Service  and  Maintenance,  on  the  present  basis,  is 
based  on  careful  determinations  of  the  amount  of  space 
actually  occupied  and  of  the  amount  of  rent  actually 
being  charged  (Ibid.).  Coffman  used  this  figure,  rather 
than  the  comparable  figure  of  $484,365  shown  in  the 
1947  departmental  budgets,  because  he  believed  his  figure 
to  be  more  accurate  (Ibid.). 

Sheets  2-L  to  E.A.  L  of  P.  Ex.  68-2  (at  Pet.  Ex. 
Vol.  II,  P.  1010  to  1021)  also  show: 
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(1)  The  number  of  employees  needed  after 
segregation,  in  each  new  departmental  organiza¬ 
tion  of  each  segregated  group,  from  P.  Ex.  65-1. 

( 2 )  The  number  of  employees  presently  in  each 
of  the  general  departments  from  P.  Ex.  65-1. 

(3)  The  increased  number  of  employees  re¬ 
sulting  from  segregation,  from  P.  Ex.  65-2. 

(4)  The  aggregate  number  of  square  feet  pres¬ 
ently  occupied  by  each  of  the  general  departments 
and  by  Fleet  Service  and  Maintenance  and  the  an¬ 
nual  rental  presently  paid  therefor. 

Coffman  first  took  the  total  annual  rental  presently 
paid  by  each  general  department  for  space  occupied  and 
divided  that  by  the  total  number  of  square  feet  pres¬ 
ently  occupied  by  the  department,  and  obtained  a  present 
average  annual  rental  cost  per  square  foot  for  the  de¬ 
partment  (862a,  863a ) .  He  next  divided  the  total  number 
of  square  feet  presently  occupied  by  each  general  depart¬ 
ment  by  the  total  number  of  employees  presently  in  the 
department,  and  obtained  the  average  number  of  square 
feet  presently  occupied  per  employee  (862a,  863a).  He 
then  took  the  number  of  employees  needed,  after  segre¬ 
gation,  in  each  new  departmental  organization  (except 
Fleet  Service  and  Maintenance)  of  each  segregated 
group,  and  multiplied  that  figure  by  the  average  num¬ 
ber  of  square  feet  presently  occupied  per  employee  ( 862a, 
863a).  The  resulting  figures  were  his  estimates  of  the 
number  of  square  feet  of  space  required  upon  segrega¬ 
tion  for  each  such  new  departmental  organization  (862a, 
863a). 

;  He  then  took  the  estimated  number  of  square  feet 
of  space  required  upon  segregation  for  each  new  de¬ 
partmental  organization  ( except  Fleet  Service  and  Main¬ 
tenance)  of  each  group,  and  multiplied  that  by  the  pres¬ 
ent  average  annual  rental  cost  per  square  foot  for  the 
present  general  department,  and  obtained  the  estimated 
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total  annual  rental  cost,  upon  segregation,  of  each  such  j 
new  departmental  organization  of  each  group  (862a,| 
863a).  | 

A  similar  method  was  followed  in  the  case  of  Fleet 
Service  and  Maintenance,  except  that  the  computations' 
were  based  on  the  present  average  number  of  square 
feet  presently  occupied  per  vehicle  serviced  at  the  Lex¬ 
ington  Avenue  Garage  (Sheet  E.A-L  of  P.  Ex.  68-2  at 
Pet.  Ex.  Vol.  n,  P.  1021;  1422a).  j 

Coffman’s  methods  may  be  illustrated  by  the  Ac¬ 
counting  Department  of  the  Electric  Group. 

Sheet  3-L  of  P.  Ex.  68-2  (Pet.  Ex.  VoL  II,  P.  1011) 
shows  that  the  Accounting  Department  presently  has 
751  employees  (from  P.  Ex.  65-2)  who  occupy  a  total  of 
68,091  square  feet  for  which  the  present  annual  rental 
cost  is  $144,280  (from  Sheets  L-UL  to  17.1  of  P.  Ex.  68-2 
at  Pet.  Ex.  Vol.  n,  P.  1024 ) .  The  present  average  annual 
rental  cost  per  square  foot  is,  therefore,  $2.13;  and  the 
average  number  of  square  feet  presently  occupied  per 
employee  is  90.7  square  feet.  Applying  these  rates,  Sheet 
3-L  shows  that: 

(1)  upon  segregation,  the  Accounting  Depart¬ 
ment  for  the  Electric  Group  will  have  a  total  space 
requirement  of  45, 243  square  feet,  obtained  by  multi¬ 
plying  499  ( the  number  of  employees  required  on  seg¬ 
regation  in  the  Accounting  Department  of  the  Elec¬ 
tric  Group)  times  90.7  square  feet;  and 

I 

(2)  upon  segregation,  the  Accounting  Depart¬ 
ment  for  the  Electric  Group  will  have  a  total  annual 
rental  cost  of  $96,372,  obtained  by  multiplying  45,243 
(the  total  space  requirement  for  the  Accounting  De¬ 
partment  of  the  Electric  Group  after  segregation) 
times  $2.13  (the  present  average  annual  rental  cost 
per  square  foot  for  the  Accounting  Department). 
This  figure  of  $96,372  is  carried  into  P.  Ex.  68-1  as 
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l 


rental  costs  for  the  Accounting  Department  of  the 
Electric  Group  on  a  segregated  basis. 

Similar  calculations  are  made  in  P.  Ex.  68-2  for  the 
other  departments  of  the  Electric  Group  and  for  each  de¬ 
partment  of  the  other  groups. 

! 

The  result  obtained  in  P.  Ex.  68-2  by  the  use  of  an 
average  over-all  space  requirement  for  each  employee  in 
a  given  general  department  is  very  close  to  that  which  is 
obtained  by  a  more  detailed  analysis  of  the  space  required 
for  each  type  of  employee  in  a  given  department  ( 1885a- 
1887a ) .  During  a  recess  in  the  hearings  in  this  proceeding, 
Coffman  made  a  recalculation  of  rental  costs  for  the  Ac¬ 
counting  Department  based  upon  a  detailed  analysis  of 
the  actual  space  requirements  for  each  type  of  employee 
in  the  Accounting  Department  (1885a,  1886a).  The  re¬ 
sults  of  this  analysis  compare  with  the  results  shown  for 
the  Accounting  Department  in  P.  Ex.  68-2  as  follows 
(1886a,  1887a) : 

i 


Present  area  occupied.. 
Space  required  on  segre¬ 
gation  . 

Increase  in  space  re¬ 
quired  for  all  groups 

on  segregation . 

Present  annual  rental 

cost  . 

Annual  rental  cost  on 
segregation . 


As  per  analysis  of 
pace  required  by  each 
type  of  employee 


As  per 
P.  Ex.  68-2 


68,092  sq.  ft.  68,091  sq.  ft. 
80,172  sq.  ft.  76,250  sq.  ft. 


12,080  sq.  ft.  8,159  sq.  ft. 


$144,399 


$144,280 


$164,724 


$162,422 


It  thus  appears  that  the  estimate  in  P.  Ex.  68-2  for 
the  annual  rental  cost  of  the  Accounting  Departments  for 
all  groups  after  segregation  is  $2302  less  than  the  cost 
obtained  by  a  more  refined  method  of  calculation  based 
upon  the  actual  space  requirements  of  each  different  type 
of  employee  in  the  department  ( 1886a,  1887a ) . 
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P.  Ex.  69-1 

P.  Ex.  69-1  (Pet.  Ex.  VoL  II)  is  captioned  “Summary 
of  Other  Expenses  (Other  than  Payroll,  Rent,  Social  Se¬ 
curity,  Annuity,  Insurance  and  Hospitalization  Costs).” 

The  purpose  of  this  exhibit  is  to  determine,  for  each 
group  of  companies,  the  increase  or  decrease  which  will 
result  in  the  cost  to  that  group  of  “other  expenses”  (not 
already  covered  by  prior  exhibits)  in  the  event  that  the 
companies  are  segregated  into  groups  and  Equitable  Auto 
is  dissolved.  These  “other  expenses”  exclude  payroll  costs 
(already  covered  in  P.  Ex.  66-1) ,  costs  for  social  security, 
annuities,  insurance  and  hospitalization  (already  covered 
in  P.  Ex.  67-1)  and  rentals  (already  covered  in  P.  Ex. 
68-1).  “Other  expenses”  include  certain  items  of  oper¬ 
ating  expenses  which  will  be  affected  by  segregation, 
such  as  expenses  for  uniforms  for  meter  readers,  over¬ 
time  meals,  maintenance  of  office  equipment,  rental  of 
tabulating  equipment,  office  supplies  and  expenses,  and 
stationery  and  printing  (865a,  866a). 

I 

P.  Ex.  69-1  shows  the  increase  resulting  in  such 
“other  expenses”  by  comparing  the  following  data: 

(1)  The  estimated  1947  annual  cost  of  “other 
expenses”  to  each  group  of  companies  with  respect 
to  the  present  number  of  employees  in  each  general 
department  and  in  Fleet  Service  and  Maintenance. 
These  expenses  are  referred  to  in  P.  Ex.  69-1  as 
“other  expenses”  on  the  “present  basis.” 

(2)  The  estimated  1947  annual  cost  of  “other- 
expenses”  to  each  group  of  companies  with  respect 
to  the  number  of  employees  shown  on  P.  Ex.  65-1  as 
required,  on  a  segregated  basis,  for  each  new  depart¬ 
mental  organization.  These  other  expenses  are  re- 
fered  to  on  P.  Ex.  69-1  as  “other  expenses”  on  a  “seg¬ 
regated  basis.” 
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in  the  fol- 

Increase  in 
Estimated 
1947  Annual 
Cost  of  Other 
Expenses 
Arising:  from 
Segregation 


$  63,823 
71,096 
3,377 
(13,587) 

(919) 


$123,790  . 


10n  the  present  basis,  the  Auxiliary  Group  consists  of 
Equitable  Auto  and  Equitable  Real  Estate;  on  a  segregated 
basis,  the  Auxiliary  Group  includes  only  Equitable  Real 
Estate. 

The  data  upon  which  these  findings  are  based  and 
the  manner  in  which  they  were  reached  will  be  explained 
in  connection  with  P.  Ex.  69-2. 

P.  Ex.  69-2 

P.  Ex.  69-2  (Pet.  Ex.  Vol.  II)  consists  of  the  work 
sheets  containing  the  supporting  data  on  which  P.  Ex. 
69-1  was  based  (865a).1 

Coffman  first  analyzed  the  1947  budgets  of  each 
general  department  and  of  Equitable  Auto  and  isolated 
the  items  of  expense  therein  which  he  had  not  already 
covered  in  previous  exhibits  and  which  in  his  judgment 


1The  data  shown  in  P.  Ex.  69-2,  with  respect  to  the  Tele- 
.  phone  Department,  were  furnished  to  Coffman  by  H.  J.  Smith, 
manager  of  that  department  (867a) .  See  Smith’s  qualifications 
at  833a  to  841a  and  his  testimony  on  the  Telephone  Depart¬ 
ment’s  “other  expenses”  at  870a  and  871a. 


This  comparison  is  briefly  summarized 


lowing  table : 


I 

Estimated 
1947  Annual 
Cost  of 
Other 
Expenses 
on  Present 

Estimated 
1947  Annual 
Cost  of 
Other 

Expenses  on 
Segregated 

Group 

Basis 

Basis 

Electric  . 

..  $1,168,192 

$1,232,015 

Gas . 

..  651,688 

722,784 

Transportation  . 

295,333 

298,710 

Auxiliary1  . 

21,444 

7,857 

Philadelphia  Com¬ 
pany  . 

215,416 

214,497 

Total  all  Groups . 

..  $2,352,073 

$2,475,863 
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would  be  affected  by  segregation,  whether  because  they 
varied  directly  with  a  change  in  the  number  of  employ¬ 
ees  or  for  any  other  reason  (865a-867a).  He  did  not, 
however,  isolate  all  such  items  (1891a).  The  items  iso¬ 
lated  were  those  as  to  which  the  effect  of  segregation 
could  be  estimated  within  the  time  available.  Because  of 
the  limits  of  time,  he  was  forced  to  omit  from  considera¬ 
tion  many  items  of  expense  which  would  in  his  judg¬ 
ment  be  increased  substantially  upon  segregation 
(1891a).  Because  the  items  selected  excluded  all  ex¬ 
penses  already  dealt  with  in  his  estimates  of  increased 
payroll  costs,  rental  costs,  social  security  costs,  com¬ 
pany  annuity  costs,  group  life  insurance  costs  and  hos¬ 
pitalization  costs,  they  are  classed  as  “other  expenses” 
(865a). 

In  the  case  of  those  items  of  other  expenses  which 
varied  with  the  number  of  employees,  he  then  deter¬ 
mined  for  each  general  department  and  for  Equitable 
Auto  the  percentage  relationship  between  (1)  the 
amount  of  such  other  expenses  borne  by  each  company 
group  as  per  the  1947  budget  and  (2)  the  amount  of 
payroll  borne  by  each  company  group  as  per  the  1947 
budget  (866a,  867a). 

The  resulting  percentage  for  each  general  depart¬ 
ment  and  Equitable  Auto  was  then  applied  to  the  esti¬ 
mated  1947  annual  payroll,  on  the  present  basis,  borne 
by  each  group  for  that  department  and  Equitable  Auto 
(from  P.  Ex.  63-2).  This  produced,  for  each  group  and 
for  each  general  department  and  Equitable  Auto,  the 
estimated  amount  of  other  expenses  which  varied  with 
the  number  of  employees  on  the  present  basis  (1438a). 
The  same  percentage  for  each  general  department  and 
for  Equitable  Auto  was  also  applied  to  the  estimated 
1947  annual  payroll,  on  a  segregated  basis,  of  each  de¬ 
partment  and  of  Equitable  Auto,  and  for  each  group 
(from  P.  Ex.  65-2).  This  produced,  for  each  group  and 
for  each  general  department  and  for  Equitable  Auto, 
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the  estimated  amount  of  other  expenses  which  varied 
with  the  number  of  employees,  on  a  segregated  basis 
(1438a,  1439a) .  The  difference  between  the  two  amounts 
for  each  department  is  the  increase  or  decrease  in  that 
type  of  other  expenses  resulting  from  segregation  but 
before  giving  effect  to  the  elimination  of  Equitable  Auto 
upon  segregation.  (See  the  analysis  for  each  depart¬ 
ment  in  Sheets  M-2  to  M-EA  of  P.  Ex.  69-2  at  Pet.  Ex. 
Vol.  n,  P.  1028-1054). 

In  the  case  of  certain  other  types  of  other  expenses 
not  related  to  the  number  of  employees,  different  meth¬ 
ods  had  to  be  employed,  but  they  were  based  primarily 
on  data  contained  in  the  1947  budgets. 

I  In  the  case  of  gasoline,  tires,  parts  and  other  ex¬ 
penses  that  vary  with  the  number  of  automobiles,  he 
based  his  estimates  upon  the  amount  of  such  expenses 
per  car  as  shown  by  the  1947  budget  of  Equitable  Auto 
(Sheets  M-EA  of  P.  Ex.  69-2  at  Pet.  Ex.  Vol.  n,  P.  1052- 
1053;  1487a,  1488a). 

In  the  case  of  rental  and  maintenance  expense  of 
office  machinery,  Coffman  analyzed  the  present  use  by 
the  general  departments  and  Equitable  Auto  for  office 
machinery  by  type  of  equipment  (Pages  16  to  57  of 
Sheets  M-1.1  to  M-17.1  of  P.  Ex.  69-2  at  Pet.  Ex.  Vol.  II, 
P.  1070-1111).  He  then  estimated  the  number  of  units 
and  types  of  office  machinery  which  would  be  needed,  on 
segregation,  by  each  new  departmental  organization  of 
each  segregated  group;  and  by  comparing  this  with  the 
number  of  units  and  types  of  office  machinery  presently 
in  use  in  the  comparable  general  department  and  in 
Equitable  Auto,  obtained  the  overall  increase,  resulting 
from  segregation,  in  the  number  of  units  of  each  type 
of  office  machinery  required  for  all  groups  (Pages  5  to 
15  of  Sheets  M-1.1  to  M-17.1  of  P.  Ex.  69-2  at  Pet.  Ex. 
Vol.  H,  P.  1059-1069). 


114 


Coffman — Exhibits  and  Testimony  j 

He  then  determined  for  each  general  department 
and  Equitable  Auto  (a)  the  number  of  additional  units 
of  office  machinery  required  by  all  groups  on  segregation 
to  perform  the  functions  of  that  department,  (b)  the 
total  purchase  price  of  such  additional  units  which  must 
be  purchased,  (c)  the  annual  maintenance  cost  of  those 
additional  units  which  must  be  purchased,  and  (d)  the 
annual  rental  costs  of  those  additional  units  which  must 
be  rented  (Pages  1,  2  and  3  of  Sheets  M-1.1  to  M-17.1  of 
P.  Ex.  69-2  at  Pet.  Ex.  Vol.  II,  P.  1055  to  1057).  j 

I 

i 

His  next  step  was  to  distribute  to  each  group  of 
companies,  including  Equitable  Auto,  the  total  increase 
for  all  groups  in  the  annual  maintenance  costs  and  in 
the  annual  rental  costs  of  the  additional  office  machinery 
required  on  segregation  in  each  department.  This  dis¬ 
tribution  was  made  on  the  basis  of  the  percentage  dis¬ 
tributions  shown  for  each  group,  including  Equitable 
Auto,  for  those  two  types  of  expenses  in  the  1947 
budget  for  each  department  (See  the  analysis  of  other 
expenses  per  1947  budget  for  each  department  in  Sheets 
M-2  to  M-EA  of  P.  Ex.  69-2  at  Pet.  Ex.  VoL  H,  P.  1028- 
1054).  These  distributions  gave  the  increase  in  these 
two  types  of  expenses  to  each  group  after  segregation, 
but  before  giving  effect  to  the  elimination  of  Equitable 
Auto  upon  segregation  (Ibid.).  | 

In  all  cases  he  first  computed  and  totaled  the  in¬ 
creases  resulting  from  segregation  before  giving  effect 
to  the  elimination  of  Equitable  Auto,  and  then  adjusted 
the  totals  to  give  effect  to  the  elimination  of  Equitable 
Auto  upon  segregation  (See  the  analysis  for  each  de¬ 
partment  in  Sheets  M-2  to  M-EA  of  P.  Ex.  69-2  at  Pet. 

Ex.  Vol.  H,  P.  1028-1054 ) .  j 

j 

The  methods  used  in  P.  Ex.  69-2  may  be  illustrated 
by  the  Accounting  Department  of  the  Electric  Group 
as  to  which  Coffman  made  estimates  of  four  types  of 
other  expenses  (Page  1  of  Sheet  M-3  at  Pet.  Ex.  Vol.  II, 
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P.  1029) :  (1)  expenses  related  to  number  of  employees, 
(2)  maintenance  expense  of  office  equipment,  (3)  rental 
of  office  equipment  and  ( 4 )  annual  report  expense.  These 
will  be  analyzed  separately  and  on  a  combined  basis. 

(1)  Expenses  related  to  number  of  employees 
— Accounting  Department  of  the  Electric 
Group 

Page  2  of  Sheet  M-3  (Pet.  Ex.  Vol.  n,  P.  1030) 
shows  that  the  1947  budget  contains  a  class  of  expenses 
which,  in  Coffman’s  judgment,  varies  with  the  number 
of  employees  other  than  meter  readers.  These  consist 
of  expenses  for  overtime  meals,  traveling  and  for  office 
supplies.  They  are  shown  as  “Expenses  related  to  num¬ 
ber  of  employees  ex  meter  readers.”  For  the  Electric 
Group,  this  item  is  shown  in  the  1947  budget  as  $22,192. 

The  same  page  also  shows  the  1947  Accounting  De¬ 
partment  payroll  for  employees  other  than  meter  readers 
as  per  the  1947  budget.  This  is  shown  as  “payroll  ex 
meter  readers”.  The  amount  thereof  is  $1,110,407  for 
the  Electric  Group.  This  amount  excludes  salaries  of 
officers  carried  on  the  general  officers’  payroll  as  these 
salaries  are  not  included  in  the  departmental  budgets 
(1464a,  1905a). 

On  Page  2  of  Sheet  M-3  (Pet.  Ex.  Vol.  II,  P.  1030) , 
Coffman  calculated  the  percentage  relationship  shown 
by  the  1947  Accounting  Department  budget  between  ( 1 ) 
the  other  expenses  related  to  number  of  employees,  other 
than  meter  readers,  for  each  group,  including  Equitable 
Auto,  and  ( 2 )  the  1947  payroll  for  such  employees,  other 
than  meter  readers,  for  each  group,  including  Equitable 
Auto.  In  the  case  of  the  Electric  Group  this  percentage 
was  2%  and  is  shown  on  page  2  of  Sheet  M-3  in  the 
column  “Total  Electric”  opposite  “Ratio  of  expenses  to 
payroll.” 
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He  recorded  on  Page  2  of  M-3: 

(a)  the  estimated  1947  annual  payroll  of  the 
Accounting  Department,  by  groups,  including  Equi¬ 
table  Auto,  on  the  present  basis  (from  P.  Ex.  63-2) 
broken  down  to  show  the  amount  thereof  payable 
to  meter  readers  and  to  employees  other  than  meter 
readers.  This  amounted  to  $1,027,413  payable  by  j 
the  Electric  Group  to  employees  other  than  meter 
readers,  and 

(b)  the  estimated  1947  annual  payroll  of  the  j 
Accounting  Department,  on  a  segregated  basis,  for  j 
each  group  including  Equitable  Auto  (from  P.  Ex.  | 
65-2).  This  amounted  to  $1,093,530  payable  by  the  j 
Electric  Group  to  employees  other  than  meter  ! 
readers. 

i 

In  both  cases,  he  excluded  salaries  of  officers  carried 

i 

on  the  general  officers’  payroll  in  order  to  establish  com-  j 
parability  with  the  1947  budget  payroll  figures  ( 1434a,  i 
1464a,  1905a).  i 

He  then  applied  2%  (the  ratio  of  1947  budget  ex¬ 
penses  ex  meter  readers  to  1947  budget  payroll  ex  meter  | 
readers)  to  the  $1,027,416  of  estimated  1947  annual  pay- 
roll,  payable  on  the  present  basis,  by  the  Electric  Group  j 
to  employees  other  than  meter  readers  in  the  Accounting  j 
Department.  This  produced  $20,548,  which  is  shown  on 
Page  1  of  Sheet  M-3  (Pet.  Ex.  Vol.  II,  P.  1029)  as  thei 
amount  of  this  class  of  other  expenses  payable  by  the! 
Electric  Group,  on  the  present  basis.- 

He  also  applied  2%  to  the  $1,093,530  of  estimated  ! 
1947  annual  payroll  of  the  Accounting  Department  of 
the  Electric  Group  payable,  on  a  segregated  basis,  to 
employees  other  than  meter  readers.  This  produced 
$21,870,  which  is  shown  on  Page  1  of  Sheet  M-3  as  the 
amount  of  this  class  of  other  expenses  payable  by  the 
Electric  Group,  on  a  segregated  basis. 

j 

i 

i 
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Coffman  made  precisely  the  same  calculations  with 
respect  to  a  second  class  of  other  expenses,  which,  in 
his  judgment,  varies  with  the  number  of  meter  readers 
(Pages  1  and  2  of  Sheet  M-3  at  Pet.  Ex.  Vol.  n,  P.  1029 
and  1030 ) .  These  consist  of  expenses  for  uniforms,  trans¬ 
portation  and  other  expenses  of  meter  readers.  On  Page 
1  of  Sheet  M-3,  it  appears  that  the  amount  of  this  class 
of  other  expenses  payable  by  the  Electric  Group,  on  the 
present  basis,  is  $18,379;  and  that  the  amount  of  this 
class  of  other  expenses  payable  by  the  Electric  Group, 
on  a  segregated  basis,  is  $25,813. 

He  then  combined  both  of  these  classes  of  other 
expenses  and  compared  the  total  thereof  on  the  present 
basis  with  the  total  thereof  on  a  segregated  basis,  to 
produce  the  increase  arising  from  segregation  (Page  1 
of  Sheet  M-3  at  Pet.  Ex.  Vol.  n,  P.  1029) : 

On  Present 
Basis 

(a)  Electric  Group’s  other 

expenses  related  to  em¬ 
ployees  other  than 
meter  readers .  $20,548 

(b)  Electric  Group’s  other 

expenses  related  to 
meter  readers  ...» .  18,379 


Total  of  (a  )and  (b)  $38,927 


On 

Segregated 

Basis 

$21,870 

25,813 

$47,683 


The  difference  between  $38,927  and  $47,683  is  $8756, 
which  is  the  amount  shown  on  Page  1  of  Sheet  M-3  as 
the  increase  in  the  amount  of  other  expenses,  which 
vary  with  the  number  of  employees,  of  the  Accounting 
Department  of  the  Electric  Group,  resulting  from  segre¬ 
gation,  but  before  giving  effect  to  the  elimination  of 
Equitable  Auto. 
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( 2)  Maintenance  expense  of  office  equipment 

Pages  5  to  15  of  Sheets  M-1.1  to  M-17.1  (Pet.  Ex. 
Vol.  n,  P.  1059-1069)  record  Coffman’s  estimates  of  the  i 
number  of  units  and  types  of  office  machinery  which 
would  be  needed  after  segregation  by  the  Accounting 
Department  of  each  segregated  group,  and  his  estimates 
of  the  overall  increase,  resulting  from  segregation,  in  j 
the  number  of  units  of  each  type  of  office  machinery  re-  j 
quired  for  all  groups.  These  data  are  summarized  for  ! 
the  Accounting  Department  on  Page  1  of  Sheets  M-1.1  j 
to  M-17.1  (Pet.  Ex.  Vol.  II,  P.  1055). 

Page  1  of  Sheets  M-1.1  to  M-17.1  (Pet.  Ex.  VoL  n,  j 
P.  1055)  also  shows  Coffman’s  estimates  of  the  annual  j 
maintenance  cost  of  the  additional  number  of  units  of  ! 
each  type  of  office  machinery  which  will  be  required  in 
all  the  Accounting  Departments  of  all  the  segregated  j 
groups  upon  segregation.  The  total  thereof  for  all  types 
of  office  machinery  is  $773.  These  estimates  are  calcula¬ 
tions  based  on  the  annual  maintenance  cost  per  unit 
presently  paid  by  the  companies  (1491a)  and  recorded  i 
on  Page  4  of  Sheets  M-1.1  to  M-17.1  (Pet.  Ex.  VoL  IE,  P.  | 
1058). 

Coffman  then  distributed  the  $773  of  overall  in-  | 
crease  in  office  machinery  maintenance  expense,  result¬ 
ing  from  segregation,  to  each  group  of  companies,  ! 
including  Equitable  Auto,  on  the  percentage  basis  by 
which  the  1947  budget  for  the  Accounting  Department  i 
distributed  such  expense  to  company  groups.  This  dis- 1 
tribution  is  shown  on  Page  2  of  M-3  (Pet.  Ex.  VoL  II,  P. 
1030),  where  it  appears  that  the  percentage  of  office 
machinery  maintenance  expense  of  the  Accounting  De¬ 
partment,  which  was  distributed  by  the  1947  budget, 
was  49.74%  for  Duquesne  and  .57%  for  Steam  Heating, 
or  a  total  of  50.31%  for  the  Electric  Group.  Applying 
these  percentages  to  the  $773,  he  obtained  $384  for  Du¬ 
quesne  and  $4  for  Steam  Heating,  or  a  total  of  $388, 
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which  represents  the  increase  in  office  machinery  main¬ 
tenance  expense  to  the  Accounting  Department  of  the 
Electric  Group,  after  segregation,  but  before  adjustment 
to  reflect  the  elimination  of  Equitable  Auto  on  segrega¬ 
tion.  This  amount  was  then  carried  into  Page  1  of  Sheet 
M-3  (Pet.  Ex.  VoL  n,  P.  1029)  under  “Electric”  opposite 
“Maintenance  of  office  equipment.” 

( S)  Rented  of  office  equipment 

Coffman  made  precisely  the  same  calculations  with 
respect  to  rental  of  office  equipment  as  those  made  with 
respect  to  maintenance  expense  of  office  equipment. 
These  calculations  ( and  the  basic  data  to  support  them) 
for  the  Accounting  Department  are  on  the  same  sheets 
of  P.  Ex.  69-2  as  those  relating  to  maintenance  expense. 

Coffman’s  estimates  are  shown  on  Page  1  of  Sheet 
M-3  (Pet.  Ex.  VoL  n,  P.  1029)  where  it  appears  that  the 
increase  in  tabulating  equipment  rental  will  amount  to 
$7020  for  the  Accounting  Department  of  the  Electric 
Group,  after  segregation,  but  before  giving  effect  to  the 
elimination  of  Equitable  Auto  on  segregation. 

(%)  Annual  report  expense 

At  the  present  time,  the  Accounting  Department 
incurs  expense  in  connection  with  the  preparation  of 
annual  reports  to  stockholders  of  Duquesne  and  Phila¬ 
delphia  Company  ( Page  2  of  Sheet  M-3  of  P.  Ex.  69-2  at 
Pet.  Ex.  Vol.  n,  P.  1030 ) .  As  these  are  the  only  two  com¬ 
panies  which  publish  annual  stockholders’  reports  and 
have  stock  outstanding  in  the  hands  of  the  public  ( 1877a, 
1878a ) ,  no  similar  expense  is  incurred  by  the  Accounting 
Department  with  respect  to  any  other  companies. 

It  was  Coffman’s  judgment  that,  on  segregation, 
Duquesne  would  continue  to  publish  its  annual  stock¬ 
holders’  report  and  to  incur  the  same  annual  cost 
therefor  in  the  Accounting  Department  as  is  shown  on 
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Page  2  of  Sheet  M-3.  It  followed  from  the  premise  on 
which  his  economies  study  was  based  that  neither  Ches- 
wick  and  Harmar  nor  Steam  Heating  would  publish  i 
stockholders’  reports  since  he  contemplated  a  continu-  ! 
ance  of  their  present  stock  ownership  and  no  public 
ownership  of  their  stock  (1890a).  Consequently,  he  ! 
recorded  his  judgment  on  Page  2  of  Sheet  M-3  that  there  I 
would  be  no  increase,  arising  from  segregation,  in  the  ! 
annual  report  expense  of  the  Accounting  Department  of  ; 
the  Electric  Group,  although  that  page  shows  that  he 
felt  that  some  other  groups  would,  upon  segregation, 
incur  such  expense  for  the  first  time  and  that  Philadel¬ 
phia  Company  would,  after  segregation,  experience  a  re-  ! 
duction  in  this  type  of  expense. 

I 

(5)  Combining  the  increase  in  the  various 
items  of  other  expenses  and  redistributing 
Equitable  Auto's  portion  of  the  other  ex-  .  j 
penses  of  each  department. 

Page  1  of  Sheet  M-3  (Pet.  Ex.  Vol.  n,  P.  1029)  shows 
the  total  of  the  increase  in  these  items  of  other  expenses 
which  will  be  incurred  on  segregation  by  the  Accounting 
Department  of  the  Electric  Group,  as  follows : 

•  j 

Increase  in  expenses  related  to  number 
of  employees  .  $  8,756 

i 

Increase  in  maintenance  expense  of  of¬ 
fice  equipment  .  $  388 

Increase  in  rental  of  tabulating  equip-  j 

ment  .  $  7,020  j 

i 

Increase  in  annual  report  expense .  None 

Total  . .  $16,164 

i 

As  appears  expressly  from  Page  1  of  Sheet  M-3,  this 
total  of  $16,164  is  not  adjusted  to  give  effect  to  the  dis¬ 
solution  of  Equitable  Auto  on  segregation  or  to  give  effect 
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to  the  fact  that,  upon  the  dissolution  of  Equitable  Auto, 
a  portion  of  its  functions  will  be  assumed  by  each  seg¬ 
regated  group. 

'  Coffman,  therefore,  adjusted  the  total  increase  in 
these  items  of  other  expenses  to  reflect  the  elimination  of 
Equitable  Auto.  As  appears  from  Page  1  of  Sheet  M-3, 
this  adjustment  increased  the  other  expenses  payable  on 
segregation  by  the  Accounting  Department  of  the  Elec¬ 
tric  Group  by  $3024.  This  amount  was  then  added  to 
$16464. 

The  resulting  total  of  $19,188  represents  Coffman’s 
estimate  of  the  increase  in  other  expenses  which  will  be 
incurred  on  segregation  by  the  Accounting  Department 
of  the  Electric  Group.  This  is  the  figure  shown  on  P.  Ex. 
69-1  under  “Electric”  opposite  “Accounting — Increase  in 
Costs.” 

P.  Ex.  70 

• 

P.  Ex.  70  (Pet.  Ex.  Vol.  II)  is  captioned  “Compari¬ 
son  of  Estimated  1947  Total  Costs — Present  Versus  Seg¬ 
regated  Basis.” 

The  purpose  of  this  exhibit  is  to  summarize  Coff¬ 
man’s  findings  on  the  increase  in  costs  which  will  be 
caused  by  a  segregation  of  the  companies  into  groups. 

P.  Ex.  70  presents  by  departments  and  by  groups  of 
companies  a  summary  of  the  following  data : 

(1)  estimated  1947  annual  payroll  costs  as 
shown  in  P.  Ex.  66-1, 

(2)  estimated  1947  annual  social  security,  an¬ 
nuity,  insurance  and  hospitalization  costs  as  shown 
in  P.  Ex.  67-1, 

(3)  estimated  1947  annual  rental  costs  as 
shown  in  P.  Ex.  68-1,  and 

(4)  estimated  1947  annual  “Other  Expenses” 
as  shown  in  P.  Ex.  69-1. 
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The  summary  is  condensed  in  the  following  table: 

Increase  in  ! 

Costs  on  Costs  on  Costs  Arising 

Present  Segregated  from 

Group  Basis  Basis  Segregation 


Electric  .  $4,288,385  $4,813,573  $  525,188 

Gas  .  2,057,531  2,557,859  500,328 

Transportation  .  1,597,496  1,695,589  98,093 

Auxiliary  .  43,473  36,720  (6,753) 

Philadelphia  Com-  j 

pany  .  416,952  390,697  (26,255) 


Total  all  Groups  ....  $8,403,839  $9,494,437  $1,090,59$ 
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In  The 

United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  9961  October  Term  1948 


Philadelphia  Company,  Duquesne  Light  Company, 
Equitable  Gas  Company,  Pittsburgh  and  West  Vir¬ 
ginia  Gas  Company,  Kentucky  West  Virginia  Gas 
Company,  Allegheny  County  Steam  Heating  Com¬ 
pany,  Cheswick  and  Harmar  Railroad  Company,  The 
Consolidated  Gas  Company  of  the  City  of  Pittsburgh, 
Equitable  Auto  Company,  Equitable  Real  Estate 
Company,  Equitable  Sales  Company,  Finley  villf.  Oil 
and  Gas  Company,  and  Philadelphia  Oil  Company, 

Petitioners  j 


Securities  and  Exchange  Commission, 

Respondent 


No.  9962  October  Term  1948 


Standard  Gas  and  Electric  Company, 

Petitioner 

v. 

Securities  and  Exchange  Commission, 

Respondent 


Brief  for 

•  i 

STANDARD  GAS  AND  ELECTRIC  COMPANY, 
Petitioner  at  No.  9962  j 


— 2— 


Standard  Gas  and  Electric  Company  hereby  joins 
in  and  adopts  the  Brief,  and  the  Jurisdictional  Statement, 
Statement  of  Case  and  Statement  of  Points  contained 
therein,  filed  in  these  proceedings  by  Philadelphia  Com¬ 
pany,  Duquesne  Light  Company,  Equitable  Gas  Com¬ 
pany,  Pittsburgh  and  West  Virginia  Gas  Company, 
Kentucky  West  Virginia  Gas  Company,  Allegheny 
County  Steam  Heating  Company,  Cheswick  and  Harmar 
Railroad  Company,  The  Consolidated  Gas  Company  of 
the  City  of  Pittsburgh,  Equitable  Auto  Company,  Equi¬ 
table  Real  Estate  Company,  Equitable  Sales  Company, 
Finleyville  Oil  and  Gas  Company,  and  Philadelphia  Oil 
Company,  the  petitioners  at  No.  9961,  dated  December 
15, 1948  and  the  Appendix  thereto. 

For  the  reasons  set  forth  in  such  brief  Standard 

i 

Gas  and  Electric  Company  submits  that  this  Court 
should  set  aside  the  Orders  here  under  review,  and 
should  order  the  Securities  and  Exchange  Commission  to 
dismiss  the  proceedings. 

I 

Respectfully  submitted, 

i 

A.  Louis  Flynn 

Helmer  Hansen 

Flynn,  Clerk  in  &  Hansen 
231  South  LaSalle  Street 

i 

Chicago  4,  Illinois 

i 

Attorneys  for  Petitioner 
at  No.  9962 

Dated:  December  15,  1948. 


! 


| 


l 

, 


i 


. 

1 


IN  THK 


UNITED  STATES  COURT  OF  APPEALS 

Fob  the  District  op  Columbia  Circuit 


No.  9962 


Standard  Gas  and  Electric  Company, 

Petitioner,  j 


Securities  and  Exchange  Commission, 

* 

Respondent,  j 


AMENDED  PETITION  TO  REVIEW  AND  TO  SET  j 
ASIDE  ORDERS  OF  THE  SECURITIES  AND  EX¬ 
CHANGE  COMMISSION  ENTERED  ON 
JUNE  1,  1948,  AND  JUNE  30,  1948. 


'tied  w.V-:  ..  'jy.cjAppeiL 


for  the  District  of  Cotumhio 

LE!  MAY  2  7 1949 
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May  17,  1949 


INDEX  TO  AMENDED  PETITION 


Page 

List  of  -L  6rnis . . . . . . .  lx 

Amended  Petition  to  Review .  1 


I.  The  parties  to  this  proceeding .  1 

II.  The  nature  of  the  proceedings  as  to  which  review 
is  sought  ... .  5 

HE.  The  facts  and  statute  upon  which  jurisdiction  is 

based  . .  8 

IV.  The  relief  prayed . 10 

V.  The  points  on  which  Petitioner  intends  to  rely. _  11 

A.  The  Electric  and  Gas  Operations  of  the 
Philadelphia  Company  System  Constitute 
a  Single  Integrated  Public-Utility  System.  11 


B.  Philadelphia  Company  Has  the  Right  to 
Continue  to  Control  the  Integrated  Public- 
Utility  System  Operated  by  the  Gas  Utility 


Companies  in  the  System  as  an  Additional 


System 


C.  Philadelphia  Company  Has  the  Right  to  Re¬ 
tain  the  “Other  Businesses”  Presently 
Owned  by  It*.»mm...........m....mm...m.......«..«.m...m.m...«.  23 


D.  The  Philadelphia  Company  System  Is  Not 
the  Type  of  Holding  Company  System  Which 
Congress  Intended  Should  Be  Dismembered 
Under  Section  11(b)  (1)  of  the  Act .  29 


E.  The  Commission  Erred  in  Directing  the 
Liquidation  and  Dissolution  of  Philadelphia 
Company  •••••••• ••»••••••••••••••••••••••••••••••••••••••• •••••••••••••*•••• 


29 


F.  The  Commission  Erred  in  Its  Rulings  With 
Reference  to  the  Section  11(e)  Plan  of 


Philadelphia  Company,  et  al .  31 

G.  Additional  Errors  of  the  Commission;  De¬ 
nial  of  Due  Process .  32 


n 


LIST  OF  DEFINED  TEEMS 

L  The  Act — The  Public  Utility  Holding  Company  Act 
of  1935 

2.  Cheswick  and  Harmar — Cheswick  and  Harmar  Bail- 

road  Company 

3.  Commission — Securities  and  Exchange  Commission 

4.  Consolidated  Gas — The  Consolidated  Gas  Company  of 

the  City  of  Pittsburgh 

5.  Duquesne — Duquesne  Light  Company 

6.  Equitable  Auto — Equitable  Auto  Company 

7.  Equitable  Gas — Equitable  Gas  Company 

*  •  v  %  .  *  • 

8.  Equitable  Beal  Estate — Equitable  Beal  Estate  Com- 

,  -pany  ... 

9.  Finleyville — Finleyville  Oil  and  Gas  Company 

10.  Kentucky-West  Virginia  —  Kentucky  West  Virginia 
- - Company 

1L  Motor  Coach — Pittsburgh  Motor  Coach  Company 

12.  The  Order  of  June  1, 1948 — the  order  of  the  Commis- 
sion  entered  on  J une  1, 1948,  here  under  review 

IZ.  The  Order  of  June  30,  1948 — the  order  of  the  Com- 

... -  mission  entered  on  June  30,  1948,  here  under 

.  .  —  -  •  . review  ......  . 

.  ...  •  .  ’  ■»  - 

14.  The  “other  business^  standards — The  last  clause  of 

:  :  Section  11  (b)  (1)  preceding  the  additional 

.  .  system  proviso,  and  the  last  sentence  of  Sec- 

tion  11  (b)(1) 

15.  Petitioner — Standard  Gas  and  Electric  Company 

16.  Philadelphia  Company  group — Philadelphia  Company, 

Duquesne  Light  Company,  Equitable  Gas 
Company,  Pittsburgh  and  West  Virginia  Gas 
Company,  Kentucky  West  Virginia  Gas  Com- 


pany,  Allegheny  County  Steam  Heating 
Company,  Cheswick  and  Harmar  Railroad 
Company,  The  Consolidated  Gas  Company 
of  the  City  of  Pittsburgh,  Equitable  Auto 
Company,  Equitable  Real  Estate  Company, 
Equitable  Sales  Company,  Finleyville  Oil  and 
Gas  Company  and  Philadelphia  Oil  Company 

17.  Philadelphia  Oil — Philadelphia  Oil  Company 

18.  Pittsburgh  Railways — Pittsburgh  Railways  Company 

19.  Pittsburgh  and  West  Virginia — Pittsburgh  and  West 

Virginia  Gas  Company 

20.  “The  proviso’ *  or  “the  additional  system  proviso” — 

The  provisions  contained  in  Section  11  (b) 
(1)  of  the  Act  which  include  the  A,  B  and  C 
•  standards  and  provide  for  the  retention  of 
additional  systems 

21.  Section  11(e)  Plan  —  The  Plan  with  amendments 

thereto  pursuant  to  Section  11(e)  of  the  Act, 
proposed  by  Philadelphia  Company,  et  al 

22.  Steam  Heating  —  Allegheny  County  Steam  Heating 

Company 


IN  THE 


UNITED  STATES  COURT  OF  APPEALS 

Fob  the  District  of  Columbia  Circuit 


_  i 

No.  9962 

_  '  | 

Standard  Gas  and  Electric  Company, 

Petitioner, 


vs. 

Securities  and  Exchange  Commission, 

Respondent. 


AMENDED  PETITION  TO  REVIEW  AND  TO  SET 
ASIDE  ORDERS  OF  THE  SECURITIES  AND  EX¬ 
CHANGE  COMMISSION  ENTERED  ON 
JUNE  1,  1948,  AND  JUNE  30, 1948. 


To  the  Honorable,  the  Judges  of 
the  United  States  Court  of  Appeals 
for  the  District  of  Columbia: 

Standard  Gas  and  Electric  Company,  Petitioner,  respect¬ 
fully  represents:* 1 

L  The  Parties  to  This  Proceeding. 

1.  Standard  Gas  and  Electric  Company  is  a  Delaware 
corporation  with  its  principal  place  of  business  at  231  South  j 
LaSalle  Street,  Chicago,  Illinois.  It  is  the  owner  of  5,024,790  j 
shares  of  common  stock,  without  par  value,  of  Philadelphia 
Company,  constituting  96.78%  of  the  voting  control  of  that  ! 
company,  and  it  is  duly  registered  as  a  holding  company  i 


1  This  Amended  Petition  speaks  nunc  pro  tunc  as  of  the  date  the 
original  Petition  herein  was  filed,  i.  e.  July  26,  1948.  The  following 
transactions,  stated  in  the  original  Petition  and  also  in  this  Amended  j 
Petition  as  being  in  contemplation,  have  now.  been  consummated:  (1) 
the  natural  gas  facilities  which  were  owned  by  Philadelphia  Company  on 
June  1,  1948  have  been  transferred  to  and  are  presently  owned  and  j 
operated  by  Equitable  Gas,  with  the  result  that  Philadelphia  Company 
has  ceased  to  be  a  gas  utility  company;  (2)  all  the  capital  stock  of  j 
Equitable  Gas,  which  was  owned  by  Pittsburgh  and  West  Virginia  on 
June  1,  1948,  has  been  transferred  to  and  is  now  owned  by  Philadelphia 
Company,  with  the  result  that  Pittsburgh  and  West  Virginia  has  ceased 
to  be  a  holding  company;  (3)  the  gas  utility  system  in  the  Philadelphia  | 
Company  system  is  comprised  of  gas  utility  properties  of  Equitable  Gas  j 
and  Pittsburgh  and  West  Virginia;  and  (4)  all  of  the  Finleyville  assets 
have  been  transferred  to  Equitable  Gas,  and  Finleyville  has  been  dis-  ! 
solved.  I 
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irnder  the  provisions  of  Section  5  of  the  Public  Utility 
Holding  Company  Act  of  1935.1  Philadelphia  Company  is 
a  Pennsylvania  corporation  with  its  principal  place  of  busi¬ 
ness  at  435  Sixth  Avenue,  Pittsburgh,  Pennsylvania.  Phil¬ 
adelphia  Company  is  primarily  a  holding  company2  and  it 
is  duly  registered  as  a  holding  company  under  the  provi¬ 
sions  of  Section  5  of  the  Act. 

2.  The  holding  company  system  of  Philadelphia  Com¬ 
pany,  as  presently  constituted,  consists  of  an  electric  public 
utility  business,  a  gas  public  utility  business,  and  a  street 
railways  and  bus  business,  together  with  certain  auxiliary 
businesses.  The  following  is  a  condensed  description  of  the 
various  companies  conducting  these  businesses: 

Electric  Group: 

Duquesne  is  an  “electric  utility  company”  as  that 
term  is  defined  in  the  Act ;  it  generates,  transmits  and 
distributes  electric  energy  for  light,  heat  and  power  in 
and  around  the  City  of  Pittsburgh,  entirely  in  South¬ 
western  Pennsylvania; 

Steam  Heating  furnishes  steam  heating  service  in 
the  business  section  of  Pittsburgh.  One  of  Duquesne ’s 
steam  generating  plants  is  physically  connected  with 
the  largest  of  Steam  Heating’s  plants,  and  exhausts 
steam  to  the  steam  heating  system.  Steam  Heating’s 
operations  have  enabled  Duquesne  to  secure  certain 
large  customers  who  theretofore  had  operated  their 
own  steam  heating  plants  and  had  utilized  the  elec¬ 
tricity  generated  as  a  by-product; 

i  ■ 1  " 

1  Act  of  August  26,  1935,  c.  687,  Title  I;  Stat.  803;  U.S.C.  Title 
15,  §79  et  seq. 

2  On  June  1,  1948,  Philadelphia  Company  was  also  a  “gas  utility 
company”  as  that  term  is  defined  in  the  Act  by  reason  of  its  owner¬ 
ship  of  certain  natural  gas  distribution  facilities  which  were  under 
lease  to  and  operated  by  Equitable  Gas.  This  ownership  and  lease  will 
probably  have  ceased  by  the  time  this  petition  is  filed  with  the  result 
that  Philadelphia  Company  will  then  have  ceased  to  be  a  gas  utility 
company;  see  note  1  on  page  1  hereof. 
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Cheswick  and  Harmar  operates  a  steam  railroad  ex-  i 
tending  for  1*4  miles  and  is  engaged  almost  excln-  j 
sively  in  transporting  Duquesne’s  coal  from  one  of  its  j 
coal  mines  to  one  of  its  power  plants ;  j 

Gas  Group: 

Equitable  Gas 1  is  a  4 4 gas  utility  company’ 9  as  that  ! 
term  is  defined  in  the  Act;  it  is  engaged  primarily  in  j 
distributing  natural  gas  at  retail  in  and  around  Pitts-  j 
burgh,  entirely  in  Southwestern  Pennsylvania;  it  pur-  j 
chases  most  of  its  gas  from  Pittsburgh  and  West 
Virginia; 

Pittsburgh  and  West  Virginia,  while  technically  a  j 
4 4 gas  utility  company”  as  that  term  is  defined  in  the  j 
Act,  is  primarily  a  gas  transmission  company,  supply-  j 
ing  Equitable  Gras  with  natural  gas ;  its  operations  are 
confined  to  the  State  of  West  Virginia  and  it  purchases  ; 
most  of  its  gas  supply  from  Kentucky-West  Virginia; 

Kentucky-West  Virginia  is  primarily  a  gas  produc¬ 
tion  company,  selling  most  of  its  gas  to  Pittsburgh  and 
West  Virginia;  its  operations  are  confined  to  the  East-  j 
era  part  of  Kentucky ; 

Finleyville?  produces  a  small  amount  of  gas  inj 
Southwestern  Pennsylvania;  it  sells  all  its  gas  to 
Equitable  Gas ; 

Philadelphia  Oil  is  engaged  in  the  production  and 
sale  of  oil;  it  takes  over  and  operates  any  oil  wells 
discovered  by  Equitable  Gas  and  Pittsburgh  and  West 
Virginia;  j 

_  I 

1  For  Philadelphia  Company’s  status  as  a  gas  utility  company;  see 
note  1  on  page  1  hereof. 

2  The  transfer  of  all  of  Finleyville’s  assets  to  Equitable  Gas  and  the 
subsequent  dissolution  of  Finleyville  are  in  contemplation  and  such 
transfer  may  be  consummated  by  the  time  this  Petition  is  filed.  The 
transactions  were  authorized  by  the  Commission  by  an  order  entered  oh 
June  30,  1048  (Public  Utility  Holding  Company  Act  Release  No.  8326). 
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Transportation  Group: 

Pittsburgh  Railways,  prior  to  the  reorganization 
proceedings  mentioned  in  the  footnote,1  operated  an 
electric  street  railway  system  in  the  City  of  Pittsburgh 
and  environs,  deriving  its  electric  power  from  Du- 
qnesne  under  a  rate  approved  in  1913  by  a  bi-partisan 
board,  renting  many  of  its  substations  and  a  substan¬ 
tial  amount  of  substation  equipment  from  Duquesne, 
and  having  many  other  dose  relationships  with 
Duquesne ; 

Motor  Coach,  prior  to  the  reorganization  proceed¬ 
ings  referred  to  above,  operated  a  motor  bus  system 
in  the  same  area  supplementing  the  Pittsburgh  Rail¬ 
ways  system; 

Auxiliary  Companies: 

Equitable  Auto  owns  certain  automotive  equipment 
which  it  leases  to  the  various  companies  in  the  Phila- 
'  delphia  Company  system  and  to  the  Trustees  of  Pitts¬ 
burgh  Railways  and  Motor  Coach;  it  also  maintains, 
repairs,  and  to  some  extent  supervises  the  use  of,  au¬ 
tomotive  equipment  for  those  companies  and  said 
Trustees; 

Equitable  Real  Estate  owns  various  real  properties 
which  are  maintained  singly  or  jointly  for  the  use  of 
the  various  companies  in  the  Philaddphia  Company 
system. 

Equitable  Sales  was  engaged  in  appliance  sales  but  is 
now  in  the  process  of  liquidation.  Consolidated  Gas  was 
formerly  engaged  in  manufacturing  gas  but  is  now  inactive. 

Philadelphia  Company  owns  directly  or  indirectly  securi¬ 
ties  of  the  above  named  companies  in  the  system  with  the 
following  percentages  of  voting  control : 

1  The  Pittsburgh  Railways  system  is  comprised  of  the  properties 
of  Pittsburgh  Railways  and  the  properties  of  53  so-called  underlier 
companies  operated  by  Pittsburgh  Railways  by  virtue  of  operating 
agreements,  leases,  conveyances,  assignments  and  stock  ownership. 
The  properties  of  the  Pittsburgh  Railways  system,  including  those 
of  Motor  Coach,  are  operated  by  Trustees  of  Pittsburgh  Railways 
and  Motor  Coach  appointed  in  the  course  of  reorganization  pro¬ 
ceedings  under  Section  77B  and  Chapter  X  of  the  Bankruptcy  Act. 


5 


Per  Cent  of 


Name  of  Company  Voting  Control 


Duquesne  Light  Company .  100% 

Allegheny  County  Steam  Heating 

Company .  100% 

Pittsburgh  and  West  Virginia  Gas  Corn- 

Company1  .  100% 

Equitable  Gas  Company1 .  100% 

Philadelphia  Oil  Company .  100% 

Finleyville  Oil  and  Gas  Company1 .  •  100% 

Kentucky  West  Virginia  Gas  Company.  60% 

The  Consolidated  Gas  Company  of  the 

City  of  Pittsburgh  (inactive) .  71.17% 

Cheswick  and  Harmar  Railroad  Com¬ 
pany  . 100% 

Equitable  Auto  Company . 100% 

Equitable  Real  Estate  Company. ......  100% 

Equitable  Sales  Company  (inactive)...  100%. 


Philadelphia  Company  also  owns  all  the  stock  of  Pitts¬ 
burgh  Railways.  Of  the  53  so-called  underlier  companies  in 
the  Pittsburgh  Railways  system,  41  are  subsidiaries  of 
Philadelphia  Company  either  directly  or  indirectly.  Motor 
Coach  is  a  wholly-owned  subsidiary  of  Pittsburgh  Railways. 

3.  The  Respondent,  Securities  and  Exchange  Commis¬ 
sion  (hereinafter  called  the  “Commission”),  was  estab¬ 
lished  under  Section  4  of  the  Securities  Exchange  Act  of 
1934,  and  is  given  certain  powers  and  duties  under  the 
terms  of  the  Act 

n.  The  Nature  of  the  Proceedings  as  to  Which 

Review  Is  Sought. 

4.  In  1940  the  Commission  instituted  proceedings  (File 
No.  59-9)  under  Section  11  (b)  (1)  of  the  Act  against  Stand¬ 
ard  Power  and  Light  Corporation,  Standard  Gas  and  Elec- 

1  Certain  changes  in  the  corporate  relationships  of  thi«  company  are 
in  contemplation  and  may  be  consummated  by  the  time  this  Petition  is 
filed;  see  note  1  on  page  1  hereof.  .  , 


— 
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trie  Company  (a  subsidiary  of  Standard  Power)  (the  peti¬ 
tioner  herein)  and  their  subsidiaries,  including  Philadel¬ 
phia  Company  and  its  subsidiaries.  On  August  8, 1941  the 
Commission  entered  an  order  in  this  proceeding  requiring 
Petitioner  to  dispose  of  all  its  holdings  in  public  utility  or 
registered  holding  companies  except  its  holdings  in  Phila¬ 
delphia  Company.  No  order  was  entered  against  Philadel¬ 
phia  Company  or  its  subsidiaries,  jurisdiction  being  re¬ 
served  with  reference  to  the  application  of  Section  11(b) 
(1)  to  the  Philadelphia  Company  system. 

5.  So  far  as  the  Philadelphia  Company  system  is  con¬ 
cerned,  the  Section  11(b)  (1)  proceeding  remained  in  this 
status  until  December  5, 1946,  when  the  Commission  issued 
orders  reconvening  the  hearings  in  the  Section  11(b)  (1) 
proceeding,  instituting  proceedings  (File  No.  59-88)  under 
Section  11(b)  (2)  of  the  Act,  and  consolidating  the  two 
proceedings,  the  orders  being  directed  primarily  at  the 
Philadelphia  Company  holding  company  system. 

6.  Answer  was  duly  filed  by  Petitioner  as  a  respondent 
in  those  proceedings  placing  at  issue  every  material  con¬ 
tention  asserted  by  the  Commission.  The  answer  of  Phila¬ 
delphia  Company,  et  al,  included  a  plan  pursuant  to  Sec¬ 
tion  11(e)  of  the  Act.1  Hearings  were  begun  on  February 
25,  1947  at  which  extensive  evidence  was  taken.  Thereafter 
a  trial  examiner’s  decision  was  waived  and  the  case  was 
argued  before  the  Commission  on  October  9, 1947. 

7.  On  June  1,  1948  the  Commission  issued  its  Findings 
and  Opinion  in  said  proceedings  and  entered  an  order  (the 
Order  of  June  1,  1948)  against  the  Philadelphia  Company 
group,  by  the  terms  of  which,  inter  alia,  Philadelphia  Com¬ 
pany  was  directed  to  dispose  of  its  natural  gas  proper¬ 
ties  and  to  terminate  its  relationship  with  the  following 
companies : 

xOn  May  6,  1947  the  Commission  ordered  a  consolidation  of 
hearings  on  the  Section  11(e)  plan  with  the  Section  11(b)  proceed¬ 
ings.  On  September  15,  1947  Philadelphia  Company  et  al.  filed  an 
amendment  to  their  Section  11(e)  plan. 
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Pittsbnrgli  and  West  Virginia, 

Equitable  Gas, 

Finleyville, 

Philadelphia  Oil, 

Kentucky-West  Virginia, 

Pittsburgh  Railways,  Motor  Coach,  and  the  41  sub¬ 
sidiary  and  underlier  companies  in  the  Pittsburgh 
Railways  System, 

by  disposing  of  any  interest,  direct  or  indirect,  which  Phila¬ 
delphia  Company  holds  in  the  securities  or  properties  of 
said  companies,  and  Philadelphia  Company  was  ordered 
to  liquidate  and  dissolve.  Such  order  also  required  that 
Petitioner  cause  Philadelphia  Company  to  comply  with  the 
order.  The  Order  of  June  1, 1948  also  denied  various  mo¬ 
tions  filed  by  Philadelphia  Company  in  the  course  of  said 
proceedings.  While  the  Order  did  not  expressly  approve 
or  disapprove  the  Section  11(e)  plan  of  Philadelphia  Com¬ 
pany,  et  al,  the  Commission  in  its  Findings  and  Opinion  did 
disapprove  of  said  plan. 

8.  A  copy  of  the  Findings  and  Opinion  of  the  Commis¬ 

sion  of  June  1, 1948  is  included  as  Exhibit  A  in  the  Appen¬ 
dix  heretofore  filed  with  your  Honorable  Court,  a  copy  of 
the  Order  of  June  1,  1948  is  included  in  said  Appendix  as 
Exhibit  B,  and  a  copy  of  Sections  11(b)  and  11(e)  of  the 
Act  is  included  in  said  Appendix  as  Exhibit  E,  all  of  said 
Exhibits  being  made  part  hereof.  j 

9.  On  June  17,  1948  the  Philadelphia  Company  group 
filed  a  petition  for  rehearing  on  the  Order  of  June  1, 1948, 
for  leave  to  adduce  additional  evidence,  and  for  stay.  A 
similar  petition,  in  which  Petitioner  joined  in  the  petition  so 
filed  by  the  Philadelphia  Company  group,  'was  filed  by  Peti¬ 
tioner  on  June  17,  1948.  On  June  30, 1948  the  Commission 
filed  its  Memorandum  Opinion  and  Order  (the  Order  pf 
June  30, 1948)  denying  the  petitions  in  all  respects.  Copies 
of  the  petitions  for  rehearing  and  of  the  Commission  opinion 
and  Order  of  June  30, 1948  are  included  in  said  Appendix  as 
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Exhibits  C,  C-l  and  D,  respectively,  and  are  made  part 
hereof. 

10.  Petitioner  has  filed  its  Petition  and  is  filing  this 
amended  Petition  in  order  to  have  this  Court  review  the 
Orders  of  June  1,  1948  and  June  30, 1948  (Exhibits  B  and 
D  of  the  Appendix  hereto). 

HL  The  Facts  and  Statute  Upon  Which 
Jurisdiction  Is  Based. 

11.  The  jurisdiction  of  your  Honorable  Court  to  review 
the  Order  of  June  1,  1948  and  the  Order  of  June  30,  1948 
is  based  upon  Section  24  of  the  Act  which  provides : 

“Sec.  24.  (a)  Any  person  or  party  aggrieved  by  an 
order  issued  by  the  Commission  under  this  title  may 
obtain  a  review  of  such  order  in  the  circuit  court  of 
appeals  of  the  United  States  within  any  circuit  where¬ 
in  such  person  resides  or  has  his  principal  place  of 
business,  or  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia,  by  filing  in  such  court, 
within  sixty  days  after  the  entry  of  such  order,  a 
written  petition  praying  that  the  order  of  the  Commis¬ 
sion  be  modified  or  set  aside  in  whole  or  in  part  A 
copy  of  such  petition  shall  be  forthwith  served  upon 
any  member  of  the  Commission,  or  upon  any  officer 
thereof  designated  by  the  Commission  for  that  pur¬ 
pose,  and  thereupon  the  Commission  shall  certify  and 
file  in  the  court  a  transcript  of  the  record  upon  which 
the  order  complained  of  was  entered.  Upon  the  filing 
of  such  transcript  such  court  shall  have  exclusive  juris¬ 
diction  to  affirm,  modify,  or  set  aside  such  order,  in 
whole  or  in  part  No  objection  to  the  order  of  the 
Commission  shall  be  considered  by  the  court  unless 
such  objection  shall  have  been  urged  before  the  Com¬ 
mission  or  unless  there  were  reasonable  grounds  for 
failure  so  to  do.  The  findings  of  the  Commission  as 
to  the  facts,  if  supported  by  substantial  evidence,  shall 
be  conclusive.  If  application  is  made  to  the  court  for 
leave  to  adduce  additional  evidence,  and  it  is  shown 
to  the  satisfaction  of  the  court  that  such  additional 
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evidence  is  material  and  that  there  were  reasonable 
grounds  for  failure  to  adduce  such  evidence  in  the  pro¬ 
ceeding  before  the  Commission,  the  court  may  order  j 
such  additional  evidence  to  be  taken  before  the  Com-  ! 
mission  and  to  be  adduced  upon  the  hearing  in  such  j 
manner  and  upon  such  terms  and  conditions  as  to  the  I 
court  may  seem  proper.  The  Commission  may  modify  j 
its  findings  as  to  the  facts  by  reason  of  the  additional 
evidence  so  taken,  and  it  shall  file  with  the  court  such 
modified  or  new  findings,  which,  if  supported  by  sub¬ 
stantial  evidence,  shall  be  conclusive,  and  its  recom¬ 
mendation,  if  any,  for  the  modification  or  setting  aside  j 
of  the  original  order.  The  judgment  and  decree  of 
the  court  affirming,  modifying,  or  setting  aside,  in  j 
whole  or  in  part,  any  such  order  of  the  Commission  j 
shall  be  final,  subject  to  review  by  the  Supreme  Court  j 
of  the  United  States  upon  certiorari  or  certification  as  j 
provided  in  sections  239  and  240  of  the  Judicial  Code,  j 
as  amended  (U.  S.  C.,  title  28,  secs.  346  and  347). 

(b)  The  commencement  of  proceedings  under  sub-  j 

-  section  (a)  shall  not,  unless  specifically  ordered  by  the  j 
court,  operate  as  a  stay  of  the  Commission’s  order.”  ! 

•  | 

This  statute  is  applicable  to  the  instant  case  by  reason  of 
the  matters  set  out  in  paragraphs  12  to  16,  inclusive,  hereof. 

12.  The  proceedings  of  the  Commission  mentioned  in  j 
paragraphs  4,  5  and  6  hereof  were  directed  against  Peti-  I 
tioner  as  one  of  the  Respondents,  and  the  orders  of  the 
Commission  mentioned  in  paragraphs  7,  8  and  9  hereof  I 
were  directed  against  Petitioner.  Petitioner  is  injured,  ! 
oppressed,  and  deprived  of  legal  rights  by  the  terms  of  the 
said  Orders  of  the  Commission,  and  therefore  Petitioner 
is  a  person  or  party  who  is  aggrieved  by  said  Orders. 

13.  The  Orders  of  June  1, 1948  and  of  June  30, 1948  are  j. 
each  “an  order  issued  by  the  Commission  under  this  title,” 
viz.,  under  the  Act 

14.  Petitioner’s  Petition  to  Review  was  filed  within  sixty  i 
days  after  the  entry  of  the  Orders  of  June  1,  1948  and  of 
June  30, 1948. 
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15.  No  proceeding  has  hitherto  been  instituted  in  this 
Court  or  in  any  other  Court  for  the  review  of  the  Order  of 
June  1, 1948,  or  of  the  Order  of  June  30, 1948,  either  at  the 
instance  of  Petitioner  or  (so  far  as  Petitioner  has  knowl¬ 
edge)  at  the  instance  of  any  other  person.  The  Commis¬ 
sion  has  not  entered  any  order  (so  far  as  Petitioner  is 
advised)  in  any  respect  modifying  or  rescinding  its  said 
Orders  of  June  1,  1948  and  of  June  30,  1948. 

16.  The  Order  of  June  1,  1948  provides  that  it  shall  be 
effective  immediately  upon  its  issuance. 

IV.  The  Belief  Prayed. 

17.  Petitioner  respectfully  prays  that  your  Honorable 
Court: 

(a)  review  the  orders  of  June  1, 1948  and  June  30, 1948, 
as  well  as  all  the  proceedings,  findings  and  conclusions  of 
the  Commission  upon  which  the  said  Orders  were  based; 

(b)  set  aside  the  Orders  of  June  1,  1948  and  June  30, 
1948; 

(c)  order  the  Commission  to  dismiss  the  proceedings 
against  Petitioner  instituted  by  the  Commission  under  Sec¬ 
tions  11(b)  (1)  and  11(b)  (2)  of  the  Act;  or,  in  the  alterna¬ 
tive,  after  having  set  aside  the  Orders  of  June  1, 1948  and 
June  30, 1948,  remand  these  proceedings  to  the  Commission 
for  further  consideration  and  determination  of  the  Section 
11(e)  plan  of  Philadelphia  Company,  et  al.  in  the  light  of 
your  Honorable  Court’s  interpretation  of  Sections  11(b) 
(1),  11(b)  (2)  and  11(e)  of  the  Act  as  applied  to  the  facts 
of  this  case ; 

(d)  stay  the  effectiveness  of  the  Order  of  June  1,  1948 
pending  final  disposition  of  this  Petition  to  Review  (a  sep¬ 
arate  petition  for  stay  being  filed  with  this  Petition) ; 

(e)  order  and  direct  that  a  certified  copy  of  this  Petition 
to  Review  be  forthwith  served  by  the  Clerk  of  this  Court 
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upon  the  Commission,  and  that  thereupon  the  Commission  ! 
shall  certify  and  file  in  this  Court  a  Transcript  of  the  Bee-  | 
ord  upon  which  the  Orders  of  June  1,  1948  and  June  30,  ' 
1948  were  entered; 

(f)  grant  Petitioner  such  further  and  other  relief  in  the 
premises  as  to  this  Honorable  Court  may  seem  just  and  j 
proper. 

i 

V.  The  Points  on  Which  Petitioner  Intends  to  Bely. 

A.  The  Electric  and  Gas  Operations  of  the  Phtla-  ! 
delphia  Company  System  Constitute  A  Single  In-  j 

TEGRATED  PuBIJC-UtILITY  SYSTEM. 

1.  Under  a  proper  construction  of  the  Act,  a  single  in-  j 
tegrated  public-utility  system  can  be  comprised  of  both 
electric  and  gas  properties  and  operations.  The  Commis¬ 
sion  erred  in  interpreting  the  Act  to  the  contrary  and  in  j 
holding  that  the  Act  absolutely  and  under  all  circumstances  j 
prohibits  the  retention  of  both  electric  and  gas  properties  | 
together  as  a  single  integrated  public-utility  system. 

2.  The  present  operations  of  the  electric  and  gas  utility  j 
companies  in  the  holding  company  system  of  Philadelphia ! 
Company  are  limited,  within  the  meaning  of  Section  11(b)  j 
(1)  of  the  Act,  to  a  single  integrated  public-utility  system, 
and  together  constitute  a  single  integrated  public-utility; 
system.  The  Commission  erred  in  interpreting  the  Act  and  i 
in  holding  to  the  contrary. 

3.  The  Commission’s  ruling  that  the  gas  utility  prop¬ 
erties  and  the  electric  utility  properties  in  the  Philadelphia 
Company  system  do  not  together  constitute  a  single  inte¬ 
grated  public-utility  system  is  not  supported  by  substantial 
evidence  and  is  in  disregard  of  substantial  and  uncontra¬ 
dicted  evidence  supporting  and  requiring  a  finding  that 
such  gas  and  electric  utility  properties  do  together  consti¬ 
tute  a  single  integrated  public-utility  system. 


I 


12 


B.  Philadelphia  Company  has  the  Bight  to  Continue 
to  Control  the  Integrated  Public-Utility  System 
Operated  by  the  Gas  Utility  Companies  in  the 
System  as  an  Additional  System. 

1.  Philadelphia  Company  at  the  present  time  controls 
both  Duqnesne  (an  electric  utility  company  whose  opera¬ 
tions  have  been  found  by  the  Commission  to  constitute  an 
integrated  public-utility  system)  and  a  gas  utility  system1 
(consisting  of  three  gas  utility  companies,  Philadelphia 
Company,  Equitable  Gas  and  Pittsburgh  and  West  Vir¬ 
ginia,  whose  operations  have  been  found  by  the  Commis¬ 
sion  to  constitute  an  integrated  public-utility  system).  If 
Petitioner  is  in  error  in  the  legal  position  asserted  in  Point 
A  hereof,  Philadelphia  Company  has  selected  the  electric 
utility  system  of  Duquesne  as  its  principal  system,  and 
under  Section  11(b)  (1)  of  the  Act  Philadelphia  Company 
has  the  right  to  continue  to  control  the  integrated  gas 
utility  system  under  the  additional  system  proviso  of  Sec¬ 
tion  11(b)  (1)  as  a  system  additional  to  the  integrated 
public-utility  system  of  Duquesne. 

2.  The  Commission  erred  in  refusing  to  permit  Phila¬ 
delphia  Company  to  continue  to  control  the  integrated  gas 
utility  system  mentioned  in  paragraph  1  of  this  subdivi- 


1  On  June  1,  1948,  Philadelphia  Company  was  a  holding  company  and 
was  also  a  gas  utility  company  by  virtue  of  its  ownership  of  certain 
natural  gas  facilities  and,  at  that  time,  Pittsburgh  and  West  Virginia 
was  also  a  holding  company  by  virtue  of  its  ownership  of  all  of  the 
capital  stock  of  Equitable  Gas.  The  following  changes  are  in  contem¬ 
plation  and  may  be  consummated  by  the  time  this  Petition  is  filed:  (1) 
Philadelphia  Company  will  cease  to  be  a  gas  utility  company,  (2)  Pitts¬ 
burgh  and  West  Virginia  will  cease  to  be  a  holding  company,  (3)  natural 
gas  facilities  formerly  owned  by  Philadelphia  Company  will  be  owned 
and  operated  by  Equitable  Gas,  (4)  all  of  the  capital  stock  of  Equitable 
Gas  will  be  owned  by  Philadelphia  Company,  and  (5)  the  gas  utility 
system  will  be  comprised  of  gas  utility  properties  of  Equitable  Gas  and 
Pittsburgh  and  West  Virginia.  These  changes  were  authorized  by  the 
Commission  by  an  order  entered  on  June  30, 1948  (Public  Utility  Holding 
Company  Act  Release  No.  8326) ;  see  note  1  on  page  1  hereof. 
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sion  B,  and  in  ordering  Philadelphia  Company  to  dispose  I 
of  its  natural  gas  properties  presently  leased  to  and  oper¬ 
ated  by  Equitable  Gras1  and  in  ordering  Philadelphia  Com-  | 
pany  to  terminate  its  relationship  with  Equitable  Gas  and  j 
Pittsburgh  and  West  Virginia  by  disposing  of  or  causing  j 
the  disposition  of  any  interest,  direct  or  indirect,  which  | 
Philadelphia  Company  now  holds  in  the  securities  or  prop¬ 
erties  of  said  two  companies. 

3.  The  Commission,  in  reliance  upon  erroneous  inter¬ 
pretations  of  law  and  upon  findings  not  supported  by  sub-  j 
stantial  evidence,  and  in  disregard  of  substantial  and  un-  j 
contradicted  evidence,  erred  in  failing  and  refusing  to  find  I 
and  conclude  that  the  additional  integrated  public-utility  j 
system  consisting  of  the  gas  utility  companies  in  the  Phila-  j 
delphia  Company  system  cannot  be  operated  as  an  inde¬ 
pendent  system  without  the  loss  of  substantial  economies  | 
which  can  be  secured  by  the  retention  of  control  by  Phila-  | 
delphia  Company  of  such  system.  In  respect  of  this  issue,  j 
the  Commission  erred  in  the  following  particulars,  among  | 
others:  j 

(a)  In  erroneously  construing  or  interpreting  Section 
11(b)  (1)  of  the  Act  in  the  following  respects: 

(i)  as  establishing  a  general  rule,  in  effect  forbid-  j 

ding  the  retention  of  control  of  a  gas  utility  system  by  j 
any  holding  company  whose  principal  system  is  an  j 
electric  utility  system;  j 

(ii)  as  establishing  the  general  prohibition  men¬ 
tioned  in  subparagraph  (i)  supra  in  the  case  of  hold- 1 
ing  company  control,  in  direct  conflict  with  its  inter- 1 
pretation  or  construction  of  the  same  statutory  language 
as  permitting  and  sanctioning  control  by  one  person 
of  both  a  gas  utility  system  and  an  electric  utility  sys- 

*  j 

1  The  portion  of  the  order  requiring  Philadelphia  Company  to  dispose 
of  the  said  properties  leased  to  ana  operated  by  Equitable  Gas  may 
become  moot  Dy  reason  of  the  facts  stated  in  the  preceding  footnote;  see 
note  1  on  page  1  hereof. 
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tem  where  no  holding  company  control  is  involved  or 
where  the  holding  company  is  about  to  be  dissolved ; 

(iii)  as  establishing  standards  for  determining  re- 
tainability  of  a  gas  utility  system  as  a  system  addi¬ 
tional  to  a  principal  electric  utility  system  different 
from  the  standards  for  determining  retainability  of  a 
gas  utility  system  as  a  system  additional  to  a  principal 
gas  utility  system; 

(iv)  as  meaning  that  an  additional  system  may  be 
permitted  only  as  an  exception  to  a  general  rule  pro¬ 
hibiting  retention  of  additional  systems,  that  an  addi¬ 
tional  integrated  public-utility  system,  in  order  to  be 
retainable,  must  be  one  so  small  that  it  is  “incapable 
of  independent  economical  operation,”  one  “in  which 
the  proven  inability  of  the  additional  system  to  stand 
by  itself  would  result  in  substantial  hardship  to  in¬ 
vestors  and  consumers  were  its  relationship  with  the 
holding  company  terminated,”  one  “which  could  not 
economically  stand  by  itself,”  and  one  which  is  “in¬ 
capable  of  independent  economic  operation”  after 
segregation,  and  that  its  retention  is  permitted  only 
“where  a  holding  company  can  show  a  real  economic 
need  on  the  part  of  additional  integrated  systems”; 

(v)  in  interpreting  the  words  “substantial  econo¬ 
mies”  as  meaning  that,  for  economies  to  be  substantial, 
“they  must  be  important  in  the  sense  that  they  are  of 
such  nature  that  their  loss  would  cause  a  serious  eco¬ 
nomic  impairment  of  the  system”; 

(vi)  in  holding  that,  as  a  matter  of  law,  the  phrase 
“substantial  economies”  means  something  different  or 
something  more  than  substantial  savings  in  operational 
expense; 

(vii)  in  holding  that  the  losses  in  economies  which 
may  be  considered  under  this  section  are  limited  to 
those  directly  related  to  Philadelphia  Company’s  in- 


tegrated  gas  utility  system  and  that  losses  in  economies  I 
to  the  other  companies  in  the  Philadelphia  Company 
holding  company  system  must  be  ignored; 

(viii)  as  meaning  that,  in  ascertaining  the  existence  , 
of  a  loss  of  substantial  economies  resulting  from  a  j 
segregation  of  the  several  groups  of  companies  in  the  j 
Philadelphia  Company  system, 

(a)  the  Commission  is  required  or  is  entitled  to 
take  into  consideration  conjectural  advantages 
which  it  asserts  will  result  from  segregation,  as  to 
the  nature,  existence  or  extent  of  which  advantages 
there  is  no  evidence; 

(b)  the  Commission  should  determine  “net! 

economies”  lost  upon  segregation  by  offsetting 
such  conjectural  advantages  against  economies 
proven  to  be  lost;  r 

i 

•  ' 

and  as  meaning  that  in  every  instance  there  is  a  pre¬ 
sumption  that  such  conjectural  advantages* will  out-j 
weigh  the  economies  proven  to  be  lost  on  segregation; 

(ix)  as  meaning  that,  in -ascertaining  the  existence 
of  a  loss  of  substantial  economies,  a  showing  of  in¬ 
creased  operational  expense  resulting  from  segregation 
is  not  in  and  of  itself  determinative  and  cannot  be  re¬ 
garded  as  conclusive  proof  of  a  loss  of  economies  in 
the  amount  of  the  increased  expense,  in  the  absence 
of  any  proof  of  compensating  advantages; 

(x)  as  having  a  basic  premise  “that  there  are  subf 
stantial  economic  advantages  in  requiring  the  segre¬ 
gation  of  utility  systems  and  that,  in  all  but  the  ex¬ 
ceptional  case,  such  advantages  outweigh  the  disad¬ 
vantages  resulting  from  segregation”; 

(xi)  as  having  the  basic  premise  mentioned  in  sub- 
paragraph  (x)  supra  in  the  case  of  holding  company 
control,  in  direct  conflict  with  the  Commission’s  ict- 
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terpretation  or  construction  of  the  same  statutory 
language  as  having  no  such  premise  in  the  case  of 
control  by  one  person  of  both  a  gas  utility  system 
and  an  electric  utility  system  where  no  holding  com¬ 
pany  control  is  involved  or  where  the  holding  company 
is  about  to  be  dissolved; 

(xii)  as  meaning  that  the  study  of  loss  of  economies 
made  by  one  witness  in  these  proceedings  has  no  valid¬ 
ity  because  it  did  not  embrace  a  consideration  of  the 
entire  overall  operations  of  the  public  utility  system 
which  is  to  be  divested  upon  segregation,  notwith¬ 
standing  substantial  evidence  of  other  witnesses  that 
such  consideration  was  unnecessary  in  these  proceed¬ 
ings; 

(xiii)  as  meaning  that  a  determination  of  loss  of 
economies  can  be  valid  only  if  based  upon  a  considera¬ 
tion  of  savings,  economies  or  improved  efficiencies, 
which  may  be  achieved  after  segregation,  whether  or 
not  such  alleged  savings,  economies  or  improved  effi¬ 
ciencies  are  the  result  of  such  segregation  or  can  as 
well  be  achieved  before  segregation; 

(xiv)  as  meaning  that,  in  determining  whether  or 
not  the  losses  of  economies  resulting  from  segregation 
in  these  proceedings  are  substantial  within  the  mean¬ 
ing  of  said  clause  (A),  the  substantiality  thereof  can¬ 
not  be  tested  in 4 ‘absolute  terms”  but  only  “in  relation 
to  total  revenues,  expenses  and  income”; 

(xv)  as  entitling  the  Commission  to  take  into  con¬ 
sideration  the  decrease  in  taxes  resulting  from  the 
increase  in  annual  operating  expenses  of  the  several 
groups  of  companies  in  the  Philadelphia  Company 
system  after  segregation,  and  at  the  same  time  en¬ 
titling  the  Commission  to  refuse  to  take  into  con¬ 
sideration  tax  savings  presently  resulting  from  the 
use  of  a  consolidated  tax  return  by  Philadelphia  Com¬ 
pany  and  its  subsidiaries. 
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(b)  With  respect  to  the  burden  of  proof  in  these  pro-  j 
ceedings,  the  Commission  erred  in: 

(i)  entering  the  Order  of  June  1,  1948  (of  which  it 
was  the  proponent),  when  the  Commission  had  failed 
to  sustain  the  burden  of  proof  requisite  to  such  ac¬ 
tion,  and  in  ruling  that  the  burden  of  proof  was  upon  | 
the  opponents  of  its  proposed  action  to  demonstrate 
that  such  action  should  not  be  taken; 

(ii)  ruling  that  Petitioner  has  the  burden  of  proof 
of  demonstrating  that  snbstantial  economies  would  be 
lost  by  a  divestiture  of  the  gas  utility  system  from  j 
the  holding  company  system  of  Philadelphia  Company,  j 
and  that  Petitioner  has  the  burden  of  demonstrating  j 
the  foregoing  by  clear  and  convincing  evidence. 

(c)  In  holding  that  the  following,  do  not  constitute  in 

each  case  a  loss  of  substantial  economies  within  the  mean-  ] 
ing  of  Section  11(b)  (1):  j 

.  i 

(i)  an  annual  loss  of  economies  to  the  companies 
in  the  Electric  Group  of  the  Philadelphia  Company  ! 
system  of  at  least  $525,188; 

(ii)  an  annual  loss  of  economies  to  the  companies  j 
in  the  Gras  Group  of  the  Philadelphia  Company  sys¬ 
tem  of  at  least  $500,328; 

(iii)  an  annual  loss  of  economies  to  the  companies  I 
in  the  Transportation  Group  of  the  Philadelphia  Com¬ 
pany  system  of  at  least  $98,093; 

(iv)  an  annual  loss  of  economies  to  the  companies 
in  the  Philadelphia  Company  system  of  at  least 
$1,123,609;  and 

i 

(v)  an  annual  loss  of  economies  to  the  companies 
in  the  Electric  Group  and  in  the  Gas  Group  of  at  least 
$1,025,516. 
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(d)  In  failing  and  refusing  to  make  each  of  the  follow¬ 
ing  findings,  in  disregard  of  substantial  and  uncontradicted 
evidence  requiring  such  findings: 

(i)  That  the  divorcement  from  the  Philadelphia 
Company  system  of  the  companies  in  the  Gas  Group 
and  of  those  in  the  Transportation  Group  will  result 
in  a  loss  of  substantial  economies  to  the  companies  in 
the  Philadelphia  Company  system,  and  that  such  di¬ 
vorcement  will  cause  a  total  increase  in  the  annual 
operating  expenses  of  all  companies  in  the  Philadel¬ 
phia  holding  company  system  in  excess  of  $1,000,000; 

(ii)  that  the  divorcement  from  the  Philadelphia 
Company  system  of  the  companies  in  the  Gas  Group 
and  of  those  in  the  Transportation  Group  will  result 
in  a  loss  of  substantial  economies  to  the  companies 
in  the  Electric  Group,  and  that  such  divorcement  will 
cause  a  total  increase  in  the  annual  operating  expenses 
of  the  companies  in  the  Electric  Group  of  at  least 
$479,840; 

(iii)  that  the  divorcement  from  the  Philadelphia 
Company  system  of  the  companies  in  the  Gas  Group 
and  of  those  in  the  Transportation  Group  will  result 
in  a  loss  of  substantial  economies  to  the  companies  in 
the  Gas  Group,  and  that  such  divorcement  will  cause 
a  total  increase  in  the  annual  operating  expenses  of 
the  companies  in  the  Gas  Group  of  at  least  $500,328, 
substantially  all  of  which  increase  in  expenses  is  rep¬ 
resented  by  increased  expenses  of  Equitable  Gas  and 
Pittsburgh  and  West  Virginia; 

(iv)  that  the  divorcement  from  the  Philadelphia 
Company  system  of  the  companies  in  the  Gas  Group 
and  of  those  in  the  Transportation  Group  will  result 
in  a  loss  of  substantial  economies  to  Equitable  Gas 
and  to  Pittsburgh  and  West  Virginia; 

(v)  that  the  divorcement  from  the  Philadelphia 
Company  system  of  the  companies  in  the  Gas  Group 
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and  of  those  in  the  Transportation  Group  will  result: 
in  a  loss  of  substantial  economies  to  the  companies 
in  the  Transportation  Group,  and  that  such  divorce¬ 
ment  will  result  in  a  total  increase  in  the  annual 
operating  expenses  of  the  companies  in  the  Trans¬ 
portation  Group  of  at  least  $98,093;  .  j 

(vi)  that  the  segregation  of  the  electric  and  gas 
utility  systems  in  the  Philadelphia  Company  system 
will  not  result  in  any  advantage  to  either  of  said  utility1 
systems  by  reason  of  an  independent  management  or 
otherwise; 

(vii)  that  the  increase  in  costs  incurred  by  each  of 
said  utility  systems  upon  segregation  will  not  be  offset; 
by  any  greater  productivity  of  personnel  or  otherwise  \ 

(viii)  that  neither  of  said  utility  systems  will  enjoy 
any  substantial  economic  advantages  as  a  result  of 
such  segregation;  and 

(ix)  that  the  disadvantages  accruing  to  each  of 
said  utility  systems  from  such  segregation  far  out} 
weigh  the  advantages,  if  any,  resulting  therefrom.  ! 

(e)  In  refusing  to  conclude  or  find,  as  a  matter  of  law, 
that  Petitioner  has  demonstrated  by  substantial  and  un¬ 
contradicted  evidence,  as  well  as  by  clear  and  convincing 
evidence: 

i 

(i)  that  substantial  economies  would  be  lost  if  the 

integrated  gas  utility  system  of  Philadelphia  Company 
were  segregated;  and  j 

(ii)  that  substantial  economies  would  be  lost  if  the 

integrated  electric  utility  system  of  Philadelphia  Com¬ 
pany  were  segregated.  i 

j 

(f)  In  holding  as  a  matter  of  law  that  the  evidence 
offered  by  Petitioner  on  the  subject  of  loss  of  economics 
does  not  constitute  proof  of  a  loss  of  substantial  economics 
within  the  meaning  of  Section  11  (b)  (1)  of  the  Act. 
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(g)  In  finding,  without  support  of  substantial  evidence 
and  in  disregard  of  substantial  and  uncontradicted  evi¬ 
dence,  that  the  studies  introduced  on  the  question  of  the  loss 
of  substantial  economies  within  the  meaning  of  Section 
11(b)  (1)  (A)  are  entitled  to  “little  probative  weight”  and 
to  “very  limited  probative  effect.”  In  respect  of  this  issue 
the  Commission  erred: 

(i)  in  finding  that  witness  Coffman  lacked  the 
requisite  qualifications  to  testify  as  an  expert  with 
respect  to  losses  of  economies  which  would  result 
from  a  segregation  of  the  companies  in  the  Philadel¬ 
phia  Company  holding  company  system,  whereas  the 
substantial  and  uncontradicted  evidence  requires  a 
contrary  finding; 

(ii)  in  finding  that  witness  Coffman  cannot  be  con¬ 
sidered  as  having  made  any  valid  study  of  loss  of 
economies,  and  that  Coffman’s  study  of  loss  of 
economies  contains  basic  defects  which  are  so  sub¬ 
stantial  as  to  entitle  it  to  little  probative  value,  whereas 
the  substantial  and  uncontradicted  evidence  requires 
a  contrary  finding; 

(iii)  in  finding  that  the  study  of  losses  of  economies 
made  by  witness  Coffman  is  not  sufficient  to  support 
the  increase  in  expenses  which  Petitioner  claims  will 
result  from  segregation,  whereas  the  substantial  and 
uncontradicted  evidence  requires  a  contrary  finding; 

(iv)  in  failing  and  refusing  to  find,  in  accordance 
with  substantial  and  uncontradicted  evidence  which 
requires  such  a  finding,  that  witnesses  Hartt  and 
Stone  were  each  fully  qualified  as  experts  to  make  a 
study  of  and  to  testify  with  respect  to  losses  of 
economies  which  would  result  from  a  segregation  of 
the  companies  in  the  Philadelphia  Company  hold¬ 
ing  company  system  and  that  they  did  make  such 
an  independent  study  and  testify  with  respect  thereto, 
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and  the  Commission  farther  erred  in  finding,  in  dis¬ 
regard  of  substantial  and  nncontradicted  evidence  to 
the  contrary,  that  the  conclusions  of  witnesses  Hartt 
and  Stone  cannot  be  regarded  as  representing  inde-  ! 
pendent  evidence  sufficient  to  constitute  proof  of  the 
loss  of  substantial  economies  on  segregation; 

(v)  in  failing  and  refusing  to  find,  in  accordance  j 
with  substantial  and  uncontradicted  evidence  which  j 
requires  such  a  finding,  that  the  methods  followed  and  I 
the  results  reached  by  Coffman  in  his  study  of  losses 
of  economies  were  reviewed  independently  by  wit-  ! 
nesses  Hartt  and  Stone,  who  confirmed  by  their  own 
independent  judgment  that  the  methods  and  proce¬ 
dures  employed  by  Coffman  in  his  study  were  sound 
and  that  the  results  of  his  study  were  reasonably  ac-  j 
curate; 

7  l 

i 

(vi)  in  failing  and  refusing  to  find,  in  accordance  j 
with  substantial  and  uncontradicted  evidence  which 
requires  such  a  finding,  that  the  methods  employed  by  j 
witnesses  Coffman,  Hartt  and  Stone  in  estimating  the  j 
losses  of  economies  resulting  from  segregation  are  j 
reasonable  and  sound,  and  produce  an  accurate  and  | 
conservative  result; 

(vii)  in  finding,  in  disregard  of  substantial  and  un-  | 
contradicted  evidence  to  the  contrary,  that  the  econo¬ 
mies  studies  of  witnesses  Coffman,  Hartt  and  Stone  j 
did  not  take  into  account  any  offsetting  gains  which  1 
might  be  realized  as  a  result  of  segregation; 

I 

(viii)  in  failing  and  refusing  to  find,  in  accordance  j 
with  substantial  and  uncontradicted  evidence  which 
requires  such  a  finding,  that  the  companies  in  the  Phila¬ 
delphia  Company  holding  company  system  are  effi-j 
ciently  operated  and  that  there  is  no  excess  of  man-! 
power  anywhere  among  said  companies; 

(ix)  in  finding,  in  disregard  of  substantial  and  un-i 
contradicted  evidence  to  the  contrary,  that  there  is  j  • 
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nothing  in  the  record  to  support  the  existence  of  losses 
other  than  those  embraced  in  the  studies  of  witnesses 
Coffman,  Hartt  and  Stone; 

(x)  in  finding  that  substantial  savings  would  be  ef¬ 
fected  through  the  elimination  of  Philadelphia  Com¬ 
pany  after  consummating  the  divestments  ordered  by 
the  Commission; 

(xi)  in  finding  that  witness  Scharff  had  limited 
'  qualifications  as  an  expert,  that  Scharff’s  evidence 

and  exhibits  are  not  sufficient  to  support  a  conclusion 
that  no  significant  benefits  would  result  from  the 
segregation  of  gas  and  electric  properties,  and  in  find¬ 
ing  that  Petitioner  has  not  been  prejudiced  by  the 
trial  examiner’s  rulings  (later  overruled  by  the  Com¬ 
mission  in  the  Order  of  June  1,  1948)  with  respect  to 
said  evidence  and  exhibits; 

(xii)  in  finding  that  certain  testimony  and  exhibits 
of  Coffman  comparing  Duquesne  and  Pittsburgh  Rail¬ 
ways  respectively  with  other  companies  have  little  or 
no  relevance  to  any  issues  in  this  case,  and  in  finding 
that  Petitioner  has  not  been  prejudiced  by  the  trial 
examiner’s  rulings  (later  overruled  by  the  Commission 
in  the  Order  of  June  1, 1948)  with  respect  to  said  testi¬ 
mony  and  exhibits. 

(h)  In  finding  that  the  segregation  of  the  electric  and  gas 
utility  systems  in  the  Philadelphia  Company  system  will 
result  in  substantial  economic  advantages  to  each  of  said 
utility  systems  and  that  it  is  not  unlikely  that  such  advan¬ 
tages  will  outweigh  the  disadvantages  resulting  from  such 
segregation,  without  any  evidence  to  support  such  finding, 
and  in  disregard  of  substantial  and  uncontradicted  evidence 
to  the  contrary. 

4.  The  Order  of  June  1, 1948  is  arbitrary  because,  as  will 
appear  from  a  reading  of  the  whole  of  the  Commission’s 
.  Findings  and  Opinion,  it  is  based  upon  an  interpretation  of 
the  Act  which: 
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(a)  Makes  a  nullity  of  the  additional  system  proviso  in 
Section  11(b)  (1)  of  the  Act; 

(b)  In  effect  prevents,  absolutely  and  under  all  circum¬ 
stances,  the  retention  of  gas  and  electric  utility  properties 
in  the  same  holding  company  system. 

(c)  Makes  it  impossible  for  any  company  ever  to  prove 
a  loss  of  substantial  economies  within  the  meaning  of  Sec¬ 
tion  11(b)  (1)  of  the  Act. 

C.  Philadelphia  Company  Has  the  Right  to  Retail 
the  “Other  Businesses”  Presently  Owned  by  It. 

1.  The  conclusions  of  the  Commission  upon  which  the 
Order  of  June  1, 1948,  is  based,  as  set  forth  in  the  Findings 
and  Opinion  of  the  Commission,  are  erroneous  with  respect 
to  the  denial  to  Philadelphia  Company  of  the  right  to  retain 
the  “other  businesses”  presently  owned  by  it. 

2.  The  order  of  June  1,  1948,  with  reference  to  the  re- 
tainability  by  Philadelphia  Company  of  the  companies 
hereinafter  named  is  based  upon  the  Commission’s  inter¬ 
pretation  of  Section  11(b)  (1)  of  the  Act  to  the  effect 
(a)  that  the  electric  and  gas  operations  of  the  Philadelphia 
Company  system  cannot  and  do  not  constitute  a  single  inte¬ 
grated  public-utility  system,  and  (b)  that  the  integrated 
gas  utility  system  cannot  be  retained  by  Philadelphia  Com¬ 
pany  as  a  system  additional  to  its  integrated  electric  utility 
system.  These  holdings  are  erroneous,  and  therefore  the 
rulings  of  the  Commission  with  reference  to  the  retain- 
ability  of  said  companies  are  likewise  erroneous.  The  com¬ 
panies  in  question  are  the  following: 

Steam  Heating, 

Cheswick  and  Harmar, 

Finleyville, 

Philadelphia  .Oil, 

Kentucky-West  Virginia, 

Equitable  Auto, 

Equitable  Real  Estate. 
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3.  Neither  the  evidence  nor  the  law  supports  or  warrants 
that  part  of  the  Order  of  June  1, 1948,  which  directs  that 
Philadelphia  Company  must  terminate  its  relationships 
with  the  following  companies  by  disposing  of  or  causing 
the  disposition  of  any  interest,  direct  or  indirect,  which 
Philadelphia  Company  holds  in  the  securities  or  properties 
of  any  of  the  following  companies : 

Finleyville, 

Philadelphia  Oil, 

Kentucky-W est  Virginia, 

Pittsburgh  Railways, 

Motor  Coach, 

and  the  41  subsidiary  and  underlier  companies  in  the  Pitts¬ 
burgh  Railways  system. 

4.  The  substantial  and  uncontradicted  evidence  supports 
and  requires  findings  that  Philadelphia  Company,  under 
the  “other  business”  standards,  has  the  right  to  and  can 
retain  the  interests  which  it  presently  holds  in  the  securities 
and  properties  of  each  of  the  following  companies: 

Steam  Heating, 

Cheswick  and  Harmar, 

Finleyville, 

Philadelphia  Oil, 

Kentucky-West  Virginia, 

Equitable  Auto, 

Equitable  Real  Estate, 

Pittsburgh  Railways, 

Motor  Coach, 

and  the  41  subsidiary  and  underlier  companies  in  the  Pitts¬ 
burgh  Railways  system. 

•  5.  The  Commission  erred  in  concluding  that  the  street 
railway  business  of  the  Pittsburgh  Railways  system  may 
not  be  retained  in  the  Philadelphia  Company  holding  com¬ 
pany  system.  The  Commission’s  conclusion  was  based  on 
findings  not  supported  by  substantial  evidence,  and  was 
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made  in  disregard  of  substantial  and  uncontradicted  evi-  ! 
dence  and  in  reliance  on  erroneous  interpretations  of  the 
law.  In  respect  of  this  issue,  the  Commission  erred  in  the  j 
following  particulars,  among  others : 

(a)  in  erroneously  interpreting  Section  11(b)  (1)  of  the  j 

Act  as  forbidding,  in  effect,  the  retention  of  control  of  a  j 
street  railway  business  by  any  holding  company  system! 
which  controls  electric  utility  properties,  or,  in  the  alterna¬ 
tive,  electric  and  gas  utility  properties ;  | 

(b)  in  erroneously  construing  Section  11(b)  (1)  of  the 
Act  as  providing  that  the  burden  of  proof  is  upon  the  Phila¬ 
delphia  Company  group  to  show  that  the  street  railway 
business  sought  to  be  retained  meets  the  standards  of  that 
section; 

(c)  in  erroneously  construing  Section  11(b)  (1)  of  the. 
Act  as  requiring  an  affirmative  showing  by  the  Philadelphia 
Company  group  of  an  operating  or  functional  relationship 
between  the  operations  of  the  retainable  utility  system  and 
the  non-utility  business  sought  to  be  retained  in  the  Phila¬ 
delphia  Company  holding  company  system;  and  also  an 
affirmative  showing  by  the  Philadelphia  Company  group 
that  retention  would  be  in  the  public  interest;  and  the 
Commission  further  erred,  even  assuming  the  correctness 
of  the  aforesaid  interpretation  of  Section  11(b)  (1),  in  failT 
ing  and  refusing  to  find  that  the  operations  of  the  street 
railway  system  are  reasonably  incidental,  or  economically 
necessary  or  appropriate  to  the  operations  of  the  electric 
utility  properties  of  Duquesne,  or,  in  the  alternative,  to  the 
operations  of  the  electric  and  gas  utility  properties  of  the 
Philadelphia  Company  holding  company  system,  in  disre¬ 
gard  of  substantial  and  uncontradicted  evidence  which  suji- 
ports  and  requires  such  findings; 

(d)  in  failing  and  refusing  to  find  (construing  Section 
11(b)  (1)  so  as  to  forbid  the  divestment  of  other  businesses 
not  detrimental  to  the  functions  of  the  principal  system,  if 
retention  will  serve  the  interests  of  investors  or  consumers, 


irrespective  of  the  functional  relationship  between  those 
businesses  and  the  principal  system)  that  the  continued 
retention  of  the  street  railway  system  under  common  con¬ 
trol  with  the  electric  utility  properties,  or,  in  the  alterna¬ 
tive,  with  the  electric  and  gas  utility  properties,  in  the 
Philadelphia  Company  holding  company  system  is  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors  or  consumers,  and  not  detrimental  to 
the  proper  functioning  of  such  system; 

(e)  in  erroneously  construing  Section  11(b)  (1)  of  the 
Act  as  requiring  an  affirmative  showing  by  the  Philadelphia 
Company  group  that  the  street  railway  system  would  be 
incapable  of  independent  operation,  and  as  requiring  an 
affirmative  showing  by  the  Philadelphia  Company  group 
that  there  are  benefits  to  such  system  or  to  the  public  be¬ 
yond  the  claimed  economies  in  operation  resulting  from 
joint  ownership  with  the  electric  utility  properties  of  the 
Philadelphia  Company  holding  company  system; 

•  (f )  in  holding  that  annual  savings  to  the  companies  in 
the  street  railway  system  in  the  neighborhood  of  $98,000 
per  year  produced  through  the  coordinated  operation  of 
such  system  and  the  other  companies  of  the  Philadelphia 
Company  holding  company  system  are  of  little  significance 
when  viewed  in  the  context  of  the  Pittsburgh  Railways 
system,  and  are  insignificant  to  either  investors  or  consum¬ 
ers,  or  would  be  outweighed  by  benefits  inherent  in  con¬ 
fining  the  attention  of  separate  managements  to  the  prob¬ 
lems  of  their  respective  businesses; 

(g)  in  failing  and  refusing  to  find,  in  accordance  with 
substantial  and  uncontradicted  evidence  which  requires 
such  a  finding,  that  divestment  of  the  companies  of  the 
street  railway  system  from  the  other  companies  in  the 
Philadelphia  Company  holding  company  system  would  re¬ 
sult  in  an  increase  in  the  operating  expenses  of  a  street 
railway  system  in  the  amount  of  approximately  $98,000 
per  year; 
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(h)  in  holding  that,  in  applying  the  “other  business” 
standards  of  Section  11(b)  (1)  of  the  Act,  the  Commission 

is  entitled  to  take  into  consideration  alleged  countervailing  j 
economies  even  though  the  nature,  existence  and  extent  of 
such  countervailing  economies  are  not  supported  by  sub¬ 
stantial  or  any  evidence ; 

(i)  in  holding  that,  in  determining  the  retainability  of 
non-utility  businesses,  the  Commission  can  take  into  con¬ 
sideration  factors  other  than  those  specifically  mentioned 
in  the  “other  business”  clauses  of  Section  11(b)  (1) ; 

(j)  in  finding  that  certain  testimony  and  exhibits  of 
witness  Coffman  comparing  Duquesne  and  Pittsburgh 
Railways,  respectively,  with  other  companies  have  little  j 
or  no  relevance  to  any  issues  in  this  case,  and  in  find-  j 
ing  that  Petitioner  has  not  been  prejudiced  by  the  trial  ex-  j 
airliner ’s  rulings  (later  overruled  by  the  Commission  in  the  j 
Order  of  June  1,  1948)  with  respect  to  said  testimony  and  j 
exhibits ; 

(k)  in  finding  that  the  joint  use  of  the  General  Depart¬ 
ments  of  the  companies  in  the  Philadelphia  Company  sys¬ 
tem  to  perform  administrative  functions  does  not  demon-  j 
strate  an  operating  relationship  between  the  street  railway  ! 
system  and  the  electric  utility  system; 

(l)  in  finding  that  the  relationship  established  by  reason  j 
of  the  consumption  of  electric  power  by  the  street  railway  j 
system  is  not  the  type  of  operating  or  functional  relation¬ 
ship  required  in  order  that  the  street  railway  system  should  j 
be  retainable; 

I 

(m)  in  finding  that  there  is  no  showing  that  the  joint 
use  of  certain  facilities  by  Duquesne  and  the  street  railway  j 
system  has  any  relationship  to  the  efficient  operations  of  j 
the  electric  utility  system,  and  in  holding  that  such  joint 
use  has  no  bearing  on  the  operations  of  the  electric  utility  i 
system,  being  merely  “another  incidental  relationship”; 

(n)  in  finding  that  no  functional  relationship  exists  be¬ 
tween  the  operations  of  Pittsburgh  Railways  and  those  of  j 
Duquesne ; 


(o)  in  finding  that  no  contention  is  made  that  Pittsburgh 
Railways  or  the  public  is  benefited  by  joint  ownership  with 
Duquesne,  aside  from  certain  economies  in  operation  cov¬ 
ered  by  the  Coffman,  Hartt  and  Stone  studies ; 

(p)  in  finding  that  during  the  last  47  years  the  entire 
burden  of  supporting  Philadelphia  Company’s  security 
structure  has  fallen  on  the  electric  and  gas  properties,  and 
that  the  public  security  holders  of  Duquesne  and  of  Phil¬ 
adelphia  Company  have  been  prejudiced  by  Philadelphia 
Company’s  ownership  of  securities  of  the  Pittsburgh  Rail¬ 
ways  system; 

(q)  in  finding  that  the  methods  used  by  Coffman,  Hartt 
and  Stone  in  the  preparation  of  their  studies,  and  the  in¬ 
ability  of  these  witnesses  to  explain  and  sustain  their  esti¬ 
mates  of  loss  of  economies  to  the  street  railway  system  en¬ 
title  their  studies  and  testimony  to  “very  limited  probative 
effect”; 

(r)  in  finding  that  a  loss  of  economies  of  $98,000  annu¬ 
ally  to  the  Pittsburgh  Railways  system  as  a  result  of  seg¬ 
regation  would  be  outweighed  by  benefits  inherent  in  con¬ 
fining  the  attention  of  separate  managements  to  the  prob¬ 
lems  of  their  respective  businesses,  without  any  evidence 
to  support  such  finding  and  in  disregard  of  substantial  and 
uncontradicted  evidence  to  the  contrary; 

(s)  in  finding  that  the  continued  combination  of  Pitts¬ 
burgh  Railways  and  Duquesne  under  the  control  of  Phil¬ 
adelphia  Company  is  a  heterogeneous  association  of  prop¬ 
erties  which  is  not  justified  by  an  annual  savings  by  Pitts¬ 
burgh  Railways  of  $98,000  effected  through  such  continued 
control; 

(t)  in  finding  that  Philadelphia  Company’s  control  of 
Pittsburgh  Railways  may  have  impeded  or  will  impede  the 
natural  growth  of  motor  bus  service,  and  there  may  have 
been  or  will  be  overreaching  in  the  fixing  of  the  rates 
charged  Pittsburgh  Railways  for  power. 

6.  The  findings  (or  inferential  findings)  that  “possibili¬ 
ties”  inherent  in  common  control  of  the  transportation 


system  and  of  the  other  companies  in  the  Philadelphia 
Company  system,  that  “consequent  potentialities  for  sub¬ 
stantial  detriment  to  investors,  consumers  and  the  general 
public,”  and  that  possible  future  overreaching  as  between 
the  companies,  outweigh  proven  facts  showing  that  such  ! 
common  control  and  retention  of  the  transportation  system 
is  necessary  and  appropriate  in  the  public  interest  and  for 
the  protection  of  investors  or  consumers  and  not  detri¬ 
mental  to  the  proper  functioning  of  the  public  utility  sys¬ 
tem  of  Duquesne,  are  not  supported  by  any  evidence  and 
are  in  disregard  of  substantial  and  uncontradicted  evidence  j 
to  the  contrary. 

D.  The  Philadelphia  Compact  System  Is  Not  the  j 
Type  of  Holding  Company  System  Which  Congress  I 
Intended  Should  Be  Dismembered  Under  Section 
11(b)  (1)  of  the  Act. 

1.  The  Commission  erred  in  failing  and  refusing  to  find 
that  the  Philadelphia  Company  holding  company  system  is  ! 
not  the  type  of  holding  company  system  the  dismemberment ! 
of  which  is  contemplated  by  the  Act,  its  utility  operations  | 
being  almost  entirely  intrastate  and  there  being  no  evidence 
of  any  of  the  evils  which  the  Act  was  intended  to  prevent 

E.  The  Commission  Erred  in  Directing  the  Liquidation 
and  Dissolution  of  Philadelphia  Company. 

L  Neither  the  evidence  nor  the  law  supports  or  warrants 
the  finding  of  the  Commission  that  the  continued  existence 
of  Philadelphia  Company  would  constitute  an  unnecessary 
complexity  in  the  structure  of  the  Philadelphia  Company 
holding  company  system,  or  the  order  of  the  Commission ! 
directing  that  Philadelphia  Company  shall  take  appropriate 
steps  to  liquidate  and  dissolve. 

2.  The  Order  of  June  1,  1948  directing  Philadelphia 
Company  to  dissolve  and  directing  Petitioner  to  cause  such 
dissolution  is  based  upon  the  Commission’s  ruling  that 
under  Section  11(b)  (1)  Philadelphia  Company  cannot 
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retain  its  integrated  gas  public-utility  system,  the  street 
railway  system  and  certain  other  non-ntility  businesses. 
This  ruling  is  erroneous,  and  therefore  the  order  of  disso¬ 
lution  and  liquidation  is  erroneous. 

3.  The  findings  that  Philadelphia  Company  has  pre¬ 
sented  no  substantial  reasons  why  it  should  continue  its 
corporate  existence  (assuming  the  divestments  ordered  by 
the  Commission)  and  that  there  are  no  such  reasons,  are 
not  supported  by  substantial  evidence. 

1 4.  The  finding  that  substantial  savings  would  be  effected 
through  the  elimination  of  Philadelphia  Company  after 
consummating  the  divestments  ordered  by  the  Commission, 
is  not  supported  by  substantial  evidence. 

5.  The  finding  that,  assuming  the  divestments  ordered 
by  the  Commission,  the  investment  and  financial  services 
thereafter  to  be  rendered  by  Philadelphia  Company  to  its 
subsidiaries  would  not  constitute  a  sufficient  justification 
for  continuation  of  Philadelphia  Company,  is  not  supported 
by  substantial  evidence. 

6.  The  finding  that  the  continued  existence  of  Philadel¬ 
phia  Company,  assuming  the  divestments  ordered  by  the 
Commission,  would  constitute  an  unnecessary  complexity 
in  the  structure  of  the  Philadelphia  Company  holding  com¬ 
pany  system,  is  not  supported  by  substantial  evidence. 

7.  The  finding  that  if  the  divestments  ordered  by  the 
Commission  do  not  take  place  the  Philadelphia  Company 
holding  company  system  contains  numerous  undue  and  un¬ 
necessary  complexities  which  would  require  substantial 
steps  to  be  taken  to  achieve  compliance  with  Section  11(b) 
(2),  is  not  supported  by  substantial  evidence. 

8.  The  findings  that,  to  provide  funds  for  Philadelphia 
Company  to  meet  its  interest  and  dividend  payments,  it 
has  been  necessary  for  Philadelphia  Company  to  call  upon 
Duquesne  to  pay  up  to  it  as  common  stock  dividends  “an 
inordinately  high  percentage  of  Duquesne ’s  net  income,” 
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and  that  Duquesne’s  dividend  policies  have  been  unsound, 
are  not  supported  by  substantial  evidence. 

9.  The  findings  that  there  is  an  4 4  intricate  arrangement  I 
of  guarantees  by  Philadelphia  Company  of  securities,  leases  j 
and  operating  agreements  of  the  companies  in  the  Pitts-  j 
burgh  Railways  System,”  and  that  such  an  “arrangement”  J 
constitutes  an  undue  and  unnecessary  complexity  in  the  j 
Philadelphia  Company  system,  are  not  supported  by  sub-  j 
stantial  evidence. 

10.  The  Commission  erred  in  holding  that  Philadelphia 
Company’s  historic  relationship  with  its  subsidiaries  and  ! 
the  part  it  has  played  in  their  development  are  of  no  signifi¬ 
cance  on  the  question  of  the  continued  existence  of  Philadel-  j 
phia  Company  and  are  no  justification  for  such  continued  j 
existence. 

F.  The  Commission  Ebbed  in  Its  Rulings  with  Refer-  ! 
ENCE  TO  THE  SECTION  11(e)  PLAN  OF  PHILADELPHIA 
Company,  et  al. 

1.  The  Commission  erred  in  holding  that  the  Section  | 
11(e)  plan  of  Philadelphia  Company  et  al.,  would  not  con-  i 
stitute  or  accomplish  full  compliance  with  the  requirements 
of  Section  11(b),  even  if  fully  consummated. 

2.  The  Commission  erred  in  holding  that  the  Section 
11(e)  plan  of  Philadelphia  Company  et  al.,  is  incomplete, 
inadequate  and  unlikely  to  satisfy  the  standards  of  Section 
11(b),  that  it  is  only  a  “purported  plan,”  and  that  it  is  not 
a  Section  11(e)  plan  at  all. 

3.  The  Commission  erred  in  failing  and  refusing  to  find 
that  after  consummation  of  the  plan  submitted  by  Phila¬ 
delphia  Company  et  al.  under  Section  11(e)  of  the  Act, 
the  Philadelphia  Company  holding  company  system  will 
conform  in  every  respect  with  the  requirements  of  Section) 
11(b)  of  the  Act. 


i 

i 
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4.  The  Commission’s  ruling  that  the  Section  11(e)  plan 
of  Philadelphia  Company  et  al.  does  not  provide  for  com¬ 
pliance  with  Section  11(b)  of  the  Act  is  based  almost  en¬ 
tirely  on  the  erroneous  ruling  that  Philadelphia  Company 
must  dispose  of  its  integrated  gas  public-utility  system,  the 
street  railway  system  and  certain  other  non-utility  busi¬ 
nesses.  Since  the  latter  ruling  is  erroneous,  therefore  the 
Commission’s  ruling  as  to  the  Section  11(e)  plan  is  er¬ 
roneous. 


G.  Additional  Ekbobs  of  the  Commission;  Denial  of 
Due  Process. 


'■  1.  The  Order  of  June  1,  1948,  should  be  set  aside  in  its 
entirety  for  the  reason  that  it  is  based  in  large  part  upon 


findings  which  are  not  supported  in  any  way  by  any  evi¬ 
dence  in  the  record.  In  addition  to  findings  of  this  character 
heretofore  noted  in  this  Division  V  of  this  Petition,  Peti¬ 
tioner  refers  to  the  following,  inter  alia: 


(a)  That 4 ‘it  is  manifestly  to  the  advantage  of  both  the 
electric  and  gas  businesses  that  independent  managements 
for  each  be  allowed  to  devote  their  entire  energies  to  their 
respective  companies”; 


(b)  That  “it  is  manifestly  to  the  advantage  of  both  the 
electric  and  gas  businesses  .  .  .  that  such  businesses  not 
continue  to  have  their  operations  supervised  by  common 
management  which  is  also  conducting  another  business  in 
the  same  area  which,  at  the  very  least,  must  be  viewed  as 


a  potential  if  not  an  actual  competitor”; 


(c)  That  “if  .  .  .  some  increase  in  personnel  costs  would 


be  incurred  on  segregation,  it  is  not  wdikely  that  these  costs 
would  be  offset  by  the  greater  productivity  which  should 
result  from  the  additional  personnel  and  from  the  concen¬ 
tration  of  the  energies  of  all  personnel  on  the  single  system 
to  which  they  will  then  be  assigned  and  to  which  they  will 
owe  undivided  allegiance”; 
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(d)  That  the  conjectural  “advantages”  enumerated  in 
(a),  (b)  and  (c),  which  the  Commission  itself  describes  as 
“frequently  subtle  in  nature  and  incapable  of  exact  meas¬ 
urement,”  must  be  considered  in  arriving  at  the  composite 
estimate  of  whether  the  net  economies  which  may  be  lost 
on  segregation  can  properly  be  deemed  “substantial”; 

(e)  That  “countervailing  benefits  obtaining  on  segrega¬ 
tion,”  as  to  the  existence  of  which  the  record  provides  no 
factual  basis,  should  be  considered; 

(f)  That  “it  would  appear  that  the  incentive  to  effecting 

such  modifications  [Le.,  in  the  administrative  organization 
of  the  Philadelphia  Company  holding  company  system]; 
and  the  resulting  overall  efficiencies  would  be  much  greater 
on  segregation”;  j 

(g)  That,  in  computing  an  increase  in  annual  operating 
expenses  resulting  from  segregation,  an  “adjustment  for 
tax  savings”  in  a  specific  amount  should  be  made  without 
any  evidence  as  to  the  amount  of  such  adjustment; 

(h)  That  “that  characteristic  [Le.,  an  operating  and 

functional  relationship  of  the  type  shown  to  exist  between 
the  electric  utility  and  the  street  railways  business  of  the 
Philadelphia  Company  holding  company  system]  can  also 
be  established  with  respect  to  almost  any  industry  and,  if 
permitted  to  form  the  basis  for  retainability,  would  enable 
electric  utility  systems  to  engage  in  any  and  every  sort  of 
activity  .  .  .”;  j 

(i)  That  “it  is  also  clear  that  joint  use  of  these  facilities 
[i.e.,  the  facilities  of  the  electric  utility  and  street  railways 
business  of  the  Philadelphia  Company  holding  company 
system]  can  be  undertaken  separately  or  by  contract  ar¬ 
rangement  with  like  efficiency”; 

*  i 

(j)  That  “the  joint  use  of  transmission  and  transformer 
equipment  is  common  practice  in  cities  where  the  street 
railways  system  is  independent  of  the  electric  system”; 
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(k)  That  “while  we  [i.e.,  the  Commission]  cannot  ascer¬ 
tain  the  exact  dollar  amount  of  savings  which  would  accrue 
to  security  holders  through  elimination  of  Philadelphia 
Company,  it  is  clear  that  substantial  savings  would  be 
effected”; 

(l)  That  the  size  of  the  integrated  gas  utility  system  of 
Philadelphia  Company  “exceeds  that  of  numerous  com¬ 
panies  which  have  demonstrated  conclusively  their  ability 
to  operate  effectively  free  from  holding  company  control.” 

2.  The  Commission  erred  in  indulging  in  the  non-sequi- 
turs  that  a  study  of  economies  which  would  be  lost  on  seg¬ 
regation  must  include  consideration  of  economies  which 
might  be  achieved  as  well  without  as  with  segregation,  and 
that  factors  which  would  not  be  affected  by  segregation 
must  be  considered  in  determining  the  effects  of  segregation. 

3.  The  Commission  erred  in  holding  that  the  comparative 
studies  of  other  electric,  gas,  and  transportation  proper¬ 
ties  “shed  no  light”  on  the  existence  or  non-existence  of 
countervailing  economies  which  might  result  from  segre¬ 
gation  of  the  companies  in  the  Philadelphia  Company  hold¬ 
ing  company  system. 

4.  Petitioner  and  its  respective  security  holders  are  de¬ 
prived  of  liberty  and  property  without  due  process  of  law 
in  violation  of  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States  of  America,  by  reason  of  the  Commis¬ 
sion’s  actions; 

(a)  in  making  the  findings  referred  to  in  paragraph  1 
of  this*  subdivision  .G  and  in  other  portions  of  Division  V 
of  this  Petition,  which  are  not  supported  by  any  evidence 
in  the  record; 

(b)  in  making  the  findings  hereinbefore  referred  to  in 
Division  V  of  this  Petition  which  are  not  supported  by  sub¬ 
stantial  evidence  or  which  are  in  disregard  of  substantial 
and  uncontradicted  evidence  to  the  contrary; 
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(c)  in  failing  and  refusing  to  make  the  findings  herein¬ 
before  referred  to  in  Division  V  of  this  Petition  which  are 
supported  by  substantial  and  uncontradicted  evidence; 

(d)  in  acting  as  stated  in  paragraphs  2  and  3  of  this 
subdivision  G. 

5.  Petitioner  and  its  security  holders  were,  in  the  fol¬ 
lowing  respects,  denied  a  fair  hearing  and  were  deprived 
of  liberty  and  property  without  due  process  of  law  in  vio¬ 
lation  of  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  of  America: 

(a)  The  trial  examiner  erred  in  striking  from  the  record 
comparative  studies  offered  on  the  question  of  substantial 
economies.  The  Commission  sought  to  cure  this  error  by 
overruling  the  trial  examiner,  but  it  proceeded  to  bold  that 
the  evidence  was  not  of  sufficient,  weight  to  change  the 
decision.  This  procedure  denied  Petitioner  the  opportunity 
to  develop  by  testimony  the  relevance,  significance  and  im¬ 
portance  of  these  studies  and  the  conclusions  to  be  drawn 
therefrom; 

(b)  The  trial  examiner  erred  in  refusing  witness  Coffman 
the  opportunity  to  investigate  and  answer  the  questions 
which  he  was  unable  to  answer  on  cross-examination,  and 
the  Commission  erred  in  sustaining  this  ruling  of  the  trial 
examiner.  The  Commission’s  conclusion  that  Coffman’s 
direct  testimony  was  not  credible  was  based  primarily  on 
his  failure  or  inability  to  answer  certain  questions  asked 
on  his  cross-examination.  The  proffered  evidence  would 
have  completely  answered  every  question  left  unanswered 
on  cross-examination  and  would  have  confirmed  the  re¬ 
liability  and  accuracy  of  Coffman’s  judgments  and  opin¬ 
ions  as  expressed  on  direct  examination.  Therefore,  the  Com¬ 
mission’s  holding  that  the  trial  examiner’s  ruling  did  not 
prejudice  Petitioner  was  erroneous. 
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(c)  The  Commission  erred  in  its  Order  of  June  30, 1948, 
in  denying  leave  to  Petitioner  to  adduce  the  proffered  evi¬ 
dence  mentioned  in  point  (b)  of  this  Paragraph  5,  for  the 
reasons  stated  in  said  Paragraph  5; 

(d)  The  Commission  erred  in  failing  to  rule  specifically 
on  each  of  the  Requested  Findings  of  Fact  submitted  by 
Petitioner.  Each  of  said  Requested  Findings  of  Fact  is 
supported  by  substantial  evidence  in  the  record,  and  said 
Requested  Findings  of  Fact,  if  affirmatively  found,  would 
compel  a  conclusion  that  the  Philadelphia  Company  holding 
company  system  presently  complies  with  the  standards  of 
both  Section  11(b)(1)  and  Section  11(b)(2)  of  the  Act; 

(e)  Such  of  the  Commission’s  Findings  of  Fact  as  affirm 
portions  of  the  Requested  Findings  of  Fact  submitted  by 
Petitioner,  are  inadequate  and  incomplete  in  that  they  fail 
to  give  the  complete  facts  as  stated  in  Petitioner’s  Re¬ 
quested  Findings  of  Fact  in  many  important  and  significant 
respects; 

(f)  From  December  5,  1946  until  October  9,  1947,  the 
Commission  harassed  Petitioner  in  every  possible  way, 
the  conduct  of  the  Commission  and  of  its  staff  manifest¬ 
ing  a  clear  intent  to  require  Petitioner  to  close  its  case  at 
the  earliest  possible  moment,  and  to  prevent  Petitioner  from 
presenting  the  actual  facts  in  the  present  case  and  from 
presenting  an  accurate  and  comprehensive  study  on  the 
subject  of  loss  of  substantial  economies. 

6.  The  Order  of  June  1, 1948,  should  be  set  aside  because 
the  proceedings  upon  which  it  was  based  did  not  comply 
with  the  requirements  of  the  Administrative  Procedure 
Act1  in  the  following  respects: 

(a)  Section  7(c)  of  the  Administrative  Procedure  Act 

requires  that  in  this  proceeding  the  Commission,  as  the 
—  •  * 

1  Act  of  June  11,  1946,  c.  324,  60  Stat.  237;  TJ.S.C.  Title  5,  §1001 
et  seq. 
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proponent  of  the  Order  of  June  1, 1948,  shall  have  the  har¬ 
den  of  proof.  The  Commission  introduced  no  evidence  on 
the  question  of  economies,  and  therefore  failed  to  sustain 
its  burden  of  proof.  In  direct  violation  of  the  statutory  ! 
requirement  the  Commission  held  that  the  burden  of  proof  I 
was  upon  Petitioner  and  that  Petitioner  did  not  sustain 
such  burden  of  proof. 

(b)  Section  8(b)  of  the  Administrative  Procedure  Act 
requires  that  the  record  shall  show  the  ruling  upon  each 
Finding  of  Fact  and  Conclusion  proposed  by  Petitioner,  j 
In  direct  violation  of  this  statutory  requirement,  the  Com¬ 
mission  refused  to  make  specific  rulings  on  the  Requested  j 
Findings  of  Fact  requested  by  Petitioner. 

7.  That  part  of  the  Order  of  June  1, 1948,  which  provides 
that  said  Order  shall  be  effective  immediately  upon  its  issu¬ 
ance  is  erroneous  because  based  upon  the  finding,  without 
substantial  evidence  in  support  thereof,  that  good  cause 
exists  for  making  said  Order  effective  immediately  upon  | 
issuance. 

8.  That  part  of  the  Order  of  June  1, 1948,  which  directs 
Petitioner  to  cause  Philadelphia  Company  to  take  action  as 
stated  in  said  Order  is  based  upon  the  Commission’s  ruling  j 
that  Philadelphia  Company  should  take  such  action.  This 
ruling  is  erroneous  for  the  reasons  hereinbefore  set  out  in 
this  Division  V,  and  therefore  the  Order  of  the  Commission  ; 
directing  Petitioner  to  cause  Philadelphia  Company  to  take  ! 
such  action  is  also  erroneous. 

9.  The  Commission  erred  in  failing  and  refusing  to  find,  ! 
in  disregard  of  substantial  and  uncontradicted  evidence, 
that  the  continued  combination  of  the  gas  and  electric  utility 
systems  under  the  control  of  Philadelphia  Company  meets 
the  standards  of  Clause  (C)  of  Section  11(b)  (1)  of  the  Act 
in  that  the  continued  combination  of  such  systems  under 
the  control  of  Philadelphia  Company  is  not  so  large  (con-  j 
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sideling  the  state  of  the  art  and  the  area  or  region  affected) 
as  to  impair  the  advantages  of  localized  management,  effi¬ 
cient  operation,  or  the  effectiveness  of  regulation. 

Wherefore,  your  Petitioner  prays  that  the  relief  re¬ 
quested  in  Division  IV  of  this  Petition  be  granted. 

May  17,  1949 


Respectfully  submitted, 

LftVTS  Fly hn,  Q 

U-«uv«4aa^ 

H  Aircrew, 


51  South  La  Salle  Street, 
Chicago,  Illinois, 
Attorneys  for  Petitioner . 
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